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PER CURIAM



Plaintiff Elissa Horan appeals an order granting defendants' motion for
summary judgment in her New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 to -49, case, arguing summary judgment was precluded because: (1)
"several material witnesses are now deceased,"! (2) "there are material questions
of fact," and (3) "even if . . . there are not sufficient issues of material fact in
dispute . . . there still remain both legal issues and credibility determinations
requiring a trial." We find insufficient merit in these arguments to warrant
further discussion in a written opinion, R. 2:11-3(e)(1)(E) and affirm
substantially for the reasons set forth in Judge Janetta D. Marbrey's
comprehensive oral decision. We add a few brief comments about plaintiff's
first point.

Plaintiff's argument that a witness's death precludes summary judgment is
contrary to well-established law and, as Judge Marbrey found, misguided. A

witness's death does not by itself create a genuine issue of material fact where

I Although her argument is premised on the death of "several material

witnesses," plaintiff identifies only two witnesses: Steven Mayer, who was the
Robbinsville school-district superintendent, and Deborah Dauer, a union
representative who, according to plaintiff, attended one meeting with plaintiff
and plaintiff's principal and vice principal. Plaintiff characterizes them as
"material" witnesses but does not reference either of them in her statement of
facts. She does not allege either of them witnessed any incident that lead to a
request she undergo a fitness-for-duty examination.
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none existed or a credibility issue that must be resolved by a trier of fact. Indeed,
an absence of factual issues means that there are no credibility issues to be
resolved.

The death of a witness, even a material witness, does not present an
insurmountable obstacle for parties in a lawsuit. Through the discovery process,
parties may explore evidence related to a deceased witness and may through that
process develop information that raises genuine issues of fact as to that evidence.

See, e.g., D'Amato by McPherson v. D'Amato, 305 N.J. Super. 109, 116 (App.

Div. 1997) (depositions of surviving parties to a transaction revealed
inconsistencies and suspicious circumstances). Summary judgment would be

inappropriate when a party has been denied that opportunity. See James v.

Bessemer Processing Co., 155 N.J. 279, 311 (1998) (finding summary judgment

inappropriate when discovery is incomplete and critical facts are within
knowledge of the moving party). Judge Marbrey rendered her decision after the
close of discovery. Having had the opportunity to conduct discovery, plaintiff
failed to establish any genuine issues of material fact.

Affirmed.
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