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PER CURIAM  
 
 Two years and two months after the court sentenced defendant 

to a two-year probationary term for third-degree possession of a 

controlled dangerous substance in a school zone, N.J.S.A. 2C:35-
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7, defendant filed a petition for post-conviction relief (PCR).  

In his petition, he claimed his trial counsel was ineffective 

because he did not properly investigate the case, misinformed 

defendant about the immigration consequences of his plea, did not 

file pre-trial motions, and did not explain to defendant his legal 

options.  Five months after defendant filed his petition, a court 

dismissed it because defendant had been deported and his 

whereabouts were unknown.  Defendant re-filed the petition in 

August 2016 and reasserted the same arguments.    

 Following oral argument on defendant's PCR petition, Judge 

Mitzy Galis-Menendez denied it without an evidentiary hearing.  In 

a written opinion, Judge Galis-Menendez quoted the relevant 

section of the guilty plea colloquy between the trial judge and 

defendant: 

Q All right.  The other question, Mr. 
Shaw, I know you've appeared before me and 
this issue has been raised before, have you 
had an opportunity to discuss your -- your 
status in this country, that is, the fact that 
you're not a citizen with immigration counsel? 
 
A Yes. 
 
 Q All right.  And are you -- do you 
understand that if your plea of guilty is to 
a crime considered an aggravated felony under 
federal law, you will be subject to 
deportation or removal? 
 
A Yes. 
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 Q Do you also understand that this 
[c]ourt has no jurisdiction or control over 
any decision made by a federal court regarding 
your potential deportation, your ability to 
re-enter the United States or your application 
for United States citizenship or any other 
form of residency if I take this plea? 
 
A Yes. 
 
 Q So without knowing for sure whether 
you will or will not be deported and I just 
want to assume for now that you would be 
deported, do you still wish to plead guilty? 
 
A Yes. 
 

 Judge Galis-Menendez pointed out that during the plea 

colloquy, the trial judge also asked defendant if he had reviewed 

the plea forms with counsel, whether his answers were truthful, 

whether he had initialed each page of the plea form, and whether 

his answer would be the same if the judge asked the questions 

again.  Defendant responded affirmatively.  Defendant acknowledged 

by his answers to the questions on the plea forms that he 

understood his guilty plea might result in removal proceedings, 

he had the right to seek advice from an attorney about the effect 

of his plea on his immigration status, he had in fact discussed 

the potential consequences of the plea with counsel, and he 

nonetheless wished to plead guilty.   

 On appeal, defendant argues:   
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POINT ONE 
 

DEFENDANT SHOULD BE ENTITLED TO AN EVIDENTIARY 
HEARING UNDER STATE V. GAITAN1 AND UNITED 
STATES V. OROCIO2. 
 

 We affirm, substantially for the reasons expressed by Judge 

Galis-Menendez in her written decision.  Defendant's argument is 

without sufficient merit to warrant further discussion.  R. 2:11-

3(e)(1)(E). 

 Affirmed. 

 

 

 

                     
1 209 N.J. 339 (2012). 
 
2 645 F.3d 630 (3rd Cir. 2011). 

 


