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PER CURIAM

Plaintiffs Leonice Wurst and her spouse Andrew Wurst appeal
from an order dated August 16, 2016, which granted summary judgment
in favor of defendants City of Ocean City (City) and City of Ocean
City Engineering Department (Engineering Department), and
dismissed plaintiffs' complaint with prejudice. Plaintiffs also
appeal from an order dated October 27, 2016, which denied their
motion for reconsideration of the August 16, 2016 order. We affirm.

I.

Plaintiffs allege that on August 18, 2013, Ms. Wurst was
riding a bicycle on Wesley Road in Ocean City. She claims she fell
from her bicycle when its tire encountered an uneven raised area
of the roadway, where the concrete section joins a section paved
with asphalt. Ms. Wurst allegedly suffered severe injuries in the
fall. Plaintiffs filed a lawsuit, in which Ms. Wurst asserted

claims for the injuries she sustained in the fall. Mr. Wurst
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asserted a claim for the loss of his spouse's care, society,
companionship, and consortium.

Plaintiffs named the City, the Engineering Department, and
New Jersey American Water Works (NJAWW) as defendants. They later
dismissed their claims against NJAWW, and amended the complaint
to add Lafayette Utility Construction (Lafayette) and New Jersey
American Water Company (NJAWC) as defendants. In May 2016, the
trial court granted motions for summary judgment by Lafayette and
NJAWC.

In June 2016, the City and the Engineering Department filed
a motion for summary judgment pursuant to the New Jersey Tort
Claims Act (TCA), N.J.S.A. 59:1-1 to 12-3, arguing that plaintiffs
could not establish a cause of action against them based on the
alleged dangerous condition of Wesley Road. Plaintiffs opposed the
motion.

We briefly summarize the evidence presented to the trial
court on the motion. Photographs of the section of the road where
Ms. Wurst allegedly fell show the center of the road is paved with
concrete, and the parts of the road from the concrete area to the
curbs are paved with asphalt. The asphalt sections extend
approximately two feet beyond vehicles parked at the curbs. In one
area, where an asphalt section meets the concrete section, there
is a height differential of approximately one and one-half inches.
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On the morning of August 18, 2013, Ms. Wurst and her daughter,
L.A., were riding their bicycles to a church on Second Street and
Atlantic Avenue, which is roughly one mile from the plaintiffs’
home.! They traveled southbound on Wesley Road, crossing Battersea
Road, with Ms. Wurst riding in front of L.A.

At her deposition, Ms. Wurst testified that she was riding
on the asphalt in close proximity to the concrete-paved section
of the road because she does not like to ride her bicycle close
to the parked cars, out of fear that someone will open a car door
into her lane of travel. She believed that at the time she fell,
she was looking at the road surface in front of her bicycle.

Ms. Wurst said she fell off her bicycle because its tire
struck the height differential between the asphalt and the concrete
paved part of the roadway. Ms. Wurst returned to the subject area
the following day. She was unable to determine the exact location
where she fell, but identified the approximate location. She also
could not recall if at the time of the incident, there were any
cars parked to her right. She testified, however, that normally
cars are parked along Wesley Road.

L.A. testified that at the time of the incident, she was not

watching the tires on her mother's bicycle and she did not see

! In this opinion, we use initials to identify certain individuals
to assure their privacy.
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what the tire may have hit. She testified, however, that she saw
her mother go over the front of her handlebars and hit her head.
She could not recall whether any portion of Ms. Wurst's body
touched the concrete roadway when she fell, and she claimed her
mother's bicycle was traveling straight at the time the incident
occurred.

L.A. also could not recall whether there were cars parked in
the subject area on the day of the incident, and she did not
remember seeing any holes or potholes on the concrete roadway or
asphalt section of the road in that location. After her mother
fell, L.A. inspected the area to see what may have caused her
mother to fall, but she did not remember what she observed.

When L.A. returned to the area some time later, she recalled
seeing a height differential in the road. L.A. did not measure the
differential, and she did not recall her mother ever telling her
she had fallen due to a height differential in the road. L.A. was
unsure of the exact location where her mother fell, and she could
only approximate the location.

Ocean City Police Officer J. Scott Ruch was called to the
scene of the accident. Ms. Wurst told the officer she had been
biking on the asphalt section of the road and not the concrete
section. Ruch testified that Ms. Wurst did not point out a specific
location where she fell. Instead, she explained she was planning
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to make a left turn onto Laurel Road and fell on a little crater
with stones and debris in it. Ruch said Ms. Wurst did not indicate
whether the height differential in the road caused her fall.

Ruch stated that several neighbors came out and told him that
numerous bicyclists have fallen in this section of Wesley Road
"due to the uneven roadway which is concrete, and the shoulder
which is pebble blacktop." However, none of the neighbors told
Ruch they had called the City's public works department regarding
the condition of the road. Ruch noted that no one reported
witnessing the accident.

K.L., a resident on Wesley Road, testified that she was aware
there was a "difference" between the asphalt shoulder and the
concrete section of the roadway. She testified that she heard, but
did not see, Ms. Wurst fall. She recalled that at the time of the
accident, she spoke with Ruch about people falling in that area,
but K.L. could not recall whether before the incident, she or her
husband ever called the City regarding the road surface or the
falls. K.L. also did not remember actually seeing anyone fall on
the roadway.

T.P.V., another resident on Wesley Road, also did not witness
Ms. Wurst's fall, and he did not know what caused her to fall.
T.P.V. testified that he had recalled seeing people riding bicycles
and falling on Wesley Road in the vicinity of his home. However,
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he did not know if he had ever complained to the City about the
height differential between the asphalt and concrete sections of
Wesley Road. He did not know whether any of his neighbors had
reported that condition to the City.

J.F., who also resides on Wesley Road, testified that she has
never seen anyone fall off a bicycle on the road in the subject
area, and she has never called the City with regard to the
condition of the roadway. J.F. testified that most of the people
she has seen riding bicycles on Wesley Road ride on the concrete
section of the roadway and not on the asphalt section. She did not
see Ms. Wurst fall off of her bicycle.

Arthur Chew testified that in 2013 he was the City's only
engineer. Chew developed and used a road-rating system to assess
and evaluate the condition of the City's roads, and in November
2009 and August 2012, he assessed and evaluated Wesley Road and
other roads. He focused primarily on the concrete roadways.

Chew considered the road surface on Wesley Road to be
appropriate and safe. He did not have any concerns about the use
of the concrete and asphalt sections of the road. He stated that
the resurfacing of Wesley Road, including the part of the road
where Ms. Wurst claimed she fell, was not part of the City's five-
year capital plan as a result of the road-ratings performed in
2012.
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Chew testified the location where Ms. Wurst allegedly fell
was one in which she was required to ride on the concrete roadway,
and that section of the road was not a designated bicycle route.
Until after Mrs. Wurst's fall, Chew was unaware of the height
differential that existed where the concrete section meets the
asphalt section on Wesley Road.

Joseph Berenato, III, the City's general supervisor of public
works, testified that he was familiar with the subject area and
that he was not aware of a height differential between the concrete
and asphalt sections of the roadway. He said the City inspects its
roads three or four times a year.

Fran Inacio, the City's supervisor of streets, testified that
his duties include overseeing the inspection and repair of
potholes, concrete, and asphalt. He said the City has ninety-three
miles of streets and thirty-three miles of alleys to inspect and
repair. Inacio said the City inspects the roads three or four
times each year. He indicated the 1location where Ms. Wurst
allegedly fell has concrete and asphalt surfaces, and he noted
that this condition has existed for approximately fifty years.

Inacio further testified that he observed a height
differential between the concrete and asphalt sections of the
road. He stated, however, that he inspected this location in 2013
and did not perceive the height differential to be unsafe to
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persons riding bicycles. He said these individuals should be
cycling on the concrete-paved section and not the asphalt section
of the road.

Roger McLarnon, the Director of Community Operations for the
City, also testified that the City inspects its roads three or
four times a year. He said individuals are permitted to ride their
bicycles on any street in the City so long as they ride as close
to the shoulder as possible. McLarnon was familiar with the
location where Ms. Wurst allegedly fell, and he said the condition
of the road there was "probably not the most desirable."

Wayne Blizzard, an engineering aide for the City, testified
that while the subject area could be classified as hazardous, he
explained that there are different degrees of hazardousness. He
could not, however, clearly state the degree of hazardousness that
would warrant action by the City.

Joseph B. Mills, P.E., prepared an engineering report dated
October 1, 2015, on behalf of plaintiffs. In his report, Mills
indicated that Ms. Wurst was riding her bicycle in the southbound
shoulder on Wesley Road when her front tire struck a height
differential between the shoulder and the roadway, causing her to
lose her balance and fall. Mills opined to a reasonable degree of
engineering certainty that the height differential was an
"egregiously hazardous and unsafe" condition and the City either
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knew or should have known about the regularity of bicycle incidents
along that section of the road.

Wayne F. Nolte, Ph.D., P.E., prepared an engineering report
dated February 25, 2016, on behalf of defendants. Nolte opined to
a reasonable degree of engineering certainty that the City made a
reasonable assessment of its roads, including Wesley Road in and
about the area where Ms. Wurst allegedly fell. Nolte stated that
bicyclists are required to ride on the concrete section of the
road, and it was in a safe condition.

Nolte identified the height differential between the concrete
and asphalt sections of the roadway. He described the height
differential as "clearly defined" and "open and obvious." He stated
that Ms. Wurst had been traveling on the asphalt shoulder. She had
a reasonable opportunity to see the height differential and
recognize that wunless she crossed it at a severe angle or
perpendicular to the height differential, she was creating a hazard
for herself.

Mills prepared a supplemental engineering report on March 18,
2016, in which he opined that N.J.S.A. 39:4-14.2 and 39:4-10.11
"in no way indicate[] that bicyclists shall or must ride on the
roadway. [The statutes] only stipulate[] that if [bicyclists] do

ride on the roadway, they shall ride as far right as possible."
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Nolte prepared a supplemental report dated March 31, 2016.
He opined that N.J.S.A. 39:4-14.2 and 39:4-10.11], clearly state
that a bicyclist must travel on the roadway and not in the shoulder
of a road.

IT.

After hearing oral argument, the motion judge filed a written
opinion. The judge noted that in order to assert claims against
the public entity defendants based on an alleged dangerous
condition of public property, plaintiffs had to meet the
requirements of the TCA. The judge determined that Ms. Wurst was
not operating her bicycle in the manner reasonably foreseeable
because she was riding the bicycle on the shoulder of the road,
rather than the concrete-paved section of the road.

The judge concluded, however, that regardless of whether she
was operating the bicycle on the shoulder of the road, plaintiffs
had not established that the City or the Engineering Department
had actual or constructive notice of the alleged dangerous
condition on Wesley Road, which was required to impose liability
under the TCA. The judge further found that even if plaintiffs had
established that defendants had actual or constructive notice of
the alleged dangerous condition, a reasonable jury could not find
that the City's failure to take action to protect against that
condition was "palpably unreasonable."
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Accordingly, the judge filed an order dated August 16, 2016,
granting defendants' motion. The judge dismissed plaintiffs’
claims and any cross-claims against these defendants. As we noted
previously, plaintiffs filed a motion for reconsideration of the
August 16, 2016 order. They argued there was a genuine issue of
material fact as to whether Ms. Wurst was riding her bicycle
lawfully on the shoulder of the road. They also argued that the
motion judge failed to give sufficient consideration to Mills'
expert report. In addition, they submitted new evidence consisting
of photos of signage, which plaintiffs claimed showed that the
City had actual or constructive notice that bicyclists travel from
curb to curb on the City's streets and potentially on the
sidewalks.

The judge heard oral argument on the motion and filed a
written opinion, in which the judge concluded there was no reason
to reconsider the August 16, 2016 order. The judge found there was
no need to determine whether Ms. Wurst had been operating her
bicycle on the shoulder of the roadway.

The judge again found that plaintiffs had not established all
of the elements of their claim under the TCA based on the alleged
dangerous condition of Wesley Road. The Jjudge determined that
Mills' report did not show that the public entity defendants had
actual or constructive notice of the alleged dangerous condition.
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In addition, the judge noted that the photographs submitted
by plaintiffs were not new evidence and could not be considered
on a motion for reconsideration. The judge nevertheless stated
that the photographs had been taken months after the subject
accident, and they could not be considered because they depicted
a subsequent remedial measure. The judge also pointed out that the
photos were taken on Gardens Parkway, which was more than a half-
mile away from the area on Wesley Road, where Ms. Wurst allegedly
fell.

The judge entered an order dated October 27, 2016, denying
plaintiffs' motion for reconsideration. This appeal followed.

ITT.

On appeal, plaintiffs argue: (1) there is a genuine issue of
material fact as to whether Ms. Wurst was riding her bicycle on
the shoulder of Wesley Road at the time of the accident; (2) the

trial court erred by relying upon Polzo v. Cty. of Essex, 209 N.J.

51 (2012) (Polzo II), in finding that plaintiffs failed to
establish that the City had notice of the alleged dangerous
condition; (3) the height differential between the roadway and the
shoulder was a dangerous condition; (4) defendants had actual and
constructive notice of the condition; and (5) plaintiffs proved
that defendants' failure to take action to correct the alleged
dangerous condition was palpably unreasonable.
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Summary judgment must be granted when there is no genuine
issue of material fact and the moving party is entitled to judgment
as a matter of law. R. 4:46-2(c). "An issue of fact is genuine
only if, considering the burden of persuasion at trial, the
evidence submitted by the parties on the motion, together with all
legitimate inferences therefrom favoring the non-moving party,
would require submission of the issue to the trier of fact." Ibid.

"On appeal, we accord no special deference to a trial judge's
assessment of the documentary record, and instead review the

summary judgment ruling de novo as a question of law." Davidovich

v. Israel Tce Skating Fed'n, 446 N.J. Super. 127, 159 (App. Div.

2016) (citations omitted). In determining whether the trial court
erred by granting summary judgment, we apply the same standard
that the trial court must apply in ruling on the motion. Conley

v. Guerrero, 228 N.J. 339, 346 (2017) (citing Templo Fuente De

Vida Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh, 224 N.J.

189, 199 (2016)).

As we noted previously, the City and the Engineering
Department are public entities and therefore, claims against these
defendants are governed by the TCA. To establish liability against
a public entity under the TCA for an injury allegedly due to a

dangerous condition of property, the plaintiff must show:
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that the property was in dangerous condition
at the time of the injury, that the injury was
proximately caused by the dangerous condition,
that the dangerous condition <created a
reasonably foreseeable risk of the kind of
injury which was incurred, and that either:

a. a negligent or wrongful act or omission of
an employee of the public entity within the
scope of his employment created the dangerous
condition; or

b. a public entity had actual or constructive
notice of the dangerous condition under
[N.J.S.A.] 59:4-3 a sufficient time prior to
the injury to have taken measures to protect
against the dangerous condition.

Nothing in this section shall be construed to
impose liability upon a public entity for a
dangerous condition of its public property if
the action the entity took to protect against
the condition or the failure to take such
action was not palpably unreasonable.
[N.J.S.A. 59:4-2.]
These elements are "accretive," which means that "if one or
more of the elements is not satisfied, a plaintiff's claim against

a public entity alleging that such entity is liable due to the

condition of public property must fail." Polzo v. Cty. of Essex,

196 N.J. 569, 585 (2008) (Polzo I).
IV.
On appeal, plaintiffs argue that the motion judge erred by
granting summary judgment because there was a genuine issue of

material fact as to whether Ms. Wurst was riding her bicycle on
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the shoulder of Wesley Road when she fell. Plaintiffs contend the
court erroneously assumed the dangerous condition was in the
shoulder and therefore it was reasonable for defendants to give
less priority to that condition.

The judge found, however, that defendants were entitled to
summary judgment regardless of whether Ms. Wurst was riding on the
shoulder of the road because plaintiffs had not established all
of the elements for liability under N.J.S.A. 59:4-2. In any event,
the record before the trial court did not raise a genuine issue
of material fact as to whether Ms. Wurst was riding her bicycle
on the shoulder of Wesley Road at the time she allegedly struck
the height differential in the roadway and fell.

Under New Jersey law, a "roadway" is defined as "that portion
of a highway improved, designed, or ordinarily used for vehicular
travel, exclusive of the berm or shoulder." N.J.S.A. 39:1-1. The
"shoulder" is defined as "that portion of the highway, exclusive
of and bordering the roadway, designed for emergency use but not
ordinarily to be used for vehicular travel." Ibid. The "berm" is
that portion of the highway "bordering the shoulder but not to be
used for vehicular travel." Ibid.

Furthermore, an individual riding a bicycle on roadways has
all of the "rights" and "duties applicable to the driver of a
vehicle." N.J.S.A. 39:4-14.1. A person riding a bicycle must,
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however, "ride as near to the right side of the roadway as
practicable." N.J.S.A. 39:4-14.2. "Bicyclists do not have special
privileges on a roadway's shoulder. Indeed, a bicycle rider is
directed to ride on the furthest right hand side of the roadway,
not on the roadway's shoulder." Polzo II, 209 N.J. at 71.

In this case, the evidence before the trial court establishes
that Ms. Wurst was riding her bicycle in the asphalt section of
Wesley Road, which is considered to be the shoulder of the road
under New Jersey law. The photos of Wesley Road indicate that the
concrete-paved portion of the roadway is the section of the road
that is "ordinarily used for vehicular travel." N.J.S.A. 39:1-1.
The asphalt section abuts the concrete section of the road. It
extends beyond the portion of the road where vehicles are parked,
but there is no evidence this part of the road is "ordinarily used
for vehicular travel." Ibid. Moreover, Ms. Wurst and L.A. both
testified that at the time of the accident they were riding on the
shoulder of Wesley Road.

In addition, Ruch testified that when he spoke with Ms. Wurst,
she indicated that before she fell, she had been biking in the
asphalt shoulder of the roadway and not the concrete area of the
roadway. Finally, Mills and Nolte both indicated in their reports
that Ms. Wurst was riding her bicycle in the asphalt shoulder of
Wesley Road at the time of the accident.
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Plaintiffs argue that the lack of "a painted line of any kind
to designate the start of the shoulder and the end of the roadway,"
coupled with L.A.'s lack of "understand[ing] what the term
'shoulder' meant" creates a genuine issue of material fact as to
whether Ms. Wurst was riding her bicycle on the shoulder of Wesley
Road. Plaintiffs further argue that Ms. Wurst was riding closer
to the roadway than to the curb at the time of the accident.

These factual assertions are, however, insufficient to create
a genuine issue of material fact as to whether Ms. Wurst was
traveling on the shoulder when she allegedly fell. Plaintiffs
cannot defeat a motion for summary judgment "merely by pointing

to any fact in dispute.” Brill v. Guardian Life Ins. Co. of Am.,

142 N.J. 520, 530 (1995). Indeed, "conclusory assertions, without
factual support in the record, will not defeat a meritorious

application for summary judgment." Horizon Blue Cross Blue Shield

of N.J. v. State, 425 N.J. Super. 1, 32 (2012) (citing Brae Asset

Fund, L.P. v. Newman, 327 N.J. Super. 129, 134 (App. Div. 1999)).

We conclude the evidence presented to the trial court
conclusively establishes that at the time of the accident, Ms.
Wurst was riding her bicycle on the asphalt section of the roadway,
not the part of the road paved with concrete. The evidence shows
that the concrete section is the roadway and that the asphalt
section is the shoulder.
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Based on the motion record, "there exists a single,
unavoidable resolution of the alleged disputed issue of fact."
Brill, 142 N.J. at 540. Therefore, the issue of whether Ms. Wurst
was riding on the shoulder of Wesley Road cannot be considered a
genuine issue of material fact for purposes of Rule 4:46-2(c).
Ibid.

V.

Next, plaintiffs argue that the motion judge erred by finding
they failed to establish all of the elements under the TCA of a
cause of action against the public entity defendants based on the
alleged dangerous condition of public property. Again, we
disagree.

A. Dangerous Condition

Plaintiffs assert that they presented sufficient evidence to
show that the height differential between the concrete and asphalt
sections of Wesley Road constituted a dangerous condition for
purposes of the TCA. The term "dangerous condition" is defined as
"a condition of property that creates a substantial risk of injury
when such property is used with due care in a manner in which it
is reasonably foreseeable that it will be used." N.J.S.A. 59:4-1.

"[M]any bicyclists may be inclined to ride on a roadway's
shoulder to stay clear of vehicular traffic," but "[r]oadways
generally are intended for and used by operators of vehicles."
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Polzo II, 209 N.J. at 71. Thus, "the generally intended use of a
roadway is for vehicles." Id. at 73.

Here, plaintiffs allege that there was a condition in the
roadway that presented a danger to bicyclists. However, bicyclists
are not intended users of roadways, and

inherent dangers confront bicyclists who
travel on roadways that are not faced by
operators of motor vehicles. A tree branch,
a stone, and even a pothole or depression
might destabilize a bicycle that a car would
harmlessly pass over. Public entities do not
have the ability or resources to remove all
dangers peculiar to bicycles. Roadways cannot
possibly be made or maintained completely
risk-free for bicyclists.

[Id. at 71.]

Thus, the height differential on Wesley Road does not
constitute a dangerous condition, as that term is defined in
N.J.S.A. 59:4-1. The intended use of a roadway is for motor
vehicles, not bicycles, and the height differential did not
"create[] a substantial risk of injury" to motorists. N.J.S.A.
59:4-1. Moreover, Ms. Wurst was not riding her bicycle in the
roadway; she was on the shoulder. Thus, Ms. Wurst was not using
the roadway "with due care in a manner in which it [was] reasonably

foreseeable that it [would] be used." Ibid.
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B. Actual or Constructive Notice

Even were we to conclude the height differential on Wesley
Road was a dangerous condition as that term is defined in N.J.S.A.
59:4-1, plaintiffs failed to establish that the City had either
actual or constructive notice of the condition. As the motion
judge found, plaintiffs failed to present any evidence showing
that the City had actual notice of the condition. The City had not
received any reports of injuries related to this condition.
Plaintiffs argue, however, the City received a complaint
about the alleged dangerous condition. They point to a record of
a telephone call to the Engineering Department, apparently made
on January 13, 2012. According to this document, which was prepared
by Arthur Chew, a caller 1living at 11 Wesley Road called to
complain about the condition of the road. The document states:
Homeowner complained about the number of road
openings at the intersection of North Street
and Wesley Road. I advised that we would
inspect and get back to her.
Homeowner also complained about the concrete
road surface. I advised that the road is still
in relatively good condition. She requested
that asphalt be added between the concrete
sections. I advised that we would inspect and
repair if necessary
Notwithstanding plaintiffs' arguments to the contrary, this
complaint did not provide the City with actual notice of a

dangerous condition on Wesley Road, which allegedly caused Ms.
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Wurst's injuries. She did not fall due to a road opening at the
intersection of North Street and Wesley Road. Moreover, the
complaint was about the concrete road surface, not any height
differential between the concrete and asphalt road surfaces.
Plaintiffs also failed to establish that the City had
constructive notice of the alleged dangerous condition. The mere
"[e]xistence of an alleged dangerous condition is not constructive
notice of [that condition]." Polzo I, 196 N.J. at 581 (quoting

Sims v. City of Newark, 244 N.J. Super. 32, 42 (Law Div. 1990)).

To establish constructive notice of an alleged dangerous
condition, the plaintiff must show that "the condition had existed
for such a period of time and was of such an obvious nature that
the public entity, in the exercise of due care, should have
discovered the condition and its dangerous character." Polzo ITI,
209 N.J. at 67 (quoting N.J.S.A. 59:4-3).

Here, an alleged dangerous condition did not present a risk
of injury to motorists, the intended users of the roadway. The
condition did not present an obvious danger to bicyclists, using
the roadway with due care. As we have explained, the City received
no prior complaints or reports of injuries to bicyclists
attributable to the height differential in the road surface.
Plaintiffs cite the testimony of certain residents on Wesley Road,
who recalled bicyclists falling on Wesley Road. There is, however,

22 A-1104-16T2



no evidence that these individuals witnessed the bicyclists fall,
observed the cause of their falls, or reported such incidents to
the City.

Plaintiffs further argue that the condition existed for fifty
years and the City had constructive notice of the condition. We
disagree. The evidence indicates that the City paved Wesley Road
with concrete and asphalt about fifty years before Ms. Wurst's
fall, but there is no evidence indicating when the height
differential came into existence.

C. Were the City's Actions Palpably Unreasonable?

Even were we to conclude plaintiffs established all of the
other criteria for asserting a cause of action under the TCA
against defendants for the alleged dangerous condition, plaintiffs
failed to present sufficient evidence to show that the City's
failure to "protect against" the dangerous condition was "palpably
unreasonable." N.J.S.A. 59:4-2.

As used in N.J.S.A. 59:4-2, "palpably unreasonable' means
"behavior that is patently unacceptable under any given

circumstance." Polzo II, 209 N.J. at 75 (quoting Muhammad v. N.J.

Transit, 176 N.J. 185, 195-96 (2003)). When a public entity acts
in a palpably unreasonable manner, it should be "obvious that no
prudent person would approve of its course of action or inaction."”
Id. at 76 (citing Muhammad, 176 N.J. at 195-96). Based on the
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evidence before the trial court on the motion, a reasonable jury
could not find that defendants' failure to take action to protect
against the alleged dangerous condition of Wesley Road was
"palpably unreasonable."

As we stated previously, the shoulder of a roadway is
generally intended for emergency use, not ordinary travel. Polzo
II, 209 N.J. at 77. Consequently, when considering whether to make
repairs to the roadway, a public entity "might reasonably give
lesser priority to the shoulder." Ibid. In addition, as stated
previously, the City had received no prior reports of injuries
resulting from the height differential between the concrete
roadway and the asphalt shoulder on Wesley Road.

Furthermore, the record shows the City is responsible for
maintaining ninety-three miles of streets and thirty-three miles
of alleyways. Assuming the City had notice of the condition, the
City reasonably would not have given high priority to repairing
the depression on Wesley Road, particularly in 1light of its
extensive responsibility for road maintenance, and the limited
resources available to public entities. Ibid.

Affirmed.
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