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 Defendant pled guilty to an amended charge of third-degree 

violating a condition of his special sentence of community 

supervision for life (CSL), contrary to N.J.S.A. 2C:43-6.4(d). The 

trial court imposed a suspended sentence of three years, and a 

mandatory special sentence of parole supervision for life (PSL). 

Defendant appeals from the judgment of conviction (JOC) dated June 

30, 2015. We reverse.  

In December 1996, defendant pled guilty to second-degree 

sexual assault in violation of N.J.S.A. 2C:14-2(c), for crimes he 

committed in or about August 1996. On March 21, 1997, defendant 

was sentenced to a prison term of seven years, and ordered to 

comply with Megan's Law, N.J.S.A. 2C:7-1 to -23. The court also 

imposed a special sentence of CSL pursuant to N.J.S.A. 2C:43-6.4 

(prior to amendment). Violation of a condition of CSL was then a 

crime of the fourth degree. L. 1994, c. 130. 

Effective July 1, 2014, N.J.S.A. 2C:43-6.4(a) and (d) were 

amended to upgrade a violation of a condition of CSL to a third-

degree offense and to add convictions for a violation of CSL to 

the list of predicate crimes that mandate the imposition of PSL 

(the 2014 amendment). L. 2013, c. 214. Approximately five months 

later, on November 26 and 28, 2014, defendant failed to report to 

his parole officer as required by the conditions of his CSL. See 

N.J.A.C. 10A:71-6.11(b)(2).  
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On January 28, 2015, a grand jury charged defendant with 

third-degree violation of the conditions of his CSL contrary to 

N.J.S.A. 2C:43-6.4(d), for his November 2014 conduct (count one); 

third-degree escape from parole in violation of N.J.S.A. 2C:29-

5(b) (count two); and third-degree failure to register a change 

of address in violation of N.J.S.A. 2C:7-2(a) (count three).   

On February 24, 2015, defendant pled guilty to count one, 

which was amended to charge a fourth-degree violation of CSL. On 

March 27, 2015, the court sentenced defendant to 364 days of 

incarceration, and did not impose a special sentence of PSL.  

Thereafter, the parties agreed that the plea, conviction, and 

sentence were not consistent with the 2014 amendment. 

Consequently, on June 19, 2015, defendant pled guilty to count one 

of the indictment, which charged defendant with a third-degree 

violation of a condition of CSL. Defendant did not preserve the 

right to appeal any issues and acknowledged that the conditions 

of PSL would apply.  

On the same date, the court sentenced defendant in accordance 

with the plea agreement to a three-year suspended sentence for 

time served, with a special sentence of PSL. The other charges 

were dismissed. The judge signed a JOC on June 30, 2015.  

Defendant appeals and raises the following argument: 

 



 

 
4 A-5276-14T1 

 
 

POINT I 
 
PURSUANT TO THE RECENT [EX POST FACTO] 
DECISIONS IN STATE V. PEREZ AND STATE V. F.W., 
DEFENDANT'S CONVICTION SHOULD BE REVERSED. 
DEFENDANT WAS ONLY ELIGIBLE TO BE CONVICTED 
OF THE FOURTH-DEGREE VERSION OF N.J.S.A. 
2C:43-6.4D AND SHOULD NOT HAVE HAD HIS 
COMMUNITY SUPERVISION FOR LIFE CONVERTED TO 
PAROLE SUPERVISION FOR LIFE. 

 
  We note initially that the State argues that defendant's 

appeals should be dismissed because defendant entered into an 

unconditional plea agreement, did not raise any constitutional 

arguments in the trial court, and did not preserve any issues for 

appeal pursuant to Rule 3:9-3(f). We choose not to apply the rule   

because "[s]trict adherence to [its] requirements . . . 'would 

result in an injustice.'" State v. Gonzalez, 254 N.J. Super. 300, 

304 (App. Div. 1992) (quoting R. 1:1-2) (considering the 

defendant's unreserved argument challenging the constitutionality 

of N.J.S.A. 2C:35-12).     

 Accordingly, we have considered defendant's arguments and the 

State's response. We reverse defendant's conviction for the 

reasons stated in State v. Hester,      N.J. Super.     (App. Div. 

2017).  We conclude that, as applied to defendant, the amendments 

to N.J.S.A. 2C:43-6.4(a) and (d), which upgrade a violation of a 

condition of CSL to a third-degree offense, and mandate imposition 
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of a special sentence of PSL, violate the constitutional 

prohibition against ex post facto laws.  

 Reversed.  

 

 

 


