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PRELIMINARY STATEMENT

This matter arises from the speculative, premature, and mistaken contention that

a not-to-scale rendering concerning an ongoing development undertaken by 201

Park was erroneously ignored by the Zoning Officer of the City of Hoboken,

Defendant-Respondent Ann Holtzman, (“Respondent Holtzman”) and later, the

Trial Court. The Appellant, after observing the ongoing development from his

home nearby, demanded Respondent Holtzman take measures to stop work on the

project, alleging the building would eventually contravene an applicable Amended

Resolution adopted by the Zoning Board of the City of Hoboken. (105a). In an

exchange of emails, Respondent Holtzman informed the Appellant that while she

would investigate the Appellants complaint, a stop work order would not be issued

based solely on Appellants’ suspicions and speculation and without a compelling

reason to do so. (66a-75a).

Appellant’s complaint and request to Respondent Holtzman were made whilst

the building was in the early stages of construction, and as such, the Appellant had

no evidence at all which indicated that the project had or would violate the limits

of the Amended Resolution. Critically, Respondent Holtzman informed the

Appellant that it was necessary for the building to comply with the approved site

plans included in the application, as the Zoning Board relied on those plans for the

approval of the application. (110a-115a).
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The rendering, which Appellant argues indicates that 201 Park violated an

applicable zoning Resolution restricting the maximum height of new construction

within the relevant zone, was not relied upon by the Zoning Board of the City of

Hoboken (“Board”) in adopting its Resolution, was not relied upon by Respondent

Holtzman in her investigation and subsequently not relied upon by the Trial Court

and thus dismissed as irrelevant. Appellant then attempted to rely upon a Home

Depot advertisement displaying a cinderblock, in conjunction with photos taken by

Appellant of the ongoing construction as evidence of 201 Park’s failure to adhere

to the rendering’s limit.

The Trial Court provided the Appellant numerous opportunities to present any

relevant evidence to support his claim, and Appellant’s failed to do so. Because the

rendering had already been dismissed as irrelevant and the Home Depot ad itself

contained no evidence to suggest and much less prove the development violated

the approved plans reviewed by Holtzman and the Board, the prerogative writ

action was dismissed as no evidence presented by the Plaintiff-Appellant could

support the claims as alleged.

I. STATEMENT OF PROCEDURAL HISTORY

On November 16, 2023, Appellant filed a Verified Complaint in Lieu of

Prerogative Writ with Order to Show Cause. Appellant then filed an Amended

Verified Complaint In Lieu of Prerogative Write with Order to Show Cause on
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November 30, 2023.

In Lieu of an Answer, Defendant Holtzman filed a Motion to Dismiss the

Complaint pursuant to R. 4:6-2(e), on January 31, 2024. Appellant filed Opposition

to that Motion on February 9, 2024. A video hearing to hold oral argument

regarding that January 31, 2024, Motion was conducted on March 6, 2024. (1T).

The Trial Court scheduled a subsequent hearing for in-person oral argument to be

held on March 27, 2024. (2T)

II. COUNTER STATEMENT OF FACTS

A. THE PROPERTY.

201 Park is the owner of property located at 138 Park Avenue,

Hoboken, Hudson County, New Jersey 07030 and designated as Block 34,

Lot 17 on the City of Hoboken Tax Map (“Property”). 201 Park sought to

construct a new five-story building on the Property. In order to do so, 201 Park

submitted Application No. HOZ-21-16 (“Application”) to the Board. (10a-11a).

B. THE RENDERING (5A).

As part of its site plan application, 201 Park submitted the Rendering

which was one of many documents including detailed floor plans, site plan,

topographic survey map, etc. (11a). The Rendering is a simple graphic

illustration of the West elevation and clearly states “NTS” on the document.
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“NTS” indicates that the drawing was “Not-To-Scale”.

The Rendering shows a five (5) story building on the Property at an

elevation of “+/- 51’”. (5a). The Rendering also shows five (5) adjacent

buildings to the Property which are all five (5) stories at an elevation of

“+/-50’” above grade level. While all five (5) buildings are indicated to be

at or about the same elevation above grade level, the heights of the

buildings depicted on the Rendering are all different. (5a).

C. THE AMENDED RESOLUTION (10a).

On August 15, 2023, the Board passed the Amended Resolution which

unanimously approved 201 Park’s Application to construct the five-story

building. (10a). The Amended Resolution clearly states that the approval

of the Application was conditioned on the building being constructed in

accordance with the approved plans:

26. The proposed project shall be constructed in

accordance with the approved plans. (28a),

(See also 13a, ¶6, 24a, ¶38 and 35a, ¶46). The Amended Resolution

also definitively states that the building is to be built to a height that is
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43’-6” above DFE. While the zoning requirements limited the height of the

building to 40’ above DFE, the Board granted the specific variance to 201

Park to construct the building to a height of 43’-6” above DFE.

“The proposed building will be constructed at 43’-6”
above DFE in accordance with the MVMK architectural
plan.” (15a).

(See also 24a, ¶38).

The Amended Resolution also specifically stated that the Board’s

Commissioners did not rely upon the Rendering, nor gave it any weight in

approving the application. In addition, the Amended Resolution required 201

Park to build the building according to the height shown on the architectural

plans, not the Rendering. (25a). Paragraph 46 states in part:

During deliberation, none of the Commissioners
expressed reliance on the MVMK rendering, nor
mentioned same or gave it any weight on the record and
during deliberation. Michael Evers took exception to the
MVMK rendering during the hearings. The architectural
plan prepared by MVMK contained the height of the
proposed building, in terms of number of stories and
height and the Applicant is bound by same unless
additional relief is requested by way of an amended
application to the Board. (25a).

As found by the Trial Court, when taken as a whole, the Amended

Resolution is clear and unambiguous: The site plan approved by the Board was
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for a building to be constructed to a height of 43’-6” above DFE in accordance

with 201 Park’s architectural plans. The Amended Resolution made clear that

the Rendering on which the Appellant’s entire case is premised was irrelevant as

to the approved height of the building. (2T20:24 to 21:5, 2T23:1-10, 2T23 :20-

21, 2T30:19-24, 2T32:13-18, and 2T33:14-16).

D. THE TRIAL COURT’S MARCH 27, 2024, HEARING (2T).

During the hearing conducted by the Trial Court on March 27, 2024,

the Appellant refused to accept the clear fact that the Board did not rely on

the Rendering to establish the building’s approved height. Instead, the

Appellant solely relied on the Rendering and ignored the actual approved

plans. Even after the Court made clear that the Rendering was irrelevant to

the building’s approved height, the Appellant then attempted to introduce

the Rendering into evidence to demonstrate that the actual building height

was higher than the height shown on the Rendering. 201 Park objected to

the introduction of the Rendering into evidence on the grounds that the

Rendering was not relevant because it was not considered by the Board.

The Trial Court sustained 201 Park’s objection and denied the introduction

of the Rendering into evidence. (2T20:24 to 21:5, 2T23:1-10, 2T23:20-21,

2T30:19-24, 2T32:13-18, and 2T33:14-16).
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The Appellant then attempted to introduce the Home Depot ad which

showed cinder block dimensions to demonstrate that the building height

exceeded the +/- 51’ building height shown on the Rendering. As the Rendering

had already been ruled irrelevant, the Trial Court held that the Home Depot ad

to prove the building was somehow not built in accordance with the Rendering

was likewise irrelevant and therefore inadmissible. (2T36:24 to 39:14). The

Appellant’s burden was to prove that the actual building height exceeded the

approved building height of 43’-6” above DFE as shown on the approved plans

0and not the Rendering. (2T39: 4-25).

The Trial Court gave the Appellant numerous opportunities to introduce

relevant evidence to support his claim that the actual building height exceeded

the building height shown on the approved plans. (2T40:12-16). Instead of

introducing evidence that the building exceeded the height shown on the

approved plans, the Appellant repeatedly attempted to introduce evidence

related to the building’s height in contrast to the irrelevant not-to-scale

Rendering.

After excluding the Rendering and the Home Depot ad from evidence, the

Trial Court appropriately dismissed the Complaint with prejudice as the Appellant

failed to carry his burden of proof. (2T40:20 to 42:8).
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E. ADDITIONAL FACTS SPECIFIC TO RESPONDENT

HOLTZMAN

Respondent Holtzman, on November 9, 2023, responded to a zoning

complaint submitted by Appellant pertaining to the height of the 201 Park

development, informing him that an investigation at that time would only show the

building in question remained in compliance with the approved plans.

(2T4:16-5:11). On November 30, 2023, Respondent Holtzman further explained to

Appellant that the 201 Park development was in compliance with the issued

Zoning Permit as approved by the City of Hoboken’s Zoning Board of Adjustment.

(110a). On the basis of the site plans as approved by the Zoning Board,

Respondent Holtzman concluded the investigation. (111a).

III. LEGAL ARGUMENT

A. STANDARD OF REVIEW

The applicable standard of review of the Trial Court’s evidentiary rulings

requires the reviewing appellate panel to determine if an abuse of discretion was

exercised by the trial court. In all instances except where such an abuse of

discretion has occurred, the reviewing panel will defer to the trial court. State v.

Garcia, 245 N.J. 412, 430 (2021). Absent an abuse of discretion, an appellate court

should not substitute its own judgment for that of the trial court unless trial court’s

ruling was “so wide of the mark that a manifest denial of justice resulted.” State v.
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Singh, 245 N.J. 1, 12-13 (2021). As such, review of such evidentiary rulings is

limited and the broad discretion of trial judges to make same has long been

respected. See Id. (citing State v. Harris, 209 N.J. 431 (2012); quoting State v.

Muhammad, 439 N.J. Super. 361 (App. Div. 2003)).

Even in circumstances where the reviewing panel concludes a mistaken

evidentiary ruling has been made, reversal is not a given. Only those mistakes

which have “the clear capacity to cause an unjust result,” require intervention on

appeal. Garcia 245 N.J. at 430.

In this case, the record reflects that the Court was presented with certain

evidence by the Appellant, which the Court determined was irrelevant. The

rendering put forth by Appellant which purported to show a violation of an

applicable zoning resolution, was not relied upon in adopting said Resolution.

Likewise, the Home Depot advertisement provided no relevant or persuasive

evidence and as such, the Trial Court determined it was irrelevant as well. This

Appeal does nothing to offer additional context to the underlying facts of the

claim, and further, the wide breath of deference afforded to the Trial Court’s

evidentiary ruling forecloses any need for additional review.
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B. THE TRIAL COURT PROPERLY EXCLUDED THE RENDERING

AND HOME DEPOT ADVERTISEMENT AS IRRELEVANT

Analyzing an evidentiary ruling made by a trial court begins with relevancy,

the “hallmark of admissibility of evidence.” Griffin v. City of East Orange 225

N.J. 400, 413 (2016). (quoting State v. Darby, 174 N.J. 509 (2002)). The

Griffin Court, interpreting N.J.R.E. 401, described relevant evidence as

evidence which has a tendency in reason to prove or disprove any fact of

consequence to the determination of the action. Id. The analysis of relevancy,

according to Griffin, thus, “should focus on the ‘logical connection between the

proffered evidence and a fact in issue’ … or ‘the tendency of evidence to

establish the proposition that it is offered to prove.’” Id. (citing Green v. N.J.

Mfs. Ins. Co., 160 N.J. 480 (1980)). Relevancy determinations are fact-specific

evaluations of the evidence “in the setting of the individual case.” Rodriguez v.

Wal-Mart Stores, Inc., 237 N.J. 36, 58 (2019). The facts of the case at hand are

unique to and highly sensitive for the analysis of admissibility of evidence. See

Id.

The Trial Court’s determination that both the Rendering and the Home

Depot Advertisement were irrelevant was based on the facts specific to the

Amended Resolution. It is clear from the record that the Amended Resolution

did not rely upon either in granting approval for the application. As such, the

AMENDEDFILED, Clerk of the Appellate Division, October 23, 2024, A-002771-23, AMENDED



11

Trial Court properly excluded them from consideration in Appellant’s

Prerogative Writ action. The facts at issue show clearly that the Board, in

adopting the Amended Resolution, did not rely upon the Rendering which

Appellant sets forth as the entire basis of his claim. As such, if the Amended

Resolution did not rely upon the Rendering when approving the Application,

there can be absolutely no logical connection between the “standard,” contained

in the Rendering, and the applicable standard in the Amended Resolution.

Griffin 225 N.J. at 413.

Appellant’s characterization of the Rendering, as well the Home Depot

Advertisement as the applicable standard for the approved height of the

building is plainly incorrect. The Amended Resolution did not rely upon the

Rendering, nor gave it any weight in approving the application. Paragraph 46 of

the Amended Resolution states in part:

During deliberation, none of the Commissioners
expressed reliance on the MVMK rendering, nor
mentioned same or gave it any weight on the record and
during deliberation. Michael Evers took exception to the
MVMK rendering during the hearings. The architectural
plan prepared by MVMK contained the height of the
proposed building, in terms of number of stories and
height and the Applicant is bound by same unless
additional relief is requested by way of an amended
application to the Board. (25a) (emphasis added).
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The hallmark of admissibility is relevance, and in determining if evidence is

relevant, “the trial court should focus on logical connection between the

proffered evidence and a fact in issue…” Rodriguez, 237 N.J. at 58. In making

relevancy determinations, trial courts are given broad discretion whilst they

search for that logical connection. Id. at 57. As to the relevancy determination

made by the Trial Court in this matter:

THE COURT: I’m sustaining the objection. It’s not
relevant. I need not waste any time about the
rendering. That’s not what [the Board] based their
opinion on. 2T22:18-21.

The issues raised by the Appellant would substitute the Rendering, and Home

Depot advertisement, neither of which was relied upon, for the approved site plans

submitted along with the application, which were the basis of the Amended

Resolution. Because the Rendering was not relied upon and the Home Depot

advertisement and accompanying photographs could not accurately provide any

evidence regarding the height of the building, the Trial Court excluded them from

the record. 2T22:18-21; see also 2T39:4-12. Because neither piece of Appellant’s

proffered evidence can be logically connected to the Board’s decision, both were

properly determined to be irrelevant by the Trial Court. See Rodriguez 237 N.J. at

58. That relevancy determination is to be afforded great deference upon appellate

review and the decision of the Trial Court to exclude them as irrelevant should be

upheld.
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C. THE TRIAL COURT WAS BOUND TO GIVE SUBSTANTIAL

DEFERENCE TO THE AMENDED RESOLUTION

Under the applicable and appropriate standard of review, the Trial Court

properly afforded the Board’s findings of fact and conclusions substantial

deference. New Jersey courts consistently afford the decisions of administrative

bodies a strong presumption of validity and reasonableness. Matter of Comm’r of

Ins.’s Issuance of Orders A-92-189&A-92-21, 274 N.J. Super. 385, 397 (App. Div.

1993). When those decisions are challenged and reviewed, the party attacking the

decision bears the burden of demonstrating the administrative action is arbitrary,

capricious, or unreasonable. Id.

It is the Appellant’s burden to establish that the Board’s decision need not be

given deference because it is arbitrary, capricious or unreasonable; as a reviewing

Court is bound to provide that deference otherwise. See Matter of Comm’r of Ins.,

274 N.J. Super. at 397. When, as is the case here, the questioned Resolution relies

upon a thorough review of the submitted plans in the application, and its

conclusions were not at all based on the Rendering Appellant sets forth as

dispositive, there is no suggestion of arbitrary, capricious or unreasonable Board

action. “A reviewing court may not substitute is judgement for that of local
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officials.” Scully-Bozarth Post #1817 of Veterans of Foreign Wars of the U.S.

v. Planning Bd. Of the City of Burlington, 362 N.J. Super. 296, 314 (App. Div.

2003). Both Respondent Holtzman and the Board based their well-reasoned

decisions on the contents of the application, specifically the approved site

plans, and not the Rendering. Thus, the Trial Court was correct as a matter of

law to determine both the Rendering and Home Depot advertisement were

irrelevant to the Resolution.
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CONCLUSION

The Trial Court correctly dismissed Appellants Prerogative Writ Action and

Amended Verified Complaint as Appellant failed to provide any relevant evidence

to support his claims. Further, the Trial Court’s decision was a well-reasoned

decision which directly applied the evidentiary rules to the facts at hand and

declined to consider evidence which bears no logical connection to the actual

evidence.

For the foregoing reasons, the Court should deny the appeal and uphold the

Trial Court’s March 27, 2024, ruling.

Respectfully Submitted,

FLORIO, PERRUCCI, STEINHARDT,

CAPPELLI & TIPTON, LLC

Attorneys for Defendant-Respondent, Ann
Holtzman (aka the Hoboken Zoning Officer)

By: ___Joshua D. Glenn

Joshua D. Glenn, Esq.

Dated: October 21, 2024
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PRELIMINARY STATEMENT 

The gravamen of this appeal filed by the Appellant, Michael F. Evers 

(“Appellant”), is whether the Trial Court abused its discretion by not admitting 

a not-to-scale sketch (“Sketch”) and Home Depot advertisement that contained 

measurements of a generic cinder block (“Home Depot Ad”) into evidence on 

the grounds they each lacked relevancy to the merits of Appellant’s claims.  The 

not-to-scale Sketch had not been relied upon by the Defendant, Zoning Board 

of Adjustment of the City of Hoboken (“Board”) when considering and 

approving Respondent’s/Defendant’s 201 Park Avenue Corp.’s (“201 Park”) 

site plan application to construct a five story, mixed use building (the 

“Approved Building”). 

The Sketch is merely a not-to-scale drawing that was to depict the 

approximate dimensions of the Approved Building.  Based on the Board’s 

resolution and findings, the Trial Court found the Sketch to be wholly irrelevant 

to the issue at the center of the Appellant’s claim  as to whether the building 

constructed by 201 Park exceeded the height approved by the Board.  The Sketch 

was merely a schematic drawing that contained reference to the approximate 

rooftop height proposed for the Approved Building as compared to the 

approximate rooftop heights of adjacent buildings in the block.  The Court found 

that the Home Depot Ad also did not provide any relevant evidence to prove that 
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the building constructed by 201 Park exceeded the height approved by the 

Board. 

The Appellant repeatedly sought to introduce the Sketch and Home Depot 

Ad into evidence despite the Trial Court’s finding that they lacked any 

evidentiary value in regard to Appellant’s claims.  The Trial Court held firm in 

its findings and conclusions.  The Appellant’s refusal to accept those findings 

and conclusions is now the basis of this appeal. 

The actual approved height of the Approved Building was 43 feet 6 inches 

above the Design Flood Elevation (“DFE”) as specified in the Board’s 

Resolution (the “Resolution”) memorializing its approval.  The Appellant did 

not proffer any competent or otherwise relevant evidence to support his claim 

that the constructed height of the Approved Building exceeded the height 

approved by the Board.   

The Appellant now asks this Court to reverse the Trial Court’s sound 

findings of fact and conclusions of law and force 201 Park to reconstruct 

portions of its five (5) story building in a manner that complies with the not-to-

scale Sketch as opposed to the dimensions expressly stated in the Resolution.  

As found by the Trial Court below, the Appellant’s claims lack all merit in fact 

and in law.  Accordingly, Trial Court’s rulings and decision should be upheld 

by this Court and this appeal dismissed.   
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STATEMENT OF PROCEDURAL HISTORY 

The Appellant filed his Verified Complaint In Lieu Of Prerogative Writ 

With Order To Show Cause on November 16, 2023.  The Appellant then filed 

an Amended Verified Complaint In Lieu Of Prerogative Writ With Order To 

Show Cause (“Complaint”) on November 30, 2023. (Pa30). 

A virtual hearing on the Appellant’s Order to Show Cause was held on 

March 6, 2024. (1T). During the hearing, the Trial Court scheduled an in-person 

argument for March 27, 2024, to address the Appellant’s claim that the height 

of the constructed Approved Building exceeded the height approved by the 

Board. 

On March 27, 2024, the Trial Court heard the parties’ arguments and 

found that the Board had not relied on the Sketch nor made construction of the 

Approved Building as shown on the Sketch a condition of the approval.  

(2T20:24 to 21:5, 2T23:1-10, 2T23:20-21, 2T30:19-24, 2T32:13-18, and 

2T33:14-16).  Based on that finding, the Trial Court held that the Sketch and 

Home Depot Ad lacked relevance to the question of whether 201 Park had 

constructed the Approved Building in accordance with the Board’s approval and 

therefore excluded these documents from evidence.  (2T37:25 to 39:16).  The 

Trial Court did admit two authenticated photographs taken by the Appellant into 

evidence.  Based upon the extremely limited evidence offered by the Appellant, 
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the Trial Court ruled that the Appellant had failed to carry his burden to 

demonstrate that 201 Park’s building was not built in accordance with the 

Board’s site plan approval. (2T40: 20-25).  Accordingly, the Trial Court denied 

the Appellant’s Order to Show Cause and dismissed his Complaint with 

prejudice. (Pa1). 

This appeal was filed on May 6, 2024. (Pa117).  On August 30, 2024, 201 

Park filed a Motion for Summary Disposition.  On September 12, 2024, the other 

respondents joined in 201 Park’s Motion for Summary Disposition. On 

September 20, 2024, the Appellant filed an opposition to the Motion for 

Summary Disposition.  On October 7, 2024, the Court entered an Order denying 

the Motion for Summary Disposition,  

STATEMENT OF THE ISSUES PRESENTED 

1. Did the Trial Court properly find that the Board did not rely on the 

Sketch to establish the height of the Approved Building?  

2. Did the Trial Court abuse its discretion when it relied on the Board’s 

Resolution to find that the Board did not rely upon the Sketch when granting 

201 Park site plan approval for the Approved Building?   

3. Based on the Trial Court’s finding that the Board did not rely upon 

the Sketch, did the Trial Court abuse its discretion when it ruled that the Sketch 

was irrelevant to prove the height of the Approved Building and therefore not 
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admissible into evidence? 

4. Did the Trial Court abuse its discretion when it found the Home 

Depot Ad proffered by the Appellant to be irrelevant to prove whether the 

building constructed by 201 Park complied with the building height approved 

by the Board for the Approved Building and therefore not admissible into 

evidence? 

COUNTERSTATEMENT OF FACTS 

A. THE PROPERTY. 

201 Park is the owner of property located at 138 Park Avenue, Hoboken, 

Hudson County, New Jersey 07030 (“Property”).  201 Park sought preliminary 

and final site plan approval from the Board to redevelop the Property with a new 

five-story building.  In order to do so, 201 Park submitted Application No. HOZ-

21-16 (“Application”) to the Board. (Pa10-11).  

The Property is located in the City’s R-2 Zone which restricts the building 

heights to 40’-0” above the Design Flood Elevation (“DFE”).  Under the City 

of Hoboken’s Zoning Ordinance, a building’s height is measured by the vertical 

distance from the DFE to the highest beam of the flat roof.  See City of Hoboken 

Ordinance §196-6. (Da2).  Certain roof appurtenances, such as parapets, are 

specifically excluded from the measurement of the building heights.  See City 

of Hoboken Ordinance §196-23. (Da3). 
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B. THE APPLICATION 

In its Application, 201 Park sought a variance so it could construct a 

building that would be 43’-6” above DFE. 

1. THE SKETCH (Pa5). 

As part of its site plan application, 201 Park submitted the Sketch which 

was one of many documents submitted to the Board.  The other documents 

included detailed floor plans, side elevation plan, site plan, topographic survey 

map, etc. (Pa11).  The Sketch is a simple illustration of the proposed west 

elevation that clearly indicates it was drawn “NTS” which means “Not-To-

Scale”.   

The Sketch shows a five (5) story building on the Property with an 

approximate elevation of “+/- 51’”. (Pa5). The Sketch also shows five (5) 

buildings adjacent to the Property which are all labeled as being five (5) stories 

at approximate elevations of “+/- 50’” above finished grade.  While all five (5) 

buildings are indicated to be at or about the same approximate elevation, the 

heights of the buildings depicted on the Sketch are all different. (Pa5).  

2. MVMK SIDE ELEVATION PLAN (Da5). 

201 Park submitted a side elevation of the Approved Building that was 

prepared by MVMK Architects (“MVMK Elevation”).  (Da5).  Unlike the 

Sketch, the MVMK Elevation contained specific measurements drawn to scale 

which clearly showed the proposed building height as defined by to be 50’-6” 
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from the finished grade to the roof floor with the following exact dimensions: 

43’-6” Dimension from DFE to roof floor (which is the “Building 
Height” according to City of Hoboken Ordinance §196-6) 

7’-0” Dimension from the finished grade to DFE 

50’-6” Dimension from the finished grade to roof floor 

 

More importantly, the parapet height is shown on the MVMK Elevation 

to be an additional 3’-3” (which is not included in the calculation of “Building 

Height”) above the roof floor so that the top of the parapet would be 53’-9” 

above finished grade.  This foregoing is depicted on Da5. 

3. THE AMENDED RESOLUTION (Pa10). 

On August 15, 2023, the Board adopted its Amended Resolution which 

unanimously approved 201 Park’s Application to construct the five-story 

building (“Amended Resolution”). (Pa10).  In relevant part, the Amended 

Resolution clearly states the approval of the Application was expressly 

conditioned on the Approved Building being constructed to the specific Building 

Height of 43’6” above DFE.  While the zoning requirements limited the Building 

Height to 40’ above DFE, the Board granted 201 Park a specific variance to 

exceed the Building Height restriction in the R2 Zone and construct its building 

to a height of 43’-6” above DFE.  

“The proposed building will be constructed at 43’-6” above DFE in 
accordance with the MVMK architectural plan.” (Pa15).  

 

(See also Pa24, ¶38). 
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The Amended Resolution further stated that the building was to be 

constructed in accordance with the “approved plans”: 

26.  The proposed project shall be constructed in accordance with the 

approved plans. (Pa28) (emphasis supplied), 

(See also Pa13, ¶6, Pa24, ¶38 and Pa35, ¶46) 

Moreover and relevant to this appeal, the Amended Resolution 

specifically stated that the Board’s Commissioners did not rely on the Sketch 

nor gave it any weight in approving the Application.  The Amended Resolution 

specified that 201 Park was to construct the Approved Building according to the 

height shown on the MVMK architectural plans, not the Sketch. (Pa25).  See 

Amended Resolution Paragraph 46 which states in part: 

During deliberation, none of the Commissioners expressed reliance 

on the MVMK rendering, nor mentioned same or gave it any weight 

on the record and during deliberation.  Michael Evers took exception to 

the MVMK rendering during the hearings.  The architectural plan 

prepared by MVMK contained the height of the proposed building, 

in terms of number of stores and height and the Applicant is bound by 

same unless additional relief is requested by way of an amended 

application to the Board. (Pa25) (emphasis added). 

4. APPELLANT’S KNOWLEDGE OF THE HEIGHT APPROVED BY 

THE BOARD  

 The testimony, evidence, Board findings and conclusions were 

memorialized in the Amended Resolution.  In the Amended Resolution, the 

Board states that the Appellant attended the April 26, 2022, hearing on the 

Application (the “Board Hearing”).  During the Board Hearing, the Appellant 
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questioned 201 Park’s architect, Frank Minervini, AIA of MVMK Architecture, 

regarding the height of the building from the street to the parapet.  Mr. Minervini 

clearly answered the question by stating the height would be 50 feet above the 

finished grade to the roof plus the parapet which would be approximately 

another 45 inches.   

Mr. Evers questioned as to how high the building from the street to the 

parapet is visible from the street.  Mr. Minervini testified that the height 

is 50 feet to the roof and the parapet is approximately another 45 

inches … (Pa20) (emphasis added). 

 As memorialized in the Amended Resolution, the Board and the Appellant 

were well aware that the Application approved by the Board was to construct a 

building that had a height of approximately 53’-9” from the finished grade to 

the top of the parapet.  Yet, despite this knowledge, the Appellant filed this 

action and appeal claiming that the approximate +/- 51’ dimension on the Sketch 

was to the top of the parapet in contradiction to Mr. Minervini’s responses to his 

questions.  The Appellant then compounded this error by claiming that the +/-

51 reference on the Sketch was for the overall building height and superseded 

all other express provisions of the approval including the express condition that 

the Building Height was to be 43’-6” above DFE.  The Appellant also claims 

that the Sketch superseded the approved architectural plans which show the 

parapet extending 45 inches above the roof top height of 43’-6” above DFE.   

The Amended Resolution is clear and unambiguous: The site plan 
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approved by the Board was for a building to be constructed to a height of 43’-

6” above DFE in accordance with 201 Park’s approved architectural plans.  

Furthermore, there was to be a 45 inch parapet constructed above the roof top 

elevation.  The Amended Resolution also unequivocally stated that the Sketch 

on which the Appellant’s entire case is premised was irrelevant to the approval 

including the determination of the approved building height. (2T20:24 to 21:5, 

2T23:1-10, 2T23:20-21, 2T30:19-24, 2T32:13-18, and 2T33:14-16). 

C. THE TRIAL COURT’S MARCH 27, 2024 HEARING (2T). 

During the hearing conducted by the Trial Court on March 27, 2024, the 

Appellant refused to accept the Court’s factual finding that the Board did not 

rely on the Sketch to establish the building’s approved height.  Instead, the 

Appellant ignored the Court’s ruling and repeatedly argued that the building was 

not constructed to the proper height based solely on the Sketch.  The Appellant 

pointed to no other document or evidence to support his contention.  

Notwithstanding the Trial Court’s factual finding, the Appellant requested 

that the Sketch be moved into evidence.  201 Park objected to the admission of 

the Sketch into evidence on the grounds that the Sketch was not relevant because 

it was not considered by the Board.  The Trial Court sustained 201 Park’s 

objection and denied the admission of the Sketch into evidence. (2T20:24 to 

21:5, 2T23:1-10, 2T23:20-21, 2T30:19-24, 2T32:13-18, and 2T33:14-16). 
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Despite the Sketch having been excluded from evidence, the Appellant 

then attempted to move the Home Depot Ad into evidence.  The proffer for the 

Home Depot Ad was to show the cinder block dimensions depicted in the 

advertisement demonstrated that the constructed building height exceeded the 

+/- 51’ building height shown on the Sketch.  As the Sketch had already been 

ruled irrelevant and therefore inadmissible, the Trial Court held that the Home 

Depot Ad to prove the building was not built in accordance with the Sketch was 

likewise irrelevant and therefore inadmissible. (2T36:24 to 39:14).   

The Appellant’s burden was to prove that the actual building height 

exceeded the approved building height of 43’-6” above DFE as shown on the 

approved plans and not the Sketch. (2T39: 4-25).  The Trial Court gave the 

Appellant numerous opportunities to introduce relevant evidence to support his 

claim that the actual building height exceeded the building height shown on the 

approved plans. (2T40:12-16).  Instead of introducing evidence that the building 

exceeded the height shown on the approved plans, the Appellant repeatedly 

attempted to introduce the Sketch and Home Depot Ad to prove his claim.  Given 

the complete lack of relevant evidence introduced by the Appellant, the Trial 

Court appropriately dismissed the Complaint with prejudice as the Appellant 

failed to carry his burden of proof. (2T40:20 to 42:8). 
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LEGAL ARGUMENT 

POINT I 

STANDARD OF REVIEW 

It is well-established that “evidentiary decisions are reviewed under the 

abuse of discretion standard because, from its genesis, the decision to admit or 

exclude evidence is one firmly entrusted to the trial court’s discretion.”  

Rodriguez v. Wal-Mart Stores, Inc., 237 N.J. 36, 57 (2019) (quoting Estate of 

Hanges v. Metro. Prop. & Cas. Ins. Co., 202 N.J. 369 (2010)).  The Trial Court’s 

evidentiary rulings are entitled to deference absent the showing of an abuse of 

discretion. State v. Marrero, 148 N.J. 469, 484 (1997).  “On appellate review, a 

trial court’s evidentiary ruling must be upheld ‘unless it can be shown that the 

trial court palpably abused its discretion, that is, that its finding was so wide off 

the mark that a manifest denial of justice resulted.’” Belmont Condominium 

Association, Inc. v. Geibel, 432 N.J. Super. 52 (App. Div. 2013) (quoting Green 

v. N.J. Manufacturers Insurance Company, 160 N.J. 480 (1999)).  See also, 

Grewal v. Greda, 463 N.J. 489 (2020); DeVito v. Sheeran, 165 N.J. 167 (2000); 

State v. Morton, 155 N.J. 383 (1998).  

In this case, the Trial Court addressed the Appellant’s claims and found 

that the Board did not consider the Sketch and therefore was not relevant to the 

Board’s approval including the height to which 201 Park was to construct its 

building.  Therefore, the Sketch did not support the Appellant’s claim that the 
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Approved Building was not constructed in accordance with the Board’s 

approval.  The Trial Court’s rulings were reasonable and correct under the law .  

Accordingly, based on the law set forth, the Trial Court’s evidentiary rulings to 

exclude the Sketch, and the Home Depot Ad should be given deference and the 

dismissal of the Appellant’s actions upheld in this Appeal. 

POINT II 

THE TRIAL COURT PROPERLY RELIED UPON 

THE BOARD’S AMENDED RESOLUTION. 

A. THE BOARD’S AMENDED RESOLUTION PROVIDED FINDINGS OF FACT 

AND CONCLUSION.  

A zoning board’s resolution provides findings of fact and conclusion as to 

the board’s decision whether to grant a variance.  “It is the resolution, and not 

board members’ deliberations, that provides the statutorily required findings of 

fact and conclusions.” New York SMSA v. Bd of Adjustment of Tp. Of 

Weehawken, 370 N.J. Super. 319, 333-34 (App. Div. 2004).  Zoning boards are 

deemed “best equipped to determine the merits of variance applications.”  

Scully-Bozarth Post #1817 of Veterans of Foreign Wars of the U.S. v. Planning 

Bd. Of the City of Burlington, 362 N.J. Super. 296, 314 (App. Div. 2003). 

In his Opposition to Motion for Summary Disposition (“Opposition1”), 

 
1  201 Park filed a Motion for Summary Disposition in this Appeal (Appellate 

Motion M-007188-23).  Excerpts from Appellant’s Brief in Opposition to 
the Motion for Summary Disposition are included in 201 Park’s Appendix at 
Da6-Da14. 
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the Appellant agreed with 201 Park’s position that the Amended Resolution has 

the force of law.  The Appellant further argued that the Amended Resolution 

should be enforced. (Da7, Da11, Da14). 201 Park agrees.   

1. THE APPROVED BUILDING HEIGHT EXCLUDED THE 

PARAPET.  

When the Amended Resolution is taken as a whole, the only logical 

conclusion is that 201 Park’s site plan approval was based on the building be 

constructed to a height of 43’-6” above DFE as set forth in the approved 

architectural plans. (See Pa13, ¶6, Pa24, ¶38, Pa25, ¶46, and Pa28, ¶26).   

• The building height was to be built 43’-6” above DFE in accordance 
with the MVMK architectural plan; (Pa15) 

• The architectural plan prepared by MVMK contained the height of 

the proposed building; (Pa25), and 

• The proposed project shall be constructed in accordance with 

approved [MVMK] plans. (Pa28). 

Appellant in fact agreed that the approved building height would be 

measured from 43’-6” above DFE to the top of the flat roof.  (Da9).  Further, 

the Appellant agreed that DFE was approximately 7 feet above the finished 

grade.  (Da9-10).  Accordingly, Appellant therefore agrees that the building 

height from the finished grade to the top of the flat roof is a total of 50’-6”.   

This 50’-6” above finished grade dimension is consistent with the 

approved MVMK architectural plans which clearly showed this to be the 

finished grade to the top of the flat roof.  (Da5).  The approved MVMK 
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architectural plans also show a parapet which has a height of 3’-3” above the 

flat roof.  Under City of Hoboken Ordinances §196-6 and §196-23, the height 

of the parapet is not included in the calculation of Building Height.  (Da2-3). 

The parapet height extends above the Building Height as clearly shown on the 

approved MVMK architectural plans.  

Appellant contends that the dimension shown on the Sketch is the basis 

for this appeal, not the approved height.  (Da9). Appellant contends that the 

approximate +/- 51’ dimensions “represent the distance from the street grade to 

the top of the building’s façade and is only tangentially related to the approved 

building height.”  (Da9-10).  (emphasis supplied).  The Appellant’s admissions, 

however, undermine his own arguments.   

Appellant fails to recognize that the Sketch is not-to-scale and not 

intended to be used for construction purposes.  201 Park was required to build 

according to approved plans such as the detailed elevation architectural drawing 

which contained exact measurements.  The Sketch was only a schematic drawing 

to illustrate the building’s façade showing approximate dimensions that were 

not-to-scale.  Regardless, the approximate +/- 51’ dimension shown on the 

Sketch is actually close to the 50’-6” actual building height (within 00.08%) 

from the finished grade to the roof deck, excluding the parapet.   

As the City Ordinance does not include the parapet in the calculation of 
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building height, the Appellant is simply incorrect in his claim that the height on 

the Sketch is to the top of the building façade including the parapet.  His 

interpretation of the +/-51’ dimension is not supported by anything shown on 

the Sketch or the approved plans.  It is merely an unsupported and incorrect 

assertion made by the Appellant’s in an attempt to contrive a claim that simply 

does not exist.   

The Appellant’s intentional misinterpretation of the +/- 51’ to include the 

parapet was made clear by the Amended Resolution which memorialized the 

testimony during the Application Hearing.  In particular, the Amended 

Resolution recounts how the Appellant specifically asked 201 Park’s architect, 

Mr. Minervini, about the building’s height to the top of the parapet.  As 

documented in the Amended Resolution, Mr. Minervini expressly stated that 

“the height is 50 feet to the roof and the parapet is approximately another 45 

inches”.  (Pa20).  Appellant’s spurious contention that the +/- 51 feet includes 

the parapet is therefore disingenuous at best.     

2. THE BOARD DID NOT CONSIDER THE SKETCH.  

As found by the Trial Court, Paragraph 46 of the Amended Resolution 

unequivocally states that the Sketch was not relied upon or even considered by 

the Board. (Pa25).  Specifically, “none of the Commissioners expressed reliance 

on the MVMK rendering, nor mentioned same or gave it any weight on the 
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record and during deliberation.”  (Pa25).  The Sketch was therefore not part of 

the “approved plans”.  

In an attempt to nullify the importance of Paragraph 46, the Appellant 

attempts to mislead the Court by paraphrasing the language of the Amended 

Resolution to spuriously state that none of the Commissioners “said anything 

about [the Sketch] during their deliberations.”  (Da13).  Appellant’s paraphrase 

of the Amended Resolution contradicts the actual plain meaning of Paragraph 

46.  Simply stated, the Commissioners did not rely upon the Sketch nor gave it 

any weight when they were considering the variance for the Application.  Thus, 

the Sketch had no relevance to the Board’s decision or approval.   

The Appellant also completely ignored the clear mandate in Paragraph 26 

of the Amended Resolution which states that the proposed project shall be 

constructed in accordance with the approved plans. (Pa28).  It is important to 

note that the mandate in Paragraph 26 does not include the Sketch, only the 

approved plans.  Thus, the proposed project was not required to be constructed 

in accordance with the Sketch which was only a schematic not-to-scale drawing.  

The Amended Resolution further stated that the Building Height was to be 43’ 

6” on which there the parapet would be constructed.  This too was ignored by 

the Appellant. 

Instead of addressing the foregoing provisions in the Amended 
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Resolution, the Appellant relies entirely upon his self-serving interpretation of 

Paragraph 21 which is misplaced.  Amended Resolution Paragraph 21 is simply 

a finding of fact regarding the documents that 201 Park submitted to the Board 

as part of its application. (Pa11).  Nothing in Amended Resolution Paragraph 21 

either adopts the Sketch or makes it part of the final approval.  Instead, it merely 

recognizes that, as a fact, it was submitted to the Board. 

The Appellant’s argument takes Paragraph 21 out of context and omits the 

bold text highlighted below in the full text of Paragraph 21: 

That the site be developed with the proposed use and in accordance with 

the current plans and renderings as submitted to the Zoning Board of 

Adjustment except as modified by the Board as set forth herein. 

(emphasis supplied) (Pa28).  

Even if, arguendo, the Board did consider the Sketch, Paragraph 8 of the 

Amended Resolution states that the height of the building approved by the Board 

was 43’-6” above DFE as shown in the MVMK architectural plans.  Therefore, 

the specified height of 43’-6” would constitute the Board’s finding and approval 

as opposed to the approximate height referenced in the Sketch.   

If the Appellant had an issue with the approved height, he should have 

appealed the Amended Resolution within the statutory time limit.  He chose not 

to file any such appeal.  Absent filing such a timely appeal, the Appellant is now 

bound by the express terms of the Amended Resolution including the 

permissible building height of 43’-6” above DFE excluding the parapet.   

AMENDEDFILED, Clerk of the Appellate Division, October 22, 2024, A-002771-23, AMENDED



 

19 
 

Having actively participated in the April 26, 2022 hearing, the Appellant 

was fully aware that the approved building height was approximately 50’ above 

finished grade to the roof plus the 45” parapet.  Yet, the Appellant alleged in his 

Complaint and continues in this appeal that the Sketch showed a dimension of 

+/- 51’ above finished grade to the top of the parapet when he knew that the 

height to the top of the parapet was at least 53’-9”.   

A reading of the full Amended Resolution and transcripts of the 

proceedings below demonstrate that the Trial Court properly and reasonably 

held that the Sketch was not relied upon or considered by the Board, and 

therefore, the Sketch lacked any relevance to the issue of whether the 

constructed building exceeded the height approved by the Board.  Accordingly, 

the Trial Courts findings of fact and conclusions of law consistent with the 

foregoing were reasonable.  As such, those findings should be upheld in th is 

appeal. 

B. THE TRIAL COURT WAS BOUND TO GIVE SUBSTANTIAL DEFERENCE 

TO THE AMENDED RESOLUTION. 

The Trial Court below was required to give substantial deference to the 

Board’s decision as set forth in the Amended Resolution unless the Amended 

Resolution was found to be arbitrary, unreasonable or capricious. See Scully-

Bozarth Post #1817, 362 N.J. Super. at 314 wherein it was held that “Courts will 

interfere with such local decisions only if they are arbitrary, unreasonable or 
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capricious”. See also, Kramer v. Board of Adjustment, Sea Girt, 45 N.J. 268, 

296 (1965).  

In giving deference, the Court must presume the Amended Resolution to 

be valid, and it is the Appellant’s burden to prove otherwise. Scully-Bozarth 

Post #1817, 362 N.J. Super. at 314.  The Appellant never challenged the 

Amended Resolution.  In fact, the Appellant has embraced the Amended 

Resolution and relied upon it for its argument by persistently citing Paragraph 

21 in his argument before the Trial Court and in his Appellate Brief .  (Da7, 

Da11, Da14). 

The Trial Court had no choice but to give substantial deference to the 

Board’s finding of fact in the Amended Resolution.  In deferring to the Board, 

the Trial Court found that the Board did not base its findings, opinion or 

approval on the Sketch. 

THE COURT: I’m sustaining the objection.  It’s not relevant.  I need 
not waste any time about the rendering.  That’s not what [the Board] 

based their opinion on. (2T22: 18-21). 

The above statement by the Trial Court was a finding of fact .  By giving 

deference to the Board’s finding of fact, the Trial Court below made the finding 

of fact that the Board did not base their opinion on the Sketch. 

“Fundamentally, a reviewing court may not substitute its judgment for that 

of local officials.”  Scully-Bozarth Post #1817, 362 N.J. Super. at 314.  The Trial 
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Court could not, and appropriately did not, substitute its own judgment for that 

of the Board with regard to whether the Sketch should have been considered.  In 

doing so, the Trial Court reasonably held that the Sketch and thus, the Home 

Depot Ad lacked any relevance to the action and appropriately excluded same. 

C. THE TRIAL COURT’S FINDINGS OF FACT ARE BINDING ON APPEAL. 

A trial court’s findings of fact are considered binding on appeal unless 

they are wholly insupportable as to result in a denial of justice. Rova Farms 

Resort, Inc. v. Investors Ins. Co. of America, 65 N.J. 474, 483 (1974). See also, 

Greenfield v. Dusseault, 60 N.J. Super. 436, 444 (App. Div. 1960), aff’d o.b. 33 

N.J. 78 (1960).  “Findings by the trial judge are considered binding on appeal 

when supported by adequate, substantial and credible evidence.”  Rova Farms, 

65 N.J. at 483.  Factual findings are not reversed by the Appellate Court unless 

“they are so manifestly unsupported by or inconsistent with the competent, 

relevant and reasonably credible evidence as to offend the interest of justice .” 

Rova Farms, 65 N.J. at 483 (quoting Fagliarone v. Township of North Bergen, 

78 N.J. Super. 154, 155 (App. Div. 1963). 

The Trial Court’s finding of fact that the Sketch was not considered by 

the Board is wholly supported by adequate, substantial and credible evidence.  

The plain language of the Amended Resolution clearly states that the Sketch was 

not considered by the Board.  There was absolutely no evidence to the contrary 
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presented by the Appellant, and the Appellant never challenged the Amended 

Resolution.  Accordingly, the Trial Court’s findings of fact that the Sketch was 

not considered by the Board when approving 201 Park’s Application must be 

upheld on appeal. Id. 

POINT III 

THE TRIAL COURT PROPERLY EXCLUDED 

THE SKETCH AND HOME DEPOT 

ADVERTISEMENT AS IRRELEVANT. 

The Trial Court ruling that the Sketch was irrelevant and thus inadmissible 

as evidence was based on its finding of fact that the Sketch was not considered 

or relied upon by the Board in the approval of 201 Park’s Application. 

THE COURT: I’m sustaining the objection.  It’s not relevant.  I need 

not waste any time about the rendering.  That’s not what [the Board] 

based their opinion on. [emphasis supplied.] 2T22:18-21.  

N.J.R.E. 401 defines relevant evidence as “evidence having a tendency in 

reason to prove or disprove any fact of consequence to the determination of the 

action.”  Therefore, for evidence to be “relevant” under N.J.R.E. 401, there must 

be a logical connection between the proffered evidence and a fact in issue.  “In 

determining whether evidence is relevant, the inquiry should focus upon the 

logical connection between the proffered evidence and a fact in issue.” Correia 

v. Sherry, 335 N.J. Super. 60, 68 (App. Div. 2000) (quoting State v. Swint, 328 

N.J. Super. 236, 252 (App. Div. 2000)). See also, Kuzian v. Tomaszewski, 457 

N.J. 458 (Law Div. 2018).  Trial courts have broad discretion in determining 
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whether there is a logical connection between the proffered evidence and the 

fact in issue. Wymbs ex rel. Wymbs v. Township of Wayne, 163 N.J. 523, 537 

(2000).  Further, trial courts have broad discretion as to whether evidence which 

may be relevant should nonetheless excluded under N.J.R.E. 403. Wymbs, 163 

N.J. at 537. See also, Green, 160 N.J. at 492.  Herein, N.J.R.E. 403 cited by 

Appellant did not apply given the Trial Court’s exclusion of the evidence based 

on relevance. 

The key issue in the Appellant’s claim is whether the actual building 

height exceeds the approved building height of 43’-6” above DFE as shown on 

the plans approved by the Board.  The Appellant sought to introduce the Sketch 

as evidence of the building’s approved height despite it having no bearing or 

“relevance” to that issue.  Given the Sketch’s use of “+/-” for the height of each 

depicted building could mean that the differentials between the drawing and 

actual heights could be anything.  This is also why the Board must sign off on 

the signed and sealed scaled drawings, and not a “+/-” demonstrative exhibit, 

prior to the zoning officer’s issuance of a zoning permit.   Clearly, the Trial Court 

properly found that there was simply no basis on which the Sketch would tend 

to prove or disprove whether the height of the constructed building was 

compliant with the Board’s approval. 

Moreover, the Sketch clearly stated on the document that it was not-to-
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scale. (The “NTS” shown on the Sketch is a common architectural notation for 

“not-to-scale”.)  The Trial Court properly excluded the Sketch as evidence given 

the Sketch had no logical connection to the key issues of the approved height 

for the building and the actual height of the constructed building.  

The Appellant also attempted to introduce a Home Depot Ad into evidence 

which purportedly showed the dimensions of a cinder block.  The Appellant 

sought to use the size of a Home Depot cinder block, which may or may not 

have been used in the actual construction of 201 Park’s building, to prove the 

201 Park’s constructed parapet was taller than that shown on the irrelevant 

Sketch.  Moreover, the height of only the parapet fails to provide any evidence 

of the building height because the parapet is not included in the calculation of 

building heights in the City of Hoboken.  As the parapet is not included in the 

building height, the cinder block dimensions were irrelevant to the issue of the 

building height. 

The Trial Court properly ruled that the Home Depot Ad was therefore 

inadmissible on the grounds of relevancy.  As the Sketch was irrelevant, the 

Home Depot ad was also irrelevant as it was proffered to show the hypothetical, 

“+/-,” not-to-scale building height shown on the Sketch.  It was further ruled 

inadmissible because it was impossible for the Trial Court to ascertain the actual 

building height from the measurement of one cinder block. 
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THE COURT: I’m barring [the Home Depot Ad].  It certainly shows 

the dimension of one cinder block.  From the other photographs in this 

picture, disregarding [the Sketch], which I never moved into evidence, 

it is impossible to judge the height of the building from the 

measurement of one cinder block when there’s only six rows of cinder 
blocks above the fourth-floor windows, and that’s all the cinder blocks 

I see in any of the other photographs. 2T39:4-12. 

Neither the Sketch nor the Home Depot Ad addressed the key issue of the 

actual building height or the approved building height.  As such, the Trial Court 

properly ruled that both the Sketch and the Home Depot Ad were excluded from 

evidence. Verdicchio v. Ricca, 179 N.J. 1, 34 (2004).  

The Trial Court’s evidentiary rulings were reasonable  and well within the 

law.  This Court should note that after excluding the Sketch and Home Depot 

Ad, the Trial Court gave the Appellant numerous opportunities to introduce 

relevant evidence of the approved and actual building height.  The Appellant 

had the opportunity to introduce the approved elevation plan, he but chose not 

to do so.  Had he introduced the approved elevation plan, it would have shown 

that the building height dimension of 50’-6” above finished grade did not 

include the parapet.  That would have defeated his entire argument of the 

dimension on the Sketch being somehow relevant.   

Instead, the Appellant kept trying to prove his case based on the excluded 

Sketch.  There was clearly no abuse of discretion or denial of justice by the Trial 

Court’s factual findings and evidentiary ruling based thereon .   
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“The trial court is granted broad discretion in determining the relevance 

of evidence.” Verdicchio, 179 N.J. at 34 quoting Green, 160 N.J. at 492.  Absent 

abuse of discretion, the Trial Court’s evidentiary rulings are entitled to 

deference. Wymbs, 163 N.J. at 537.  Accordingly, the exclusion of the Sketch 

and Home Depot Ad into evidence should be upheld on appeal. Id. 

CONCLUSION 

For the foregoing reasons, the Trial Court did not abuse its discretion by 

excluding the Sketch and Home Depot Ad as evidence on the grounds that they 

lack relevance.  Accordingly, the Trial Court’s rulings and dismissal of the 

Complaint should be upheld.   

Respectfully submitted, 

Prime & Tuvel 

Attorneys for Respondent  

201 Park Avenue Corp. 

 

The Turteltaub Law Firm LLC 

Attorneys for Respondent  

201 Park Avenue Corp. 

 

/s/ Jason R. Tuvel   

JASON R. TUVEL, ESQ. 

 

/s/ James M. Turteltaub    

JAMES M. TURTELTAUB, ESQ. 

  

Dated: October 22, 2024. 
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… the Board hereby grants the requested relief from the Zone requirements 

associated with the Property, subject to the following conditions:” (26a) 
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That the site be developed with the proposed use and in accordance 

with the current plans and renderings as submitted to the Zoning Board 

of Adjustment except as modified by the Board as set forth herein. (28a)���
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In this case, the Trial Court addressed the Appellant’s claims and found 

that the Board did not consider the Sketch and therefore was not 

relevant to the Board’s approval including the height to which 201 Park 

was to construct its building.  Therefore, the Sketch did not support the 

Appellant’s claim that the Approved Building was not constructed in 

accordance with the Board’s approval (Turteltaub-Rb 12-13). 

Note: Appellant assumes “the Sketch” is the Diagrammatic Elevation 

rendering referred to in the Amended Resolution as a component of the 

architectural plans filed by 201 Park as part of its zoning application (4a).  

Perhaps calling the rendering  a “sketch” is merely another “Ozian”  tactic. 
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THE COURT: I’m sustaining the objection. It’s not relevant. I need not 

waste any time about the rendering. That’s not what [the Board] based 

their opinion on. (2T22: 18-21) 


�
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THE COURT: They didn’t rely upon that rendering, so now you prove to 

me –  

MR. EVERS: But the same -- 
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THE COURT: -- how the existing height of this building violated the 

resolution that was approved. (2T30: 19-24) 
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Amended Resolution Paragraph 21 is simply a finding of fact regarding 

the documents that 201 Park submitted to the Board as part of its 

application. (Pa11). Nothing in Amended Resolution Paragraph 21 either 
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adopts the Sketch or makes it part of the final approval.  (Turteltaub-

Rb18). 
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The key issue in the Appellant’s claim is whether the actual building 

height exceeds the approved building height of 43’-6” above DFE as 

shown on the plans approved by the Board. The Appellant sought to 
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introduce the Sketch as evidence of the building’s approved height 

despite it having no bearing or “relevance” to that issue. (Turteltaub-Rb 

23) 
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Revised plans, to the extent necessary, shall be submitted to the Board 

and the Board professionals for review and approval. (26a) 
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