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Holm-68: NJNG response to discovery request HOLM-NJNG-PNL-65,
identity of heaters from other vendors; objected to (SOICR p. 12) . . .. . H598a

Holm-69: NJNG response to discovery request HOLM-NJNG-PNL-66:
Denial of any considerable fear and risk associated with the
Project (SOICR p.I2). . H599a

Holm-70: NJNG response to discovery request HOLM-NJNG-PNL-67:
Denial that regulator station is perceived to be unsafe
(SOICR p.12) H600a

Holm-71 : NJNG response to discovery request HOLM-NJNG-PNL-68,
panel neither attended the public hearing nor read transcripts
(SOICRq.L}) ... H601a

Holm-72: NJNG response to discovery request HOLM-NJNG-PNL-69,
objected to providing data on efforts to inform or discuss with
Holmdel the Transmission Line installation (SOICRp. 12). . . . . . H602a

Holm-73: NJNG response to discovery request HOLM-NJNG-PNL-70,
objected to providing data on efforts to inform or discuss with
Holmdel the proposed Regulator Project before installation of
Transmission Line (SOICR p. 12) . H603a

HoLm-7 4: NJNG response to discovery request HOLM-NJNG-PNL-71,
provision of information on pre-Regulator Project with Holmdel
before Zoning Board application (SOICR p. 12) . . .

-x-

H604a
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Holm-75: NJNG response to discovery request HOLM-NJNG-PNL-72:
no reconsideration of the proposal since the issuance of the
EMP (SOICR p.12) H605a

Holm-76: NJNG response to discovery request HOLM-NJNG-PNL-73,
re provision of information to Holmdel officials on need for the
proposed station before Zoning Board application (SOICR p. 12) . .. . . H606a

HoIm-77: NJNG response to discovery request HOLM-NJNG-PNL-74,
re treatment of costs of project in any rate (SOICR p. 12) . . H607a

Holm-78: NJNG response to discovery request HOLM-NJNG-PNL-75,
when project costs would be added to rate base (SOICR p.12) . . . H608a

Holm-79: NJNG response to discovery request HOLM-NJNG-PNL-76:
objected to providing data on any recently completed regulator
station as to adding costs to the rate base (SOICR p. 12) H609a

Holm-80: NJNG response to discovery request HOLM-NJNG-PNL-77:
objected to providing estimated mcf the completed regulator station
would use annually (SOICR p. 12) . . H610a

Holm-81: NJNG response to discovery request HOLM-NJNG-PNL-79,
no use of electric heating technology on transmission or distribution
lines(SOICRp.l2). ... H611a

Holm-82: NJNG response to discovery request HOLM-NJNG-PNL-80,
re any other utility's use of electric heating technology on
transmission or distribution lines (SOICR p. 12) . . H6I2a

Holm-83: NJNG response to discovery request HOLM-NJNG-PNL-81,
NJNG did not consider use of electric heating technology in design
of regulator stations (SOICR p. 12) . . H613a

Holm-84: NJNG response to discovery request HOLM-NJNG-PNL-82,
NJNG is not familiar with electric heating technology offered by
wATTCo (SOICR p. 12) . . . H6l4a

Holm-85: NJNG response to discovery request HOLM-NJNG-PNL-83,
see Holm-34, NJNG not aware electric heating technology meets
required needs (SOICR p.12)

-xl-

. H615a
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Holm-86: NJNG response to discovery request HOLM-NJNG-PNL-84,
on how NJNG representatives learn about available products
(SOICR p.12) H6I6a

Holm-87: NJNG response to discovery request HOLM-NJNG-PNL-85,
NJNG did consider a catalytic converter for the project; partly
objected to request (SOICR p. I2). . H6I7a

Holm-88: NJNG response to discovery request HOLM-NJNG-PNL-86,
providing the ignition temperature for the CWT unit proposed and
for catalytic heaters discussed in testimony (SOICR p. 12) . H6I9a

Holm-89: NJNG response to discovery request HOLM-NJNG-PNL-87,
that proposed CWT heater uses technology that results in increased
thermal efficiency (SOICR p. 12)

Holm-90: NJNG response to discovery request HOLM-NJNG-PNL-88,
thal freezing at Temporary Regulator due to ambient air
temperature (SOICR p. 12)

Holm-91 : NJNG response to discovery request HOLM-NJNG-PNL-89,
of measures taken to avoid water vapor in transmitted gas
(SOICR p. 12)

H620a

H62Ia

Holm-92: NJNG response to discovery request HOLM-NJNG-PNL-90,
identifying the maker of the regulator to be installed (SOICR p. 12) . . . H623a

Holm-93: NJNG response to discovery request HOLM-NJNG-PNL-91
described NJNG's p
regulator stations (S

revious experience with catalytic heaters at
OICR p.t2)

H622a

. . H624a

Holm-94: NJNG response to discovery request HOLM-NJNG-PNL-92
with objection, why NJNG no longer uses catalytic heaters
(SOICR p.12) . H626a

Holm-95 NJNG response to discovery request HOLM-NJNG-PNL-93,
objected to providing data about regulator stations constructed
since 2000 (SOICR p.l2) . . . H627a

Holm-96: NJNG response to discovery request HOLM-NJNG-PNL-94,
objected to describing measures NJNG took to comply with 80%
reduction in greenhouse gas emissions by 2050 (SOICR p. 12) . . H628a

-x11-
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Holm-97: NJNG response to discovery request HOLM-NJNG-PNL-95,
objected to describing how NJNG will voluntarily reduce operational
emissions in NJ by 50% by 2030 (SOICR p. 12)

Holm-98: NJNG response to discovery request HOLM-NJNG-PNL-96,
objected to stating NJNG's planned reductions in gas sales or
throughput annually from 2020 through 2050 (SOICR p.12) .

H629a

H630a

Holm-99: NJNG response to discovery request HOLM-NJNG-PNL-97,
objected to stating NJNG's planned reductions in gas sales or
throughput annually from 2020 through 2050 for customers of the
Transmission Line (SOICR p.12) . . H631a

Holm- 100: NJNG response to discovery request HOLM-NJNG-PNL-98,
objected to stating NJNG's planned reductions in gas sales or
throughput annually from 2020 to 2050 for Holmdel (SOICR p. 1 2) . . . H632a

Holm- 101 : NJNG response to discovery request HOLM-NJNG-PNL-99,
objected to providing NJNG's plan for gas sales 2012 to 2030
(SOICR p. 12) H633a

Holm- 102: NJNG response to discovery request HOLM-NJNG-PNL- 100,
objected to providing NJNG's gas sales and throughput for Holmdel
customers(SOlCRp.I2) .... H634a

Holm- 103: NJNG response to discovery request HOLM-NJNG-PNL- 101,
objected to providing documents and other data on the requirement
for the 2012 Transmission Line (SOICR p. 12) . H635a

Holm-104: NJNG response to discovery request HOLM-NJNG-PNL-L02,
objected to providing the expected useful life of the Transmission
Line (SOICR p. 12) H636a

Holm- 105: NJNG response to discovery request HOLM-NJNG-PNL- 103
objected to providing the expected useful life of the Distribution
Line(SOICRp.I2) .... H631a

Holm-106: NJNG response to discovery request HOLM-NJNG-PNL-I04,
objected to stating the depreciation treatment of the Transmission
Line(SOICRp.I2) .... H638a

-x111-
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Holm- 107: NJNG response to discovery request HOLM-NJNG-PNL- 105,
objected to disavowing stranded cost recovery of the Transmission
Line (SOICR p. 12). . . . . . H639a

Holm-108: NJNG response to discovery request HOLM-NJNG-PNL-106
objected to disavowing stranded cost recovery of the Distribution
Line(SOICRp.l2) .... H640a

Holm-109: NJNG response to discovery request HOLM-NJNG-PNL-101,
objected to disavowing stranded cost recovery of the Regulator
Station (SOICR p.I2). . H64la

Holm-110: NJNG response to discovery request HOLM-NJNG-PNL-108,
objected to explaining why NJNG did not notify of need for regulator
station when NJNG applied to county for Transmission Line
approval (SOICR p.Iz) H642a

Holm- 1 1 1 : NJNG response to discovery request HOLM-NJNG-PNL- 109
objected to discussing using eminent domain to acquire Cornerstone
property and likely approval (SOICR p. 12) . . . H643a

Holm-112: NJNG response to discovery request HOLM-NJNG-PNL-110
objected to discussing using eminent domain to acquire Vonage
property and likely approval (SOICR p. 12) H644a

Holm- 1 13: NJNG response to discovery request HOLM-NJNG-PNL- 1 1 1

objected to discussing factors BPU might consider in denying
eminent domain for Vonage or Cornerstone (SOICR p. 12) H645a

Holm-114: NJNG response to discovery request HOLM-NJNG-PNL-Il2
objected to providing any document on consideration of using
eminent domain for this project (SOICR p. 12) . . . H646a

Holm- I 15: NJNG response to discovery request HOLM-NJNG-PNL-lI7
objected to stating if NJNG has used eminent domain since
2000 (SOICR p. L2) H647 a

Holm- I 16: NJNG response to discovery request HOLM-NJNG-PNL- 1 I 8
objected to providing copies of communications with owner of
Vonage property (SOICR p. 12) . .

-X1V-

H648a
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Holm-117: NJNG response to discovery request HOLM-NJNG-PNL-122
objected to explaining why NJNG does not use capacity restraints
to impact reliability (SOICR p. 12)

Holm- 1 I 8: NJNG response to discovery request HOLM-NJNG-PNL -123
objected to performing hydraulic analyses of distribution system as
if temporary regulator will not be replaced (SOICR p. 12) . H650a

Holm-119: NJNG response to discovery request HOLM-NJNG-PNL-124
objected to providing hydraulic analyses of the system done as part
of analysis and design of the Transmission Line (SOICR p. 12)

Holm-120: NJNG response to discovery request HOLM-NJNG-PNL-125
that there are no hydraulic analyses of the system done as part of the
analysis and design of the Regulator Station (SOICR p.12) H652a

. . . H649a

H651a

H653a

Holm-124: NJNG response to discovery request HOLM-NJNG-OTT-
I27 , that he did not consult any textbooks or literature to prepare
his testimony (SOICR p. 12) . H654a

Holm-125: NJNG response to discovery request HOLM-NJNG-OTT-
I28, that he did not review any BPU orders or reports to prepare
his testimony (SOICR p. 12) . H655a

Holm-126: NJNG response to discovery request HOLM-NJNG-OTT-
I29, that he is not an expert on regulator stations (SOICR p. I 2) . .. . . . H656a

Holm- 127: NJNG response to discovery request HOLM-NJNG-OTT-
135, describing "stigma" in real estate valuation (SOICR p.12) . . H65la

Holm- 123 : NJNG response to discovery request HOLM-NJNG-OTT-
126, objected to providing copies of reports and testimony in
other proceedings without a court order (SOICR p. 12)

Holm-128: NJNG response to discovery request HOLM-NJNTG-OTT-
136, that no facts or market evidence suggests the regulator can
be a source of stigma (SOICR p.12)

Holm-129: NJNG response to discovery request HOLM-NJNG-OTT-
137 , that no facts or market evidence suggests a regulator can
be a source of stigma (SOICR p.12)

H658a

-XV.

H659a
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Holm- 130: NJNG response to discovery request HOLM-NJNG-OTT-
138: objected that circumstances where off-site factors disclosed to
purchasers is legal in nature and outside Otteau's area of expertise
(SOICRp.12)... H660a

Holm- 13 1 : NJNG response to discovery request HOLM-NJNG-OTT-
139, listed regulator stations inspected and indicated none are a
source of stigma (SOICR p. 12) . . . . H66Ia

Holm- 132: NJNG response to discovery request HOLM-NJNG-OTT-
140, was objected and did not state whether the regulators
existence was a factor to be disclosed to buyers (SOICR p. 12)

Holm- 133: NJNG response to discovery request HOLM-NJNG-OTT-
141, was objected to and stated disclosure to buyers is a legal
question (SOICR p.12) H663a

Holm- 134: NJNG response to discovery request HOLM-NJNG-OTT-
742, described the basis for his matched pairs analysis, attaching
(SOICR p.t2) H664a

Attached chart of regulators not used in analysis H665a

Holm- 135: NJNG response to discovery request HOLM-NJNG-OTT-
I43, that Mr. Otteau selected the stations in the analysis
(SOICR p.12) H666a

Holm- 136: NJNG response to discovery request HOLM-NJNG-OTT-
144, that Mr. Otteau performed other analyses and provided List of
Outlier Sales Pairings (SOICR p. 12) H667 a

Holm-137: NJNG response to discovery request HOLM-NJNG-OTT-
146, that Mr. Otteau requested and obtained a list of all regulator
stations constructed for periods of time (SOICR p. 12) H668a

Holm- 138: NJNG response to discovery request HOLM-NJNG-OTT-
I47, objected to disclosing whether matched pairs analyses were
conducted for repeat sales (SOICR p. 12) . . . . H669a

H662a

Holm- 1 3 9: NJNG response to discovery request HOLM-NJNG-OTT-
148, objected to disclosing matched pairs analyses prepared for
court or regulatory proceedings (SOICR p. 12)

-XV1-

H670a
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Holm-140: NJNG response to discovery request HOLM-NJNG-OTT-
149, disputed that analyses of repeat sales require adjustment
(SOICR p. 12) H67ra

Holm- 141 : NJNG response to discovery request HOLM-NJNG-OTT-
150, objected to providing copies of reports or appraisals for
municipal clients (SOICR p. 12) . H672a

Holm- 142: NJNG response to discovery request HOLM-NJNG-OTT-
151, objected to providing copies of previous appraisals, etc.,
for NJNG (SOICR p. 12) H673a

Holm- 143: NJNG response to discovery request HOLM-NJNG-OTT-
l52,that Mr. Otteau prepared matched pairs analyses used in
other proceedings and refused to provide copies, data
(SOICR p.t2)

Holm- 144: NJNG response to discovery request HOLM-NJNG-OTT-
153, that Mr. Otteau has no opinion on the validity or reliability of
the study for INGAA (SOICR p. 12)

Holm- 145 NJNG response to discovery request HOLM-NJNG-OTT-
1 54, referred to response to Holm- 141 (SOICR p. 12)

Holm- 146: NJNG response to discovery request HOLM-NJNG-OTT-
155, referred to response to Holm-142 (SOICR p. 12)

Holm-147: NJNG response to discovery request HOLM-NJNG-OTT-
156, for copies of reports to NJNG and other N.J. utilities, referred
to response to Holm-I23, objected to (SOICR p.12)

Holm-148: Excerpts from The Appraisal of Real Estate,74'h ed.,
by the Appraisal Institute (SOICR p. 12)

Holm-149: NJNG response to discovery request HOLM-NJNG-NCF-
I5J , that Ms. Cofone is qualified as an expert and referred to
her rebuttal testimony and CV attached to that (SOICR p. 12) . .

Holm-150: NJNG response to discovery request HOLM-NJNG-NCF-
160, identified documents and materials reviewed for her testimony
to the Zoning Board, attaching (SOICR p. 12)

H67 4a

. H67 5a

H678a

H619a

. H684a

H67 6a

H61l a

-xvl1-

H685a
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Attachment A: Copy of In re Jerse)¡ Central Power & Light Company,
Appellate Division decided February 1.0,20II,201lWL 446046 . . H687a

Holm- 15 I : NJNG response to discovery request HOLM-NJNG-NCF-
1.64, objects to and states she has not testified previously in
support of zoning application for natural gas facility (SOICR p. 12) . . . H693a

Holm- 1 5 2: NJNG response to discovery request HOLM-NJNG-NCF-
166: Ms. Cofone would submit a report to a zoning matter if required
by municipality and Holmdel did not require such (SOICR p. 12) H694a

Holm-153:NJNG response to discov
168, stating Mr. Potenta is an expert
his rebuttal testimony (SOICR p. 12)

ery request HOLM-NJNG-POT-
and his cv is attached to

Holm- 154: NJNG response to discovery request HOLM-NJNG-POT-
169, listed his cv education and background (SOICR p. 12) . . . . . H696a

Holm- 155: NJNG response to discovery request HOLM-NJNG-POT-
170, listed the materials supplied to and reviewed for his
testimony (SOICR p.f2) . H697 a

Holm- 156: NJNG response to discovery request HOLM-NJNG-POT-
ITl,that Mr. Potenta reviewed no BPU reports or orders
(SOICR p.12) H698a

Holm- 157: NJNG response to discovery request HOLM-NJNG-POT-
lT2,referred to the response to Holm-155 about materials
reviewed before his testimony to theZoning Board (SOICR p.12) . . . . H699a

Holm- I 5 8: NJNG response to discovery request HOLM-NJNG-POT-
173, that no person assisted his preparation of his testimony
(SOICR p.t2) . H700a

Holm- 159: NJNG response to discovery request HOLM-NJNG-POT-
174, that he is an expert on the air and noise emissions of the
proposed regulator station (SOICR p.12)

Holm- 160: NJNG response to discovery request HOLM-NJNG-POT-
175, referred to the responses to HOLM-NJNG-POT-168 and 169

fHolm-153 and Holm-154] on his testimony in other court and
regulatory proceedings (SOICR p. 12)

H695a

Hl0Ia

-xvll1-

H702a
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Holm- 161 : NJNG response to discovery request HOLM-NJNG-POT-
176, stated that all printed matter consulted were in the Air and
Noise Report attached to his testimony (see attachments EJP-2
and EJP-3) (SOICR p. 12)

Holm- 162: NJNG response to discovery request HOLM-NJNG-POT-
I77 , referred to the response HOLM-NJNG-POT- 175 fHolm- 153 and
Holm- 154] on his address to environmental impact reports for a
natural gas facility (SOICR p. l2). . .

Holm- 163: NJNG response to discovery request HOLM-NJNG-POT-
178, objected to identifying, etc., court or regulatory proceedings
in which he submitted an environmental impact report
(SOICR p.12)

Holm-164: NJNG response to discovery request HOLM-NJNG-POT-119,
objected to disclosing whether any of his environmental impact
reports were adverse to a proposed or existing public utility facility
(SOICR p. 12)

Holm-165: NJNG response to discovery request HOLM-NJNG-POT-
180, objected to indicating how testimony before the Zoning Board
may differ from that supplied to the OAL (SOICR p.12)

Holm- 166: NJNG response to discovery request HOLM-NJNG-CH-
181, that Mr. Chilton seeks qualification as a expert on N.J.
energy and utility regulation and policy; see response to
HOLM-NJNG-CH-186 for his cv and to his testimony (SOICR p. 12)

Holm- 1 67: NJNG response to discovery request HOLM-NJNG-CH-
182, to see response to Holm- 166 if he contents to be expert at
interpreting the New Jersey EMP (SOICR p. 12)

Holm-168: NJNG response to discovery request HOLM-NJNG-CH-
183, that his expertise on the proposed regulator station is in
his testimony and referred to his experience at the BPU
(SOICR p. 12)

Holm- 169: NJNG response to discovery request HOLM-NJNG-CH-
184, states he is not an environmental expert, but has expertise
in N.J. energy utility regulation and policy and rebuts contention
that Executive Order 100 prohibits approval of the proposed
regulator station (SOICR p. 12)

H703a

Hl04a

H705a

H706a

H701a

H708a

H7 09a

Hl lDa

-X1X-
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Holm-170: NJNG response to discovery request HOLM-NJNG-CH-
185, that Mr. Chilton is solely responsible for his testimony, but
did consult with Gabel and Gabel-Frank (SOICR p. 12) H7IZa

Holm- 171 : NJNG response to discovery request HOLM-NJNG-CH-
186, attached his cv as Attachment A (SOICR p. 12) H7I3a

Attachment A: Robert S. Chilton background statement Hl l4a

Holm-172: NJNG response to discovery request HOLM-NJNG-CH-
187, listed the materials used in preparing his testimony
(SOICR p.12) . H7l6a

Holm- 173: NJNG response to discovery request HOLM-NJNG-CH-
188, states there are no workpapers (SOICR p. 1 2). . . H7l7 a

Holm-174: NJNG response to discovery request HOLM-NJNG-CH-
189, states that only the 2019 EMP and prior energy master
plans and the materials listed in Holm-IJ2were consulted
from BPU reports and orders (SOICR p. 12)

Holm-175: NJNG response to discovery request HOLM-NJNG-CH-
190, states that items listed in the rebuttal testimony are either
public or in Holmdel counsel's possession and see Holm-ll2
(SOICR p. I2). . H7l9a

Holm- 176: NJNG response to discovery request HOLM-NJNG-CH-
191, declines to specify pages in reference in the Energy Master
Plan (SOICR p.12) . H720a

Holm- 177: NJNG response to discovery request HOLM-NJNG-CH-
I92, objects and states Mr. Chilton had no involvement in the
development of the EMP (SOICR p. 12) . . H721a

Holm-178: NJNG response to discovery request HOLM-NJNG-CH-
193, objects to identifying testimony or comments made which were
adverse to a natural gas company (SOICR p.12). . . Hl22a

Holm- 1784: NJNG response to discovery request HOLM-NJNG-CH-
193, was revised to include his objection and also to attach

H718a

previous testimony (SOICR p. 12)

-XX-

. . H123a
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Attachment A: Testimony of Robert Chilton on behalf of the IEPNJ
in the PSE&G 2009 Rate Case, with cv as of 2009 H724a

Township of Holmdel, Appellant's Appendix Vol. 6
Pages }llSIa through H907a

Holm- 179: NJNG response to discovery request HOLM-NJNG-CH-
194, objects to identifying if he took a position in support of a
municipality and adverse to a utility (SOICR p. 12) H7 5Ia

Holm- 179A,: NJNG response to discovery request HOLM-NJNG-CH-
194, was revised to state he does not recall testimony adverse to a
utility and favoring the municipality among consultations
(SOICR p. 12) . . H7 52a

Holm- 180: NJNG response to discovery request HOLM-NJNG-CH-
195, objects to providing the nature of the involvement of Gabel
Associates in the EMP (SOICR p. 12)

Holm- 1 81 : NJNG response to discovery request HOLM-NJNG-CH-
196, objects to identifying where Gabel Associates took a
position adverse to a utility (SOICR p. 12)

Holm- 182: NJNG response to discovery request HOLM-NJNG-CH-
197, objects to identifying proceedings in which Gabel
Associates took a position in support of a municipality
(SOICR p.12) .

Holm- 183: NJNG response to discovery request HOLM-NJNG-CH-
198, objects to providing details on where the EMP Plan contemplates
a"gradual reduction" in natural gas consumption, adding at
pages I4-I7 the EMP anticipates a slower reduction in the early
years and larger reductions in later years (SOICR p. 12)

Holm- 1 84: NJNG response to discovery request HOLM-NJNG-CH-
199, objects as beyond the scope of this proceeding whether Mr.
Chilton thinks the objective of achieving a7 5o/o reduction in
natural gas consumption by 2050 is achievable (SOICR p. 12) . .

Holm-185: NJNG response to discovery request HOLM-NJNG-CH-
200, objects as beyond the scope of this proceeding to answering
if he thinks NJNG can achieve a75o/o reduction by 2050

. H7 56a

. H757a

H753a

H7 54a

H7 55a

(SOICR p. 12)

.XXl-

H758a
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Holm- 186: NJNG response to discovery request HOLM-NJNG-CH-
201, objects as beyond the scope of this proceeding to answering
if he thinks New Jersey can achieve some reduction for 2020,
202r (SOICR p. 12) . H7 59a

Holm- 187: NJNG response to discovery request HOLM-NJNG-CH-
202, objects as beyond scope of this proceeding to answer if he thinks
NJNG can achieve some reduction for 2020, 2021 (SOICR p. 12) H7 60a

Holm- 1 8 8: NJNG response to discovery request HOLM-NJNG-CH-
203, objects as beyond the scope of this proceeding to Mr. Chilton's
providing his best estimation of how NJNG can comply with the
EMP's objective of a 75% reduction in natural gas consumption
by 2050 (SOICR p. 12)

Holm- 189: NJNG response to discovery request HOLM-NJNG-CH-
204, objects as beyond the scope of this proceeding to providing Mr
Chilton's definition of stranded cost and providing the BPU's
definition and how BPU allowed utilities to recover stranded
costs in rates (SOICR p.12)

Holm- 190: NJNG response to discovery request HOLM-NJNG-CH-
205, objects to asking Mr. Chilton to state categorically that the
regulator station will never be a candidate for stranded cost
recovery (SOICR p.12)

Holm- 191 : NJNG response to discovery request HOLM-NJNG-CH-
206, objects as it calls for a legal conclusion, whether NJNG has any
discretion to ignore the goals and mandates of the EMP
(SOICR p.12)

Holm- 192: NJNG response to discovery request HOLM-NJNG-CH-
209 , refers to Holm -19I , as to whether NJNG has any discretion to
ignore the EMP's objective of achieving a75Yo reduction in
natural gas consumption by 2050 (SOICR p. 12)

Holm- 193: NJNG response to discovery request HOLM-NJNG-CH-
208, refers to Holm-19I, as to whether Mr. Chilton has a opinion
as to whether NJNG has any discretion to ignore the EMP's objective
of achieving a 15% reduction in natural gas consumption by 2050

Hl6Ia

H7 62a

H7 63a

. H164a

. H7 65a

(SOICRp.12)...

-xxll-
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Holm- 194: NJNG response to discovery request HOLM-NJNG-CH-
209, refers to Holm- I 91 , as to whether Mr. Chilton has a opinion
as to whether the EMP applies to this proceeding (SOICR p. 12) . . .

Holm- 195: NJNG response to discovery request HOLM-NJNG-CH-
210, strenuously objects, as beyond the scope of this proceeding,
calling for a legal conclusion, etc, if Mr. Chilton can provide any
example where a public utility was permitted to ignore or disregard
the policies and mandates of a previous energy master plan
(SOICR p.12)

P-1: Kraig Sanders, Direct Testimony (960 Holmdel Road)
(SOICR p. 10)

P-2:Marc Panaccione, Direct Testimony (960 Holmdel Road)
(SOICR p. 10)

. H767a

H7 68a

The New Jersey Natural Gas Company's ("NJNG") Exhibits filed in OAL
Dockets PUC 01160-17 and PUC 17810-18 beginning October 19,2020, as
listed in the Appendix to the Decision and Order issued by Hon. Elia A.
Pelios, A.L.J., May 18,2022 (SOICR #93):

The following NJNG Exhibits have been omitted from this Appendix
as they were not considered in the Initial Decision of the Hon. Elia A.
Pelios, A.L.J., nor by the BPU in its Decision and Order which is the
subject of this appeal:
P-1o Kraig Sanders, Direct Testimony (910 Holmdel Road)
P-2o Marc Panaccione, Direct Testimony (970 Holmdel Road)
P-5o Transcript of Holmdel Zoning Board of Adjustment, final vote
(Decemb er 7 , 2016) (excerpted pages) (97 0 Holmdel Road)

. H7 69a

. H779a

P-3: Map of Holmdel identifying location of transmission line
as well as Zoning and environmental restrictions (960 Holmdel
Road) (SOICR p. 10) . H794a

P-3o: Map of Holmdel identifying location of transmission line as
well as Zoning and environmental restrictions (970 Holmdel Road)
(SOICRp. 10).. H795a

P-4: Overall Plan and Site Plan and Grading Plan (960 Holmdel Road)
(SOICRp. 10) ... H796a

P-4o: Facility Site Plan (970 Holmdel Road) (SOICR p. 10) H798a

-xx1l1-
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P-5: Site Plan with Landscaping (960 Holmdel Road) (SOICR p. 10) . . H799a

P-6: Transcript of HolmdelZoningBoard of Adjustment, final vote
(October 25,2018) (excerpted pages) (960 Holmdel Road)
(SOICR p. l0) has not been included in the Appendix; the transcript
has been filed separately

P-7: Cover letter of public hearing exhibit (including proof of
publications, and mailing of notice to municipal and county
clerks/executives) (SOICR p. 10) . H800a

Published Notice to the Residents of Holmdel H801a

Dembia Affidavit of Notice H802a

Asbury Park Press Proof of Insertion 1/1 7 12020 H803a

Notice print out January I7,2020, Asbury Park Press

Morristown Daily Record Proof of Insertion Jan. 28,2020 . . .

Attachment SPW-3, photograph .

Attachment SPW-4, six views:

Viewpoint 01 - Holmdel Road South, Looking Southwest,
Existing View

. H804a

. H805a

Notice print out January 17,2020, Daily Record . H806a

P-8: Company Panel (Sanders, Panaccione, and V/yckoff), Rebuttal
Testimony(SOlCRp. 10) .... H807a

Attachment SPW- 1, photograph H842a

Attachment SPW-2, proposed plantings buffer H843a

Viewpoint 01 - Holmdel Road South, Looking Southw
Proposed View (vegetation depicts as planted heights)

est -

....H844a

. H846a

H847 a

Viewpoint 01 - Holmdel Road South, Looking Southwest -Proposed
View (vegetation depicts two years after planted heights) . . . . H848a

-XXlV-
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Viewpoint 02 - Holmdel Road North, Looking Southwest -
Existing View . . H849a

Viewpoint 02 - Holmdel Road North, Looking Southwest -
(vegetation depicts as planted heights). . . . . H850a

Viewpoint 02 - Holmdel Road North, Looking Southwest - (vegetation
depicts two years after planted heights)

Attachment SPW-5, NJNG response to RC discovery request RCR-
ENG-12: projected installed cost of the proposed regulator station . H852a

Attachment SPW-6, Holmdel response by Mosley to NJNG-HOLM-
BLM-23: responsibilities a company has to the community . . H853a

P-9: Christine Nazarro-Cofone, City Planning Rebuttal Testimony
(SOICR p. 10)

Attachment CC-l, Cofone cv. . .

Attachme nI CC -2, Ho lmdel Development Regulations,
excerpts

Attachment CC-3, Draft Holmdel Master Plan Reexamination, June
2010,excerpts....

Attachment CC-4, Holmdel Zoning Board Resolution SP 96-12
re NYSMSA Communications Tower, adopted July 9, 1997 . . . .

Township of Holmdel, Appellant's Appendix Vol. 7
Pages H908a through H1058a

Attachment CC-5, Holmdel Zoning Board Resolution granting
Metro PCS New York LLC variance, July 1 0, 2009

H851a

H854a

H863a

H865a

H878a

H895a

H908a

P-10: Robert S. Chilton, EMP Rebuttal Testimony (SOICR p. 10) H920a

P-11: Edward J. Potenta, Air Quality and Noise Impact Rebuttal
Testimony (SOICR p. 10). . H94la

Attachment EJP- 1, Potenta cv . .

-XXV-

H957 a

FILED, Clerk of the Appellate Division, June 14, 2023, A-001582-22



Attachment EJP-2, Potenta Noise Impact Assessment dated
May10,2018....... H962a

Attachment EJP-3, Potenta Air Quality Study dated May 10, 2018,
with attachments H 1 007a

Attachment EJP-4, Executive Order No. 100 issued by
Gov. Murphy January 27 ,2020 Hl025a

Attachment EJP-5, Reducing CO, Emissions, issued by NJDEP
February 25, 2020, cover plus one page, excerpt Hl032a

P-114: Errata to Rebuttal Testimony of Potenta (SOICR p. 11). . . . . . HI034a

P-12: Jeffrey Otteau, Real Estate Valuation Rebuttal Testimony
(SOICR p. 11) H1035a

Attachment: Otteau Curriculum Vitae HI046a

Attachment JO 1 : Otteau Market Study Report submitted to NJNG
September 12,2018, is included in this Appendix at pages
Ha3l5 tot Ha401 .

Attachment JO2: Otteau letter to NJNG October 17 ,2018
submitting analytics for paired sales analysis requested by ZB . . . Hl048a

P- 13: Cover letter enclosing Holmdel responses to NJNG data requests
NJNG-HOLM-BLM-1 to -30 (see also S-16) (SOICRp. 11) is part of Staff
Exhibit 16 and is included in this Appendix atHaI709 toHa1729.

P-14 to -25: Holmdel response to discovery request NJNG-HOLM-BLM-2 to
5, 9 to 13, 1 5, 17, and20 dated March 31,2020 (see also S-16) (SOICR p.
1 1) is Staff Exhibit S-16 and included in this Appendix at Ha1709 to HaI729.

P- 15: Holmdel response to discovery request NJNG-HOLM-BLM-3
(SOICR p. 11) is included in this Appendix atHal712.

P-26: Cover letter and Holmdel responses to NJNG discovery
requests NJNG-HOLM-DM-1 to 29 (SOICR p. 11) is included in this
Appendix at Staff Exhibit S-17 at Hal730 toHal743.

.XXVI-
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P-28: Cover letter and Holmdel responses to NJNG discovery requests
NJNG-HOLM-PS-1 to 13 (see also S-l7XSOICR p. 1l) are in this Appendix
as Staff Exhibit S-18 and included at pages Hal744 to Hal753.

Township of Holmdel, Appellant's Appendix Vol. 8

Pages H1059a through HI209a

P-29: Cover letter and Holmdel supplemental responses to NJNG
discovery requests NJNG-HOLM-PS-11 to 13 (SOICR p. 11) H1059a

P-30: Excerpted pages from the Recreation Needs Assessment
by T&M Associates, March 13,2018 (SOICR p. 11) H1066a

Attachment: Final Report, "Holmdel Township Parks and
Recreation Needs Assessmeît," by ETC Institute, dated
March 13,2018, excerpt. . . . .. H1080a

The New Jersey Division of Rate Counsel's ("RC") Exhibits filed in OAL
Dockets PUC 01160-17 and PUC 17810-18 beginning October 19,2020, as
listed in the Appendix to the Decision and Order issued by Hon. Elia A.
Pelios, A.L.J., May 18,2022 (SOICR #93):

RC-1: Cover letter dated March 9,2017 and NJNG responses to
discovery requests RCR-ENG-I, -2, -5 to -9 (BPU Docket. No.
GO17010023) (SOICR p.12) (Staff also listed these as S-1):. . . H1086a

NJNG response to RCR-ENG- 1 H1089a

NJNG response to RCR-ENG-2 . . . . . .. H1090a

NJNG response to RCR-ENG-5 H1091a

NJNG response to RCR-ENG-6 HI092a

NJNG response to RCR-ENG-7 H1093a

NJNG response to RCR-ENG-8 . H I 094a

Attachment: "Pipeline Impact to Property Value and
Property Insurability," by The INGAA Foundation,2016

-XXVI1.

H1097 a
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Township of Holmdel, Appellant's Appendix Vol. 9
Pages HlzIOa through H1347a

Attachment to RCR-ENG-8: "Pipeline Impact to Property Value
and Property Insurability," by The INGAA Foundation,2016,
pages Hal210 to HaIZ4l

NJNGresponsetoRCR-ENG-9 .... H1242a

NJNG Cover letter dated March 24,2017, enclosing the

RC-2: NJNG Cover letter dated March 16,2077 and NJNG responses to
discovery requests RCR-ENG-3, -4, and -10 (BPU Docket. No.
GO 1 1010023) (SOICR p. 13) (Staff also listed these as S-2): . . . H 1249a

NJNcresponsetoRCR-ENG-3 .... H1253a

NJNG response to RCR-ENG-4 . Hl254a

NJNG response to RCR-ENG- 10 HI255a

RC-3: Cover letter dated April 12,2017 and NJNG responses to
discovery requests RCR-ENG-1 I to -I4 (BPU Docket. No.
GO17010023) (SOICR p. 13) (Staff also listed these as S-3): . . . HI256a

NJNG response to RCR-ENG- 1 I . HI260a

Attachment: Depiction of proposed plantings . HI262a

Attachment: Sketch showing planting plan . . . H1263a

Exhibit A-7: Cross section display Hl264a

Exhibit A-8: Cross Section Display with fence . Hr265a

attachment to NJNG response to RCR-ENG-5

Attachment: NJNG response to RCR-ENG-5

Attachment: Map showing locations of pipelines

Exhibit A-9: North Approach Exhibit

Exhibit A-10: South Approach Exhibit

HI243a

H1247 a

Hl248a

HI266a

H1267 a

-xxv111-
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Letter to NJNG from Crest Engineering April 14,2016,
enclosing plans

Cover Sheet of Plans

Existing Conditions Plan

Site & Grading Plan

Overall Plan, Access Easement Plan

Landscaping Plan

Landscaping Plan Profile & Details

NJNG response to RCR-ENG-12

Letter by Crest Engineering March 30, 2017, to NJNG
discussing guardrails . .

NJNG response to RCR-ENG- 13

NJNG response to RCR-ENG- 14

RC-4: Cover letter dated April 21,2017 and NJNG responses to
discovery requests RCR-ENG- 15 to - 17 (BPU Docket. No. GO 170100
(SOICR p. 13) (Staff also listed these as S-4):

NJNG response to RCR-ENG- 15

NJNG response to RCR-ENG- 16 . . .

NJNG response to RCR-ENG-I7 . . .

RC-5: Cover letter dated May L8,2017 and NJNG responses to
discovery requests RCR-ENG-18 and -19 (BPU Docket. No.
GO17010023) (SOICR p. 13) (Staff also listed these as S-5): . .

NJNG response to RCR-ENG- 1 8

Landscaping Plan Details. . . HI274a

HI268a

Hl269a

Hl270a

HI2l la

Hl272a

Hl213a

HI27 5a

HI27 6a

HI278a

HI279a

HI280a

23)
H1281a

H1285a

HI286a

HI281a

H1288a

. . H1292a

NJNG response to RCR-ENG- l9

-XXIX.

. . H1293a
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RC-6: Cover letters and NJNG responses to discovery requests
RCR-ENG- 1 to - 14 (BPU Docket. No. GO 1 8 1 1 1257) (SOICR p. 13)
(Staff also listed these as 5-6):

NJNG response to RCR-ENG- 1 (2018)

Attachments: Site Plan, Cover Sheet

Existing Conditions Plan

Site Plan & Grading Plan.

Landscaping Plan

Landscaping Plan Details.

Details

NJNG response to RCR-ENG-2 (2018)

NJNG response to RCR-ENG-3 (2018)

Attachment: NJNG response to RCR-ENG- 18 in BPU
Docket No. GO 17010023

NJNG response to RCR-ENG-4 (2018)

NJNG response to RCR-ENG-5 (2018)

NJNG response to RCR-ENG-6 (201 8)

NJNG response to RCR-ENG-7 (201 8)

Letter from Holmdel's Coscia requesting NJNG's
professionals reports March 26,2018. . .

Holmdel's Engineering Report by Ploussas dated
March26,2018...

Letter from Holmdel's Coscia forwarding Ploussas'
Correction to his report March 28,2018 . .

Hl294a

H1297 a

Hl298a

.... H1299a

OverallPlan. ... H1300a

H1301a

HI302a

H1303a

H1304a

Hl305a

H1306a

H1301a

Hl308a

Hl309a

Hl3l0a

H13l2a

H13l4a

Hl3 15a

-XXX.

Hl322a
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Holmdel's Engineering Report correction by Ploussas dated March
28,2018..

Letter from Holmdel's Coscia forwarding Ploussas'
preliminary letter on environmental impacts dated
April 9,2018 . .

A-2, estimated air pollutant emission rates of the heater
combustion units

Energy Use and Emissions Comparisons

Ambient Air Concentration Estimates of Criteria Air
Pollutants using the NJDEP Risk Screening

Ambient Air concentrations at Receptor Based on the
NJDEp Risk Screening Worksheet .

Estimated Worst-Case Ambient Air Concentrations of
Air Pollutants Emitted from the Natural Gas Heater at
varying distances

References

Holmdel Environmental Commission June I 1, 2018
Memorandum of Category One Waters and possible
effect on them, with enclosures. . . .

Hl323a

. Hl325a

Email from NJNG May 10,2018 to Holmdel's Coscia
of submission of the Potential Air Quality Study and
attachments May 10, 2018 H1327 a

Potenta May I0, 201 8 Air Quality Study with
Attachments.. .. H1328a

Crest Area Topography Map HI336a

A-1, Estimated Air Pollutant Emission Rates of Natural
Gas Combustion Units . H1337 a

.. H1338a

. . H1342a

. . . H1345a

HI339a

Hl340a

HI34la

Hl346a

-XXXI-
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Township of Holmdel, Appellant's Appendix Vol. 10
Pages H1348a through H1498a

NJDEP Regulations, N.J.A .C. 7 :8, Stormwater
Management .

NJDEP' s November 20 12 "Evaluation of NJDEP' s
Category One Antidegradation Designation Process .

NJNG's Potenta August 30,2018 letter comments on
the Environmental Commission comment letter of
August 9, 201 8 . .

Email from Holmdel's Coscia to NJNG September 10,
2018, enclosing the Surface Water Quality Review . .

Surface Water Quality Review by Holmdel's Ploussas
September 10,2018

Email from Holmdel's Coscia to NJNG September 1 1,

2018 enclosing Environmental Commission Memo

H1348a

Hl387a

NJDEP Regulations, N.J.A.C. J;98, Surface Water
Quality Standards Hl430a

Township of Holmdel, Appellant's Appendix Vol. 11

Pages Hl499a through HI642a

NJDEP Regulations, N.J.A.C. 7:98, Surface Water Quality
Standards, continued, Hl499a to H1543a.

Email from Holmdel's Coscia August 9,2018 enclosing. . HI544a

Letter by Holmdel's Environmental Commission August 9, 2018,
opining emission from the proposed
regulator would cause degradation to Category 1

waters and that NJDEP requires a permit HI545a

Email from NJNG's Skidmore to Holmdel's Coscia
August 30,2018 submitting Potenta's response to the
Environmental Commission comments HI546a

.... Hl547a

H1553a

H1554a

-XXXI1-
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Holmdel Environmental Commission's Memorandum
September 1 1, 2018 commenting on investigation of
VOC and carbon dioxide emissions from the regulator

NJNG's Potenta resubmitted August 30, 2018 comments
on the Environmental Commissions August 9,2018, with
a new set of attachments. .

COr-driven experimental acidification effects.... . . ,

Email from NJNG's Skidmore to Holmdel's Coscia
September 25, 201 8 enclosing Potenta's September
25,2018 response to the Environmental
Commission.

Potenta's September 25,2018 letter for NJNG replying
to Environmental Commission's letter regarding
impact on water quality due to emissions . . .

Email from Holmdel's Coscia to NJNG's Skidmore enclosing
Engineering Review 2A

Holmdel's Ploussas October 9, 201 8 Engineering
Review 2A following up on the September 6 Review
and urging NJNG to review other types of heaters

Attachment: EPA's Health and Environmental Effects
of Hazardous Air Pollutants

Attachment: EPA's 
.What 

areHazardous Air
Pollutants. . . .

NJNG's Skidmore email October 19,2018 to Holmdel's
Coscia forwarding Potenta's October 18, 2018 reply to
Holmdel's Ploussas

NJNG's Potenta October 18,2018 response to the Ploussas
October 9, 2018 report that VOC pollutants
would be emitted only hypothetically

NJNG response to RCR-ENG-8 (2018)

H1559a

H1561a

Hl563a

HI57 4a

Hl5l5a

Hl579a

H1580a

Hl582a

Hl583a

. Hl584a

-xxxl11-
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Attachment: Email from Ploussas' firm's Flammia to
NJNG's Skidmore May 22,2018 forwarding Ploussas'
request for the designer of the regulator station

Attachment: Holmdel's Ploussas request for the
engineer who designed the proposed regulator
station.

Email chain among NJNG's Skidmore and Holmdel's
counsel Pfleger over outstanding requirements that
will not be met by the hearing date, controversy over
alternative heater equipment efforts and inquiries . . .

Letter from NJNG's Skidmore responding to Holmdel's
Ploussas request for design and processing information
stating that it is not within Zoning Board jurisdiction
To determine the appropriate heater

Email from Holmdel's Coscia to NJNG's Skidmore
attaching the review on Surface Water Quality. . . .

Holmdel's Ploussas Engineering Review No. 3 on
Surface Water Quality and air pollution impacts
from the regulator station proposed is included in
this Appendix at HaI554.

Email from Holmdel's Coscia to NJNG's Skidmore
attaching the Ploussas Engineering Review No. 2A
dated October 9, 2018

Holmdel's Ploussas Engineering Review No. 2A
dated October 9, 2018 is included in this Appendix
at Hal580

Email from Holmdel's Coscia to NJNG's Skidmore
October 16, 2018 enclosing Ploussas Engineering
Review No. 4

Holmdel's Ploussas Engineering Review No. 4
dated October 16,2018 detailing NJNG's

. Hl590a

. Hl591a

. Hl592a

.. Hl598a

. Hl60la

HI602a

H1603a

Hl604afor a heater and its polluting affects, atta

Hot Cat Pipeline Heater sketch

-XXX1V-
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Hot Cat Comparison

Hot Cat Benefits . . .

Installation. . .

Operation. . .

Maintenance .

Environmental

NJNG response to RCR-ENG- 1 2 (2018)

NJNG response to RCR-ENG- 13 (2018)

Installations Hl613a

Hot Cat Site Pictures Hl614a

Email from NJNG's Skidmore to Holmdel's Coscia
October 19,2018 enclosing the Potenta response . . . Hl6l6a

NJNG's Potenta October 18,2018 replying to the Ploussas'
October 9,2018 letter is included in this Appendix at Ha1585.

Email from NJNG's Skidmore October 24,2018 enclosing her
response to the Ploussas October 16,2018 Review . . HI6I7 a

NJNG's Skidmore responded October 24,2018 to Holmdel's
Engineering Consultant Ploussas claiming inaccuracies . . H161 8a

NJNG response to RCR-ENG-9 (201 8) re no communication
with Holmdel about other stations which could be expanded . . . . . H1620a

NJNG response to RCR-ENG- 1 0 (201 8) re icing Hl622a

Attaching photo showing equipment encased in ice Hl623a

NJNG response to RCR-ENG- I 1 (201 8) Hl624a

NJNG cover letter March 3,2020 enclosing response to
RCR.ENG.Iz Hl625a

. H161 1a

HI6l2a

H1607 a

H1608a

H 1 609a

H 1610a

Hl626a

-XXXV-
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Attachment A: CWT heater manufacturer providing data Hl632a

NJNG response to RCR-ENG- 14 (201 8) HI633a

RC-15: Cover letter and Holmdel response to discovery request
RCR-TV/P-1 (SOICR p. 13) (Staff also listed these as S-15): . . . Hl636a

Holmdel response to RCR-TWP-1 by Mosley on need for
NJNG to prove station is necess ary. . . . . H1637a

The New Jersey Board of Public Utilities, Staff ("Staff') Exhibits filed in
OAL Dockets PUC 01160-17 and PUC 17810-18 beginning October 19,
2020, as listed in the Appendix to the Decision and Order issued by Hon. Elia
A. Pelios, A.L.J., May 18,2022 (SOICR #93):

S- 1 : NJNG responses to discovery requests RCR-ENG- l, -2, -5 to -9 (BPU
Docket. No. GO17010023) are included in this Appendix at Exhibits RC-1
and attachments at Hal086 to HaI248. (SOICR p. 8)

S-2: NJNG responses to discovery requests RCR-ENG-3, -4, and -10 (BPU
Docket. No. GO17010023) are included in this Appendix at Exhibits RC-2
and attachments at Hal249 to Hal255. (SOICR p. 8)

S-3: NJNG responses to discovery requests RCR-ENG-l I to -14 (BPU
Docket. No. GO17010023) are included in this Appendix at Exhibits RC-3
and attachments at Hal 260 to Hal280. (SOICR p. 8)

S-4: NJNG responses to discovery requests RCR-ENG-15 to -17 (BPU
Docket. No. GO17010023) are included in this Appendix at Exhibits RC-4
and attachments atHaI2SI to Ha1287 . (SOICR p. 8)

S-5:NJNG responses to discovery requests RCR-ENG-18 and -19 (BPU
Docket. No. GO17010023) are included in this Appendix at Exhibits RC-5
and attachmenrs at Hal288 ro Ha1293. (SOICR p. 8)

S-6: NJNG responses to discovery requests RCR-ENG-1 to -14 (BPU Docket.
No. GO17010023) are included in this Appendix at Exhibits RC-6 and
attachments at HaI294 ro Hal635. (SOICR p. 8)

-XXXVI-
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S-7: NJNG responses to discovery requests Holmdel I-22 and
HOLM-NJNG-PNL-23 to -125 dated May 22,2020. NJNG responses to
Holmdel l-22 are included in this Appendix atHa313 to 536. NJNG
responses to HOLM-NJNG-PNL-42 to l7 are included in this Appendix at
Exhibits Holm-45 to 80 atHa56lto Ha610. NJNG responses to
HOLM-NJNG-PNL-79 to 115 are included in this Appendix as Exhibits
Holm-81 to Holm-l15 atHaíl l to Ha647. NJNG responses to
HOLM-NJNG-PNL -I22 Io I25 are including in this Appendix as
Exhibits Holm-l 18 to Holm- 121 atHa649 to Ha652. (SOICR p. 9)

NJNG response to discovery request HOLM-NJNG-PNL-23

NJNG response to discovery request HOLM-NJNG-PNL-24

NJNG response to discovery request HOLM-NJNG-PNL-25

NJNG response to discovery request HOLM-NJNG-PNL-26

NJNG response to discovery request HOLM-NJNG-PNL-27

Township of Holmdel, Appellant's Appendix Vol. 12
Pages H1643a through HI753a

NJNG response to discovery request HOLM-NJNG-PNL-28

NJNG response to discovery request HOLM-NJNG-PNL-29

NJNG response to discovery request HOLM-NJNG-PNL-30

NJNG response to discovery request HOLM-NJNG-PNL-31 . . . . .

NJNG response to discovery request HOLM-NJNG-PNL-32

NJNG response to discovery request HOLM-NJNG-PNL-33

NJNG response to discovery request HOLM-NJNG-PNL-34

NJNG response to discovery request HOLM-NJNG-PNL-35

NJNG response to discovery request HOLM-NJNG-PNL-36

NJNG response to discovery request HOLM-NJNG-PNL-37

H1638a

HI639a

Hl640a

HI64Ia

HI642a

HI643a

HI644a

Hl645a

Hl646a

H1647 a

H1648a

Hl649a

H1650a

H1651a

Hl652a

.XXXVI1.
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Attachment A: BPU Decision and Order issued September 14,
2009,"ll};4.lo the Appeal of Jersey Central Power & Light
Company pursuant to N.J.S.A. 40:55D-19 from a Decision of the
Township of Tewksbury Land Use Board Denying the
Construction of a230 kV/as.5kV Substation," in BPU Docket
No.EO09010010.. .. H1653a

NJNG response to
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I. PRELIMINARY STATEMENT

ln20l2, NJNG installed a 16-inch natural gas (wholesale) distribution

pipeline on Holmdel Road, in Holmdel Township, Monmouth County. At that

time, it installed what it inaccurately refers to as a "temporary regulator," to

depressurize gas from transport pressure to retail end-user pressures. In the

ordinary course, depressurizing natural gas results in a chilling effect. This current

regulator does not have a heater, but remains in reliable service and can provide

safe and reliable service for many years to come. Also in20I2, NJNG purchased

the large combustion heater it proposes to install, which is the subject of this

proceeding, in a non-competitive sole-source procurement. NJNG twice applied to

the Holmdel Township Board of Zoning Adjustment (ZB) for variances to install

the combustion regulator, at two different locations. The ZB denied both

applications

Thereafter, NJNG twice petitioned the Board of Public Utilities (BPU)

pursuant to a provision of the Municipal Land Use Law that authorizes the BPU to

override local zoning decisions if the proposed facility is "reasonably necessary"

for utility service. The BPU assigned the petitions to the Office Of Administrative

Law (OAL). NJNG ultimately favored one location and petition, for 960 Holmdel

Road, and pursued that case. After motions and incomplete discovory, virtual
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hearings were held. After briefs and a long delay, the Administrative Law Judge

issued an Initial Decision (ID) approving the NJNG petition for 960 Holmdel

Road. The BPU adopted the ID as its final decision. Very recently, NJNG

commenced construction and this court denied Holmdel's emergency request for a

stay pending this appeal

The ID and BPU Decision violated basic tenets of administrative law. In pre-

filed written testimony NJNG claimed that the current regulator presented very

serious safety and service issues and the proposed combustion fired regulator was

essential to avoid these consequences. The same NJNG witnesses conceded on

cross-examination that these claims were overblown and inaccurate, and that the

current regulator presented no safety or reliability issues. The ID and the BPU

found these conflicting testimonies'ocredible," which is arbitrary and capricious,

based not on the complete record but only on the carefully lawyered written

testimony. Both testimonies can not be credible. The ID and BPU expressly

declined to comply with the State's climate laws and lhe 2019 Energy Master Plan,

which by law must be applied by the BPU "to the maximum extent practicable and

feasible." The climate laws and EMP set out an ambitious and achievable reduction

in carbon fueled emissions by 2050, with interim objectives such as prohibiting

any new natural gas connections starting in2025.
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The ID and BPLI Decision also arbitrarily and capriciously allowed NJNG to

evade its legal obligation to consider alternatives to its proposed regulator,

including continuing the status quo and consideringacatalfiic regulator. Here

again, the ID and BPU "credited" the written pre-filed testimony about problems

with catalytic heaters and ignored and never mentioned the extensive cross-

examination which proved the "problems" to be virtually non-existent.

Finally, based on no binding law, the ID and BPU ignored the detailed

findings of the Holmdel ZB onwhy the NJNG proposed regulator was inconsistent

with the Township's zoning and master plan. Instead of crediting the BPU, which

by law is charged with being expert on the local conditions and zoning, the ID and

BPU credited the paid testimony of an NJNG expert.

II. STATEMENT OF PROCEDURAL HISTORY

This is an appeal from a decision of the BPU in two consolidated cases.

Ha38. The first case was not seriously pursued and the BPU Decision did not

address it.

On January 17 , 2017 , To Company (NJNG) applied to the Holmdel

Township Board of Zoning Adjustment (ZB) to install a natural gas regulator

station (Regulator) at970 Holmdel Road. Ha38. TheZB denied the application

by Resolution dated March 15, 2017 . Ha41 3. NJNG filed a petition with the

BPU pursuant to N.J.S.A. 40:55D-19 to override the decision of lhe ZB, which
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was docketed as BPU Docket No. GO17010023, and transmitted to the Office

of Administrative Law (OAL), docketed as OAL Docket No. PUC

01160-20175. Ha38. The case was put on "inactive status" while NJNG

explored an alternative site. NJNG thereafter only pursued this petition except

as a formality and the BPU order appealed from did not decide anything about

it. V/e will not address it further.

Thereafter, on January 2,2018, NJNG filed an application at the ZB to

install the regulator stationaT960 Holmdel Road, Ha38, which after extensive

hearings the ZB denied by Resolution dated December 12,20 1 8. Ha280,

Ha306. NJNG filed a petition on November 29,2018 with the BPU pursuant to

N.J. S.A. 40:5 5D- 1 9 to override the decision of the ZB, Ha39 , together with

accompanying prefiled direct testimony and exhibits, which was docketed as

BPU Docket GOl81 1 1 25 andassigned to the OAL as PUC 18810-20185. The

consolidated petitions were assigned to Hon. Elia Pelios. Ha39.

On March2,2020, Holmdel moved to require NJNG to reconsider its

petition in light of the adoption of the 2019 Energy Master Plan (EMP),Ha269,

adopted on January 27,2020,Ha438, which mandated a reduction in natural

gas usage in New Jersey by 75% by 2050. Ha923-924.8y order dated June 11,

2020, the ALJ denied this motion, based on his reasoning that the EMP was not

self-executing but required additional actions by the Department of

Environmental Protectio n, Ha247, Ha25 l, which was manifestly incorrect.
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Although not explicitly authorized by the case management order,

Holmdel served discovery on NJNG, which NJNG answered only in part while

objecting to most of the requests. Holmdel served its pre-filed testimony with

exhibits beginning on October 13,2020. NJNG served rebuttal testimony on

April 3,2020. Hal80. Holmdel then served discovery on the rebuttal

testimony, which NJNG answered only in part while objecting to most of the

requests.

Holmdel fled a motion to compel answers to its discovery on June 30,

2020, Ha180, but the ALJ did not act on it until October 7,2020,Ha166,

shortly before the start of the hearings. He gave no reason for the delay.

Virtual hearings were held on October 15,17,20,21,22, and23,2020,

and the ALJ declared the record closed effective January 19,2021.Ha62.The

ALJ did not issue an Initial Decision until May 18,2022, giving no reason for

the delay.Ha62. Holmdel filed its brief on exceptions on July 5, 2022, NJNG

and Rate Counsel filed responsive briefs on July 29,2022. After requesting

two extensions of time, the BPU issued its Decision on December 21, 2022,

with an effective date of December 28,2022. Ha38, Ha57. Holmdel noticed its

appeal on January 30, 2023.Ha34.

III. FOUNDATIONAL FACTS

Holmdel sets forth here the basic facts. Facts that are specific to
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particular arguments will be set forth in those sections below.l

In2012, NJNG installed a new 16-inch transmission line through

portions of Holmdel Township, which runs in part past 960 and 970 Holmdel

Road and terminates at Crawfords Corner Road. Ha500 andHa528. The 16-

inch line was intended to replace an existing 1O-inch line, which remains in

service as part of the distribution lines. The fundamental reason for the 16-inch

line, according to the company's filings at the BPU, was that it was needed to

comply with federal safety regulations, and more specifically, a requirement

that transmission lines be capable of being safely inspected by an inline

inspection device, often referred to as a "pig" or "smartpig."

At the time it commissioned the new line, NJNG intended to install a

large gas-fired combustion regulator station to handle the depressurization of

natural gas from transmission pressures exceeding 700 pounds per square inch

(psi) to approximately 100 psi or lower. That depressurization produces

freezing temperatures. NJNG planned to eliminate the freezing temperatures

'The transcripts of the evidentiary hearings before the OAL will be
cited as follows in this brief, using the style for Appellate Division briefs:
#Tpage #:Iine #-line#
Thus,lT - October 14,2020
2T = October 16,2020
3T = October 20,2020
4T = October 2I,2020
5T = October 22,2020
6T = October 23,2020
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by operating a large gas combustion heater at the regulator station.

NJNG purchased the planned heater in late 2012 and early 2013,by

soliciting one bid from one supplier and accepted that bid without even

bothering to see if it could get a better heater elsewhere, or get a better price, or

acquire a less intrusive and polluting heater. It paid approximately $230,000

and the heater has been sitting ever since. NJNG has now spent more than $1.8

million and counting in legal and expert fees, retaining at least three law firms

and five experts, pursued two applications at the Holmdel ZB and the two

petitions under challenge.

V/hen it installed the new 16-inch line, NJNG included what it refers to

as the "temporary regulator," which is a misnomer given its current and

projected longevity and reliability. This smaller regulator is enclosed in a

casement under Holmdel Road and is unheated. The company's claims about

this regulator's reliability are, to put it charitably, so wildly exaggerated as to

amount to falsity, BPU Docket No. GO17010023, OAL Docket No. PUC

01160-2017S, is NJNG's petition to approve the installation of a gas regulator

station on an easement at970 Holmdel Road, in Holmdel Township,

Monmouth County. The Holmdel ZB denied NJNG's application for several

variances to permit that installation by Resolution dated March 15,2017 .

Ha4I3. The company has not pursued this application except as a formality and

we will not address it further.
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BPU Docket No. GO l8IIl257, OAL Docket No. PUC 178 1 0-2018S is

NJNG's petition to approve the installation of the gas regulator station on an

easement at 960 Holmdel Road, in Holmdel Township, Monmouth County.

The Holmdel Township ZB denied the company's Application for several

variances to permit that installation by Resolution dated December 12,2018.

Ha280. After the petition was filed, the parties engaged in settlement

discussions over a period of many months, resulting in a settlement that the

Holmdel Township Committee rejected.

IV. ARGUMENT

1. Standard Of Review

Judicial review of administrative agency action is limited to three

functions: whether the agency's action violates express or implied legislative

policies; whether the record contains substantial evidence to support the

agency's findings; whether in applying the legislative policies to the facts, the

agency clearly erred in reaching a conclusion that could not have been made on

a showing of the relevant factors. In Re Proposed Quest Academy Char.,216

N.J. 370, 385 (2013). Specifically to this case, "a failure to consider all the

evidence in a record would perforce lead to arbitrary decision making." Id. at

386 (citations omitted). Also specifically to this case, a court may intervene

when the agency action is'oinconsistent with its mandate." Id. at 385 (citations

omitted).
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"Arbitrary and capricious" in the administrative setting means "willful

and unreasoning action without consideration and in disregard of

circumstances." Beatt)¡stown Community Council v. D.E.P,3I3 N.J. Super.

236 (App. Div. 1998).

This court is not bound by the ALJ's findings. In re Suspension of

License of Silberman, 169 N.J. Super. 243,255-56 (App. Div. 1979), affd, 84

N.J. 303 (1980).The court is not bound by or owes any deference to the BPU's

interpretation of law. N.J. Ass'n of Realtors v. N.J. Dep't Of Envtl. Prot.,367

N.J. Super. 154,150-60 (App. Div.2004).

2. NJNG Always Has The Burden Of Proof And Persuasion (Argued
Below: Ha105)

N.J.S.A. 40:55D-19 itself does not specify that the petitioning utility has

the burden of proof, and so the decisions of our courts, specifically, the

Supreme Court, govern. The Supreme Court has recognized that the burden of

persuasion" can vary depending upon the type of proceeding, the comparative

interests of the parties, the relative litigational strengths or weaknesses of the

parties, the access of the parties to proof, and the objectives to be served by the

evidence in the context of the particular proceeding." Romano v.Kimmelman,96

N.J. 66, 89 (1984)(emphasis added). Normally, the allocation of burdens is not

embodied in statutory law, but is a decision reserved for the courts. In re Will of

Smith, 108 N.J. 257 , 264 ( 1987). Generally, the burden of persuasion is

imposed on the party best able to satisfy it because of its "greater expertise and
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access to relevant information." J.E. on behalf of G.E. v. State,131N.J. 552,

569-70 (1993). "[T]he burden of establishing the existence of a fact or

circumstances is on the party relying thereon." Snyder v. I. Jay Realty Co., 53

N.J. Super. ,336,347 (App. Div. 1958), affd in part, rev'd in part, 30 N.J. 303

(1959). Thus, the burden of proof in this proceeding is on the petitioner, NJNG,

and that burden never shifts.

In cases under N.J.S.A. 40:55D-19, this applies with greater force. In

these cases, the utilities enjoy overwhelming advantages. The utility can spend

substantially more money than any other party because it has access to

ratepayer funds. NJNG deployed two law firms and corporate counsel, with at

least four active lawyers, and another law firm at the zoning board. It retained

five experts. The issues mostly concern matters peculiar to the detailed

operations of utility infrastructure, which is certainly the case here, and the

utility can rely substantially on its own employees and officers. Much if not

most of the information is closely held by the utility. NJNG has "greater

expertise and access to relevant information." J.E. on behalf of G.E. v. State,

131 N.J. at560-10.

3. The Initial I)ecision And BPU Decision Did Not Consider The Entire
Record; They Relied Upon An Arbitrary and Capricious Selection Of
NJNG's Pre-Filed Direct Testimony And lgnored The Cross Examination
Of The NJNG Witnesses (Argued Below: Ha105)

NJNG's witnesses on the need for the proposed regulator presented two

contradictory testimonies. First, there is the carefully lawyered and curated pre-
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filed direct testimony, artfully drafted to present the very best possible - and

highly distorted and inaccurate - view of the relevant facts. The court should be

mindful that unlike direct oral testimony in a courtroom, which is usually the

object of careful preparation, the OAL direct testimony here is pre-filed in

written form, allowing the NJNG lawyers the maximum control over virtually

every sentence of the testimony. But then, by strong contrast, there is the

opposite testimony of those same NJNG witnesses on cross-examination, in

which they conceded away nearly all of the salient points in those carefully

curated written pre-filed directs. We demonstrate this below.

These two testimonies were in stark contradiction, and thus a bland

statement by the ALJ and adopted by the BPU that the NJNG witnesses were

"credible" is arbitrary and capricious.HaT0-72. It is not possible that both

direct and cross were credible.

Given a choice between these contradictory testimonies, the correct

starting point, and in this case, conclusion, would be to favor the testimony

elicited on cross-examination. "Our legal system has long recognized that cross-

examination is the'greatest legal engine ever invented for the discovery of

truth."') State v. Basil,202 N.J. 570, 591 (2010), quoting California v. Green,

399 U.S. I49, 158 (1970) (citation and internal quotation marks omitted)).

Cross-examination of an expert is often a crucial element in determining the

accuracy, reliability, and probative value of the expert's fìndings and opinions.
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See State v. Martini, l3l N.J. 176, 264 (1993) ("To determine the credibility,

weight and probative value of an expert's opinion, one must question the facts

and reasoning on which it is based.") (citing Johnson v. Salem Corp., 97 N.J.

18,91 (1984)).

Thus the ALJ and the BPU were required to at the very least explain why

they found the lawyered direct testimony more "credible" than the cross-

examination. They did not.

The BPU is not bound by the findings of fact made by the ALJ. See

Public Advocate Dept. v. Public [Jtilities Bd., 189 N.J. Super. 491,507 (App.

Div. 1983). The ALJ in these cases \Mas required to set out factual findings

based on the "weight and credibility of evidence" of "the entire record." See

State Dept. of Health v. Tegnazian,205 N.J. Super. 160 (App. Div. 1985)

(emphasis added). As we noted above, "a failure to consider all the evidence in

a record would perforce lead to arbitrary decision making." In Re Proposed

Quest Academ)¡ Char., supra, 216 N.J. at 386. This manifestly did not happen.

The BPU's uncritical acceplance of this woefully inadequate decisionmaking

compounds the errors.

The company's pre-filed direct and rebuttal testimony were

disingenuously written so as to leave the impression that very, very serious

consequences would result if the proposed regulator was not installed

immediately.
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This of course defies the most elementary common sense. To begin with,

by the time the OAL hearing had ended, the 16-inch pipeline had been in

service with the o'temporary" regulator for eight years while the proposed

regulator sat unused in a yard somewhere. Long periods of inactivity have

transpired in these proceedings. As of the filing of this brief, eleven years of

reliable service have occurred. And of course, it would take a pretty stupid

public utility to operate its system in an unsafe manner, let alone one that might

cause disastrous consequences if it malfunctioned as the company's direct

testimony claimed. The hearing demonstrated this to be patently false. The

current regulator arrangement is safe and efficient. It is capable of servicing the

company's projected demand (even taking no account of the Energy Master Plan

and mandatory reductions under the Clean Energy Act and Global Warming

Response Act). It poses no danger to the public or to NJNG's infrastructure. It

emits no greenhouse gases and consumes no natural gas. Moreover, it is capable

of providing the necessary de-pressurization for at least another nine years, in

other words, to 2032. Al1 of this is taken from the company's own witnesses, on

cross-examination. By then, as we discuss below, mandatory reductions in

natural gas consumption will have confirmed that the 16-inch transmission line

was an expensive, underutllized asset on the day it went into service, and the

proposed combustion regulator a very expensive and useless stranded asset.

The 16-inch line was constructed because of an asserted need under
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Federal regulations:

MR. WYCKOFF: I think I'm just going to add that, while there was no
regulator station involved, the purpose of this - of the transmission line
replacement project with new 16-inch you referred to was to replace an
existing 1O'inch transmission line for a number of reasons. Two of the
primary ones were for reliability due to its age, as well as for compliance
reasons related to federal regulations on pipeline integrity, the ability to
do inspections, things of that nature.
[1T132:8 -25, -1 33 : 1- I 3.]

[MR. DICKSON] Q. What specific federal regulations are you
talking about?
[MR.V/YCKOFF]. A. The pipeline integrity rules. I'm not sure of the
specific, but it's part of CFR Part 192,the Code for (sic) Federal
Regulations related to gas transmissions.
Q. And is it your testimony that those rules required you to replace
the 1O-inch line in 2012?
A. At some point, yes, we would have had to do that because the
existing line was not able to be in-line inspected as is required as
part of that rule.
[1T1 33 :25, -134:l-25, -1 35: 1 -25.]

Q. V/hen was the distribution line installed? We were talking about its
age.
A. The original lO-inch line was installed some time in the -- I think
different parts in -- older parts in the 1950s or 1960s.

Q. We're talking about an 8-mile stretch here. Can you not be more
specific?
A. I don't recall at this time. No.
Q. Now, at the time you installed the transmission line you also installed
what we refer to as a temporary regulator, correct?
A. Yes.
Q. And it's your position that that regulator was temporary on the very
first day it went into service?
A. That's correct.
[lT133:25, -134:l-25, -135:1 -25.]

However, the 10-inch line was originally installed in 1965 and 1968. The

stated purpose of the 16-inch line was to "increase supplier diversity" and to
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improve the Monmouth County system, and to "also allow for the in-line

inspection of this transmission line, as the current line cannot utilize smart pig

technology in it current configuration." Ha521. None of this had anything to do

with "reliability" or "age." At the time, NJNG represented, and the BPU

accepted, that this was one of several projects that had been in the planning

stages and were now being accelerated in order to specifically mitigate the

negative impact of the 2008 recession. "Based on the continued need to

stimulate the economy and further foster job retention or creation in NJNG's

service territory. . .." Ha52I.

The new line was engineered to operate at a maximum allowable

operating pressure (MAOP) of 722 pounds per square inch (psi). The so-called

temporary regulator to reduce pressure was engineered for a long useful life.

[MR. DICKSON] Q. Putting aside the question of a permanent regulator
station being constructed, aI the time the temporary regulator was
installed, what was its expected useful operational life?
[Colloquy omitted.]
MR. SANDERS: From amaterial standpoint, a mechanical device
standpoint, it depends on maintenance. It could be 15, 20 years depending
rìn açnin the nneration nf the locafinn Tt cnrrlrl he lonoer as rvell

lITI37 :3-25, -138: 1-16, emphasis added.l

But this was not accurate. V/hen pressed, the witness admitted that the

current regulator had a much longer useful life:

BY MR. DICKSON: Q. Let me ask you to turn to HolmdelBxhlbit2T,
please, the answer to Holmdel discovery No. 5. Let me know when you
have it.
[MR. SANDERS] A. Yes, I have it.
Q. In the response to this question you have provided a depreciation
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schedule, which was one of the things that this question called for.
Turning to the last page of this exhibit, am I correct that according to this
depreciation schedule there are approximately 22 more )¡ears of useful
life on this temporary station after April of 2020?
MR. SANDERS: I would defer that to...
MR. WYCKOFF: That would -- in financial terms, )¡es. that would be
correct.
[ 1 T: I 39 :7 -22, emphasis added.]

Given that depreciation allows a deduction from taxable income, there would be

no reason to adopt a longer depreciation that did not fairly reflect the actual

useful life of the regulator.

Not surprisingly, the current regulator is safe and represents no danger to

the public or NJNG's infrastructure.

[MR. DICKSON:] Q. The temporary regulator station operates safely and
does not represent a safety hazard to the surrounding area, correct?
MR. SANDERS: Can you repeat the question again, please?
MR. DICKSON: The temporary regulator station operates safely and does
not represent a safety hazard to the surrounding area?
MR. SANDERS: That's correct.
[1T140: 18-25, -l4I:1-1 1, -144:19-25, -145: 1-6.]

BY MR. DICKSON:
Q. Yes or no, Mr. Sanders, does the temporary regulator represent a
safety hazard to New Jersey Natural Gas's gas infrastructure?
A. No, it does not.
[1T140: 18-25, -l4l:1-1 1, -144:19-25, -145:1-6.]

In addition, the current regulator is designed and configured such that it can

reasonably accommodate NJNG's current and projected future load served by

this line:

[MR. DICKSON] Q. Now, you said the increase in load was less than I
percent. V/hat time period are we talking about?
[MR. WYCKOFF] A. I believe that's generally per year.
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Q. Per year? And how far out does that projection stand?
A. Within, I believe, the next five years. Our marketing group usually
does projections out three to five years.
Well, is it three or is it five? That's a big difference.
A. Normally it's three.
Q. Does the Company do load increase projections beyond five years?
A. I -- no.
IIT :l 47 :13 -25, -148:I -2.1

And this load projection takes no account whatsoever of the EMP's stated

objective of "aggressively" reducing the consumption of natural gas:

[MR. DICKSON] Q. Has the Company made any change to its anticipated
load increase projections based on the Energy Master Plan?
[MR. WYCKOFF] A. No, not at this time.
Q. And that includes anticipated and projected loads to be served by this
temporary regulator? You have not made any adjustments to the
anticipated need based on the Energy Master Plan?
A. Not through the engineering department, no. Our other departments
may have, but not from an engineering planning perspective.
Q. What are those other departments, please?
A. That would be our regulatory department, I believe.
Q. Has your engineering department received any instructions to revise or
reassess your anticipated load growth based on the Energy Master Plan?
A. No, not at this time. We only project out about three years.

Q. Are you aware of any projection of anticipated load growth that's been
done by the regulatory department based on the Energy Master Plan?
A. No, I am not.
[1T148:3 -25.]

The company operates the 16-inch line at reduced pressures, but that, too,

is safe and reliable.

[MR. DICKSON] Q. What is the actual pressure at which you are
operating, the inlet line pressure? You said it was a lower pressure. What
is it, please?

[MR. SANDERS] A. It varies between - you know, winter pressures can
be 450 pounds at max.
Q. Anything during other seasons, any different?
A. Yeah. Depending on the season - obviously, during the summers we
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have a lower pressure setting for the regulator stations that feed that
station, so it may be 25 pound slower (sic) or so, maybe around 400 or
below. During our non-peak periods, low gas usage.

Q. And is there any safety concern about the temporary regulator being
able to handle those kinds of pressures?
A. Not the temporary regulator, no.
[ 1T1 5 1 :3- 1 9. (emphasis added)]

To sum up thus far, then, based entirely on the company's own evidence

on cross-examination, the current regulator is safe and efficient, and can safely

handle all current load and all anticipated load in NJNG's normal planning

horizons and by inference well beyond. For these reasons alone, the company

has not met its burden of demonstrating that the proposed combustion regulator

is reasonably necessary for the provision of service. The ID ignored all of this,

as did the BPU.

Since reliability and safety are not in any way compromised, the

1 I tl il

problems with the current regulator must translate into a legal finding that the

1 I " This claim falls apart

on elementary scrutiny, and againthe company's own evidence on cross-

examination does the damage.

In all of its filings at the ZB and this forum, NJNG has told the same

misleading story. According to NJNG, the process of depressurizing natural gas

from higher transmission pressures down to distribution pressures produces

severe chilling which in turn causes icing on the current regulator, which is not
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heated. Again according to the company's carefully lawyered prefiled

testimony, which the ID and BPU credited without explanation, this presents a

risk of loss of service for an extended period of time, with potentially disastrous

effects, especially if it occurs in the wintertime when residences and businesses

rely on gas to provide heat. See, e.g., HaTl1 and Hall4.

There is no such risk.

Common sense dictates that it would take a pretty stupid natural gas

company to operate a portion of its system to present even a vanishingly small

risk of such calamitous danger to the system or the community. NJNG has

mitigated that risk completely out of the realm of possibility. The sky will not

fall. The proposed regulator is not reasonably necessary to prevent a non-

existent risk.

As we noted above, the company safely operates the 16-inch transmission

line at reduced pressures. This arrangement is safe and able to accommodate all

present load and projected load, as well. It also means that the company can not

transport larger volumes of gas.

Since the current regulator was installed in2012, at the same time as the

16-inch line was commissioned, there have been two and only two events of any

concern at all. The pre-filed and carefully lawyered direct testimony

exaggerated these incidents out of any reality. Again, it would take a pretty

stupid natural gas company to operate a portion of its system such that either
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one of these two minor and quickly remedied events would have posed any risk

of widespread and lengthy loss of service. That didn't happen and there is no

such risk.

That's because of a few things NJNG omitted from its pre-filed testimony.

First, the company has a real time pressurization alarm installed on the line near

the current regulator. The court will note the witness's attempts to evade the

questions ( and a futile diversionary objection by counsel), againproving the

truth-seeking value of cross-examination.

[MR. DICKSON] Q. Describe for me, please - you discussed that you
were monitoring the pressure on the line and that a change in the pressure
on that line would lead you to send somebody out or accomplish some
sort of proactive activity. Would you tell me how that pressurization
alarm system or monitoring function works?
[MR. SANDERS] A. On our system we have various pressure points and
control points through our SCADA system fSupervisory Control And Data
Acquisition, the gathering of data in real time from remote locations in order
to control equipment and conditions.] Our gas control operation system,
controls flows and pressures throughout our system - transmission
distribution system.
Q. And the monitoring for this particular regulator, how is that done?
Where is the actual monitoring point? Let me break that down. How is
this particular regulator station monitored under the SCADA system?
A. This station is not monitored under the SCADA system.
Q. How is this particular regulator station monitored for pressure issues?
A. The station isn't monitored as part of the SCADA system. The general
system is monitored.
Q. Okay. Then you can answer my question. Where is the monitoring
point?
A. The monitoring point that we have is on Holmdel Road. I would say
it's - I don't know exactly where it is, but it's in the vicinity of the
southern end on the 60-pound system.
Q. Thank you. And what level of pressure do you need to see on this
monitoring system that leads you to believe there might be a deicing issue
that needs attention?
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A. We'll typically get an alarm on a low - or a high-pressure line, which
would trigger us to investigate this particular aÍea. So based on the set
point, we may see a few - it depends on the controller, the controller's
judgment, as to whether or not it's an abnormal condition. Obviously,
there's maximum pressures allowed, and we would not want our system to
reach that pressure. So it would depend on a number of factors that are in
the purview of our gas controller. They would make that determination as
to whether or not this is a normal or abnormal operating condition.
Q. You've mentioned before -- I'm sorry, please finish your answer.
A. I was just saying if that makes sense.

Q. It doesn't matter if it makes sense to me.

I lT1 52: 17 -25, - 1 53 : I -25, -154:1 - 14.]

[MR. DICKSON. Q.] You mentioned before that the maximum winter
pressure that you thought this portion of your system should operate
under is 450, is that correct, in the wintertime?
MR. MEYER: I'm going to object. It's a mischaracterization of the
testimony of what the system should be operated on. I believe that was
not the question that was asked. The question that was asked was what the
Company is doing to address the issue that was pointed to in the
testimony.
BY MR. DICKSON: Q. As modified, you can answer that question. I
think I'm just repeating what you said, but ... we're talking about a
pressure level of 450 PSI, correct?
[MR. SANDERS] A. Well, this is what we're doing to mitigate these
freezing issues.
Q. What is the set point on your pressure alarm system thattriggers a
need for some sort of proactive activity on this regulator station, the
temporary station?
A. I tried to explain that to you a few minutes ago about the delivery
pressure for the 60-pound system. We would monitor that. If we saw the
feed, which is feeding the 125-pound system, if we saw an absent normal
swing, either low or high, then that would trigger - that would trigger our
response based on the - based on our controller's judgment. Obviously, a
125-pound system, there's a maximum pressure allowed. But the
judgment would be on the controller if it does not reach that alarm mode.

Q. I'm just using your term. You used the term "set point." I'm just trying
to find out what the set point is.
A. It varies. It will vary depending on the period of time. And, again, a set
point on a 125-pound system, depending on the time of the year, it could
vary. It could be 80 pounds, it could be 1 15 pounds, it could be - you
know, it varies depending on demand.
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Q. In the wintertime, what is the set point?
A. Typically 100 and -- between 110 and 115 pounds. It varies. It
depends.
[1T1 54: t5-25, - 1 55 : I-25, - 1 56: 1 -6.]

[MR. DICKSON] Q. Now, you've used the term "alarm." Does that mean
there's an alarm that goes off some place in a control room?
[MR. SANDERS] A. There could be, yes.

Q. When would it not be an alarm that would go off in a control room?
A. I'm sorry? I misunderstood your question.
Q. Well, you said it could be. I'm trying to find out when it wouldn't be.
A. It would always alarm in the control room, yes.

In other words, NJNG is not a stupid company that operates an unsafe system.

Q. Thank you. So if the pressure passes the set point, whatever it might be
at that particular time of dall does this pressure change in information get
communicated to the controller in real time?
A. Yes.
Q. It does? And the controller then has discretion, as you've described it,
as to what to do, correct?
A. Yes. As they see the pressure change, they can - they have the
discretion as to what the response would be based on their training.
Q. Does the - when we use the term "controller," are we talking to an
individual sitting at a control panel?
A. Yes, we are.

Q. Can you tell me where the control panel for this particular regulator
station is physically located?
[Colloquy omitted.]
BY MR. DICKSON: Q. Can you tell me where the control room that
receives the monitoring signal for - that relates to this particular regulator
station, where is that control room physically located?
A. It's in Wall Township at our headquarters.

Q. Does the person who is acting as the controller, when he notices some
sort of aberration, does he have a manual or a set of guidelines that he's
supposed to follow? Or she, excuse me.
A. Yes. Our control room procedures are defined in Part I92 of CFR
49192, Control Room Management. We also have our own individual
procedures regarding response to abnormal conditions.
Q. Now, I take it that since this temporary regulator was installed, there
have been two, and only two, incidents in which some proactive action
was necessary due to what was perceived to be a possibility of excessive
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deicing; is that correct?
A. No, that's not correct. There ...

Q. How many such incidents have there been? There were only two
identified in your testimony.
A. Two instances where we saw that the device was not responding
correct -- all I know of the device itself, that can be done atthe discretion
of a crew leader if there's an issue. Because. for example. )¡ou have many
of these vaults. because they're below ground. they'll have groundwater"
and there ma)¡ be an access issue. Our crews ma)¡ decide to deice the

the station to malfunction.
[1T156:7 -25, -157 :l-25, -158: 1 -25, -1 59: 1-5 (emphasis added).]

In stark contrast to the sky-is-falling claim of NJNG's pre-filed

testimony, this is a much more robust and proactive system for managing any

possible risks of severe icing that would in turn prevent any realistic loss of

service. It's what one would expect of a reasonably well run gas distribution

company. It involves a real-time alarm system monitored in the company's

control room, with occasional discretionary inspections by crews otherwise in

the field for other reasons, and only in the wintertime. In any season but winter,

there isn't even a need for discretionary visits by field crews and the real-time

pressure drop alarm has not been triggered. And NJNG has'omany of these

vaults" in its system.

[MR. DICKSON] Q. You said that you actively visit the site. How often
does that take place?

[MR. SANDERS] A. I would say - I can't give you ahard number, but I
would say a half dozen or so times. It depends. Our crew - our crews
have the discretion to stop by stations. But several times during the winter
period they may stop by to take a look to see if there are any issues with
the condition of the regulator itself from an access standpoint.
Q. What about in the other three seasons?

I

Page 23 of 65

FILED, Clerk of the Appellate Division, June 14, 2023, A-001582-22



A. I'm sorry?
Q. I'm sorry. What about visits during the non-winter seasons?
A. We wouldn't proactively visit that site unless we had an issue that was
recognized frorn-our monitoring point. So during the non-winter seasons,
if we were doing an inspection, each regulator station is inspected
annually. So during that inspection the inspections typically occur during
the non-heating season, so to speak. And we would visit that site for
inspection, but typically, unless there's an issue, we wouldn't routinely
visit that site.
[ 1T1 5 | :20-25, -152:1 - 1 6.]

There we have the sum total of NJNG's actual concerns about the current

regulator. There are maybe six discretionary visits in the in wintertime by crews

otherwise out in the field, for reasons not related to reliability or safety, or

calamitous risks, and no visits in the three other seasons.

As reflected in the testimony just quoted above, once the lawyers' creative

rhetoric and witnesses' evasions were overcome, there have been two and only

two incidents since 2012, in which the icing was severe enough to cause the

current regulator to "malfunction." In other words, at the time of the hearings,

in the ten years since it was installed, there had been only two occasions when

the depressurization function was jeopardized. But the alarm system functioned

exactly as designed, the signal was received in the control room, in real time,

and the company was able to remedy the problem the same day it was detected.

When pressed about these two incidents, the company was evasive but

ultimately admitted to the truth: these two incidents over the course of ten years

did not present any realistic risk of loss of service, and these were the only two

occasions on which any pressure drop triggered the real-time alarm. 1T163:17-
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25, -164:I-25, -165:1-3. The ID and BPU Decision ignored this.

In fact, the icing "issues" that are the sole reason for replacement of the

current safe, reliable arrangement are so non-existent that NJNG itself has not

treated them as real issues.

[MR. DICKSON] Q. And referring to the two incidents, the two icing
incidents that are covered in the rebuttal testimony, at the time that these
incidents occurred, did the Company notify Holmdel Township?
[MR. SANDERS] A.No, we did not.
Q. Did the Company provide any notice to emergency management
officials for Monmouth County?
A. No. We didn't deem that necessary.
Q. Did the Company provide any report of these incidents to any part of
the Board of Public Utilities?
A. No. That would not be required.
Q. Did the Company provide any after-the-fact report to Holmdel
Township of either one of these two incidents?
A. We have justified to -- in previous hearings as to these events, yes.

Q. In some period of time immediately after the occurrence of each of
these incidents, did the Company provide a report to Holmdel Township
of the incident?
A. No. That's not required as well.
Q. Whether or not it's required, you did not provide such a report?
A. We did not.
llT 182:4-25, -1 83 : 1 -3.1

The "risk" is so non-existent as to not merit the attention of NJNG's risk

management departments

[MR. DICKSON] Does your company have a Risk Management function?
(Pause.)
MR. DICKSON: Any one of you can answer.
MR. SANDERS: 'We 

do have a Risk Management group, yos.
BY MR. DICKSON: Q. Have you ever provided any information about
this temporary regulator to your Risk Management function?
A. No, we have not.
IT191:8-19.]
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In the same vein, NJNG's rebuttal testimony resorted to referring to an incident

in 1994 in a final effort to show that sky will fall. That's 1994, now thirt)¡-nine

)¡ears ago, and it hasn't happened since.

BY MR. DICKSON: Q. Directing your attention to page 12 of
Exhibit P-8, your rebuttal testimony.
THE COURT: That was pagel2,Mr. Dickson?
MR. DICKSON: Yes, Your Honor.
THE COURT: Thank you. MR. SANDERS: Yes. I have it.
BY MR. DICKSON: Q. At line 4 to line 7, this testimony contains a
description of what I only consider to be a pretty serious
consequence, equipment failures as well as high feed pressure into
homes with potentially significant risk to lives and property. Has
this happened with the temporarLregulator?
A. No. it has not.
Q. In the next paragraph, beginning at line 8 and concluding at line
13, you describe an icing condition severe enough to cause the
downstream piping to freeze, causing infrastructure failure. Such an
incident occurred at one of the company's regulator stations in
1994. Did I read that substantially correctly?
A. Yes.

Q. Has this happened since 1994" at any part of the company
s)¡stem?
A. No. it has not.

Again, NJNG is not a stupid company operating a risky, unsafe system.

Q. Since the installation of the temporary regulator, has the
Company provided any notice to the Township of Holmdel or
Monmouth County or other emergency preparedness officials of the
kinds of risks that are described in these two paragraphs?
A. Can you repeat your question again?

Q. Yes. Since the installation of the temporary regulator, has the
Company provided any notification to Holmdel Township or
Monmouth County or any other police, fire, or emergency
preparedness officials of the possibility of these kinds of risks
happening?
A. That's a broad - I'll characterize it this way, is that we conduct
annual drills, transmission safety drills, with local OEM. Holmdel
may have been one of the participating groups, OEM, prior PB in
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one of our drills in the past, but I don't have that in front of me. But
we do regularly interact by way of drill as part of our safety
program with the state. And also part of our federal requirements is
that we have an annual transmission drill where we talk about
incidents that can occur along a transmission line.
Q. Okay. That's good to know. The first passage I asked you to read
involved the possibility of equipment failures as well as feeding
high pressure gas into homes. Would you agree with me that that's a
pretty signifi cant risk?
A. Yes, significant consequence. Yes.
llTI82:4-25, -1 83: 1 -25, -1 84: 1 -25, -1 85: 1 - 10 (emphasis added).1

BY MR. DICKSON: Q. And just so I'm clear,I'm actually reading
- starting from line 4 on page 12.}lfr. Sanders, or any of the other
witnesses, from the time the temporary regulator was installed until
the commencement of the zoningboard proceeding or preliminary
discussions for that, was Holmdel Township ever advised that if the
frozen regulator is unable to respond to decreasing downstream
demand, it is possible that high-pressure gas will be delivered into a
low-pressure system, which can cause equipment failures as well as
feed high-pressure gas into homes with potentially significant risk
to lives and property? That's my question.
MR. SANDERS: The township was not notified of that potential
conseouence.
[1T1 88 :14-25, - 1 89: 1-4 (emphasis added)]

The absence of any concerns with respect to risk management is

very persuasive proof that NJNG does not, in fact and practice, believe its

lawyers' panicked descriptions in pre-filed testimony of the "risks"

involved with the current regulator. The ID and the BPU Decision

ignored this.

It is settled law in New Jersey Lhat a regulated utility can be held

liable for the consequences of a service outage caused by the utility's

negligence. See, e.g., Muise v. GPU. Inc.,332 N.J. Super. 1a0 (App. Div
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2000). This liability can attach even if the utility is in compliance with

applicable regulations (which are quoted in the opinion) and all the terms

of its tariffs. Id. at 166-169. See also Underwriters v. Public Electric,459

N.J.Super. a36 (App. Div. 2019)(expansive view of damages available to

homeowners due to utility outage caused by negligence). NJNG's claims

of a potential loss of service are simply not credible. Its witnesses

disavowed them on cross-examination and it makes no sense that the

company would voluntarily expose itself to such liability.

NJNG's claims of need and of icing "issues" are not credible. They

cannot justify the proposed regulator. At the very least, the BPU's finding

that the NJNG witnesses were "credible" is arbitrary and capricious and

not based on a review of the entire record. See In Re Proposed Quest

Academy Char., supra, 216 N.J. at 386.

4. The BPU Decision And Initial Decision Are Fatally Wrong About
The Application Of New Jersey's Climate Law To This Proceeding
(Argued Below: Ha105)

The proposed regulator lacks any merit whatsoever, when carefully

considered on its own, as we have just demonstrated. The current

regulator arrangement is reliable, effîcient and safe. The current regulator

has a remaining useful life of at least fifteen to twenty years. The

company's claims of potential adverse effects from the continued

operation of the existing regulator are comically overblown and lack the
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most basic credibility.

All of this is true. But the proposed regulator is particularly

indefensible when considered against New Jersey's forward-looking

climate change policy, as embedded in the Clean Energy Act, the Global

Warming Response Act, the 2019 Energy Master Plan and the "80x 50"

Report,"issued on October 1 5, 2020.

We begin our discussion by again noting that NJNG has steadfastly

refused to reconsider this proposal against the State's energy and climate

change policy. Holmdel made two motions to compel this reconsideration

and the court denied both motions, quite erroneously. No matter the

precise procedural framing of those motions, the state's policies apply to

this proceeding. We will first examine each of these components of the

state's energy policies, but then consider them as a whole, for that is how

they are intended to function. And so analyzed, those policies also

mandate that the NJNG petitions be denied. The BPU and ID ignored

these extensive legal requirements.

'We 
also recognize that the merits or wisdom of the State's climate

policies are not for this court to decide, and we do not argue otherwise.

Those matters are for the Legislature, the Governor and the relevant

agencies to implement. The climate laws, however, include a very clear

and unambiguous requirement that the Energy Master Plan be applied "to
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the maximum extent practicable" to proceedings including this one. The

ID and the BPU Order explicitly declined to comply with this

requirement, and the reasons for this violation are simply wrong. Our

extended discussion of the State's climate laws and the Energy Master

Plan and other reports are to show that the policies and the statutory

command violated here are not some casual wishful thinking that might

come to pass at some future date, and might not at all, as NJNG argues,

but a comprehensive set of plans to address an existential problem of our

time with urgency.

A. The Clean Energy Act

In 2018, the Clean Energy Act was amended to impose specific

annual reductions in natural gas usage in the state. N.J.S.A. 48:3-87.9

now reads in relevant part:

a. No later than one year after the date of enactment of P.L.2018,
c.I7 (C.48:3-87.8 et a1.), 1 the Board of Public Utilities shall

1

the use of electricit)¡. or natural gas. as appropriate,within its
territory, by its customers, below what would have otherwise been
used.
***
Each natural gas public utilit]¡ shall be required to achieve annual
reductions in the use of natural gas of 0.75 percent of the average
annual usage in the prior three years within five years of
implementation of its gas energy efficiency program.
[N.J.S.A. 48:3-87 .9, emphasis added.]

The import of this part of the Clean Energy Act is that NJNG and other

natural gas utilities must make measurable progress in reductions,
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immediately.

B. The Global Warming Response Act

The Legislature enacted the GWRA in2007 in order to help curb

global climate change by establishing goals to reduce emissions of

greenhouse gases in the State: to 1990 emissions levels by the year 2020,

and to 80 percent below 2006levels by 2050. L.2007 , c. ll2, codified at

N.J.S.A. 26:2C-38, et seq. As amended in 2019, the Legislature found

among other things that

[I]t is in the public interest to establish a greenhouse gas emissions
reduction program that includes a comprehensive strategy to reduce
short-lived climate pollutants and to limit the level of Statewide
greenhouse gas emissions. and greenhouse gas emissions from
electricity generated outside the State but consumed in the State, to
the.1990 level or below, of those emissions by the year 2020, and to
reduce those emissions to 80 percent below the 2006 level by the
year 2050.
[N.J.S.A. 26:2C-38, emphasis added.]

C. The "2019 New Jersey Energy Master Plan: Pathway To
2050"

The 2019 Energy Master Plan sets a concrete comprehensive set of

programs and objectives to achieve the reductions set by the Clean

Energy Act and the Global Warming Response Act. We set forth below

extensive quotations from this EMP because NJNG has repeatedly

misrepresented the plan and its application to these petitions. An

extensive portion of this plan is atHa438; references to this exhibit are to

the pages in the EMP itself as opposed to the pagination of the exhibit.
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The heart of the error by the ID and the BPU Decision is that the

Legislature has directed the maximum application of and compliance with

the EMP as a matter of law. N.J.S.A. 52:27F-15b declares that it is "the

intention of the Legislature that the actions. decisions. determinations and

rulings of the State Government with respect to energy shall to the

maximum extent practicable and feasible conform to the energy master

nlan adopted by the Department pursuant to section 12 of this act C

N.J.S.A. 52:27F-15b1...." (Emphasis added.) As this is a matter of law,

the BPu is not entitled to any deference.

That is not wishful thinking, it's a legal commandment.

Specifically, this case ended in an "action, decision [and] determination

and ruling[] of the State Government fthe BPU] with respect to energy.

"The 2019 EMP must be applied "to the maximum extent practicable and

feasible."

The first thing to note about the2019 EMP is that it is emphatically

and intentionally unlike any energy master plan before it.

There is near unanimous scientific consensus that the global threat
of climate change is grave and that it demands swift local action
and focused state leadership. However. there is also evidence that
New Jersev's current traiectorv and efforts will be insufficient to
reach the goals we have established to address climate change.

In response, New Jerse)¡ has developed a new Energ)¡ Master Plan
(EMP) that encompasses a dramatically broader scope than any
previous New Jersey EMP. lHa447-448, Holm-l8 at lI-12,
emphasis added.l
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Here are the specific goals that apply to natural gas usage:

Reduce Energy Consumption and Emissions from the Building
Sector
4.1 Start the transition for new construction to be net zero carbon
4.1I Electrify state facilities
4.1.2 Partner with private industry to establish electrifred building
demonstration proj ects
4.1.3 Expand and accelerate the current statewide net zero carbon
homes incentive programs for both new construction and existing
homes
4.1.4 Study and develop mechanisms and regulations to support net
zero carbon new construction
4.1.5 Develop electric vehicle-ready and demand response-ready
building codes for new multi-unit dwellings and commercial
construction
4.2 Start the transition to electrify existing oil-and propane-fueled
buildings
4.2.1 Incentivize transition to electrified heat pumps" hot water
heaters. and other appliances
4.2.2 Develop a transition plan to a full)¡ electrified building sector.
lHa442, HOLM-18 at 6. (emphasis added)l
**>r

5.4 Maintain existing gas pipeline system reliability and safety
while planning for future reductions in natural gas consumption
5.4.1 Develop a planning process to quantify and analytically
assess the need for future expansion of the gas system and take
appropriate action
\4 2 InsfrrrrÌf oac nrrhlie rrtil 1fies fo t.rrrìl,tôse anrl rr{nnf non-nineline

f
system
5.4.3 Evaluate and support innovative efforts to decarbonizes the
state's energy system, and perform a study of regulatory and
programmatic mechanisms that support, incentivize, or otherwise
bolster the natural gas industry to determine if continued support
aligns with state goals
5.4.4Instruct gas utilities to identify and prioritizelhe replacement
of pipelines leaking methane
lHa443, Holm-18 at 7 (emphasis added).1

As part of the development of the EMP, a careful analysis of the
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economic costs of the plan and its feasibility was carried out.

To develop a quantitative and analytical pathway to achieve the
dual goals of 100% clean energy and the GWRA emissions
reductions requirements, NJBPU and NJDEP worked together with
two contractors, Rocky Mountain Institute (RMI) and Evolved
Energy Research (Evolved), to develop an Integrated Energy Plan
for New Jersey.
The Integrated Energy Plan analyzed changes to New Jersey's
economy-wide energy system (including the electricity,
transportation, industry, and building sectors) that would allow the
state to meet its clean energy targets, its emission reduction targets,
and its energy needs while containing costs.
[Ha45 I-452, Holm- 1 8 at 1 5- 1 6.]

Several key findings emerged from the Integrated Energy Plan analysis:

New Jersey can meet the 2050 Global Warming Response Act
requirement and 100% clean energy targel by aggressively
deploying existing technologies today and adopting new
technologies as they become cost-competitive.

The costs to meet New Jersey's emissions and energy targets are
small compared to total energy system spending and are offset by
clean air and climate benefits.

Existing policies reduce emissions and are a strong start, but are not
suffìcient to meet 2050 targets. New Jersey must pursue further
action to accelerate its energ)¡ system transformation.
[Ha45 I-452, Holm-1 8at 1 5- I 6 (emphasis added).]

In other words, the decarbonization is achievable at relatively minor costs

which are offset by lasting climate benefits.

The reductions in natural gas usage are accomplished in large partby a

phased electrification of residences and commercial buildings. Installing natural

gas in new construction must come to a halt by 2025, at this point, less than two

years from now. This is encompassed in Goals 4.I and 4.2, which we quoted at
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length above.

There is no reason to believe that these strategies will not be

implemented. NJNG will no longer be able to install gas into new buildings in

less than two years. This translates into no increase in any usage on the 16-inch

line operating at reduced pressures, and the current regulator is, by the

company's own admission, able to handle current load and projected future load

for the next three to four years, ayear or so short of 2025. There obviously can

be no significant increase in load on the 16-inch line before the 2025

moratorium on gas in new buildings takes hold. At that point, if not before, the

need for the added capacity that the proposed regulator would serve will have

vanished. The proposed regulator is not needed at all,let alone "reasonably

necessary."

3. Beginning in 2020, a ten-year period of ascertaining how best to

convert the remaining buildings served by natural gas is then followed by

implementation that accomplishes significant reductions all the way to total

decarbonization in 2050. Thus, by 2030, the state's incentives and experiments

with the best way of electrifying buildings then served by natural gas will have

borne fruit, and the conversion of those homes will be underway. At that point,

obviously, the load on the 16-inch line will begin, if it has not already begun, a

decrease down to zero or close fo zero if there are aîy industrial customers that

use natural gas as a feedstock. Given the number of buildings served by natural
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gas, this conversion cannot be gradual or leisurely if the 2050 decarbonization

goal is to be met. The recently issued DEP report, "New Jersey's Global

Warming Response Act: 80x50 Report," which we discuss next, elaborates on

the implementation of the final stage of decarbonization.

A critical part of the EMP's strategies is to cast a very skeptical eye on

requests for natural gas infrastructure improvements, such as the proposed

regulator:

Further, as New Jersey takes active steps to decarbonizes its energy
sector, the gas public utilities must assess existing pipeline capacit)¡
and plan for a gradual reduction in system use safely, reliably, and
affordably, including through the use of non-pipeline solutions.
Finally, the gas public utilities must prioritize the repair or possible
replacement of pipelines leaking methane.
[Ha450, Holm-18 at 14 (emphasis added).]

EMP Strategy 5. Decarbonize and modernize New Jersey's energy
system
*{<*

New Jersey's natural gas use declines to less than one-fifth of
today's levels by 2050, likely reducing the need for gas distribution
system expansion.
lHa453, Holm-18 at lT,emphasis added.l

There is an even more pointed admonition in the EMP's detailed

discussion of strategies :

Strategy 4: Reduce Energy Consumption and Emissions from the
Building Sector

Seventy-five percent of residences in New Jersey are heated with
natural gas; another 10olo use oil or propane. Much of the
infrastructure, technology, and assets used to power the building
sector have decades-lon&life spans. Therefore, continuing to
expand the gas distribution system and rely on fossil-fuel heating
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lln
lock in decades of continued emissions and risk financing what will
become stranded assets. Dela)¡ing the transition might pose a
missed opportunity to replace existing equipment with more
efficient electric options. Further, the Integrated Energy Plan (IEP)
modeling shows that a delay in building electrification will result in
higher economic costs and limited flexibility to further reduce New
Jersey's emissions or compensate for other sections that
decarbonize more slowly than planned.
[Ha458, Holm-18 at 157, emphasis added; footnotes omitted.]

The State's climate laws and policies demonstrate that the proposed

regulator is not reasonably necessary for the service of the public. NJNG is

seeking to "lock in decades of continued emissions ffrom not just the regulator

itself but from the new growth in natural gas consumption that it will make

possible] and risk financing what will become stranded assets."

The integrated energy plan showed these goals are feasible and cost-

effective:

Relevant Integrated Energy Plan Findings
. Electrification reduces annual costs by 50% in 2050,
compared to retaining gas use in buildings, in order to meet
emissions targets. Electrification is cheaper, despite low natural gas
costs, because emissions targets require substituting a significant
fraction of natural gas with carbon-neutral fuels. In the Least Cost
scenario, carbon-neutral fuels are not required until the late 2040s
and are primarily used in the electricity sector. In Variation 3,
carbon-neutral fuel use starts earlier, and five times as much
carbon-neutral fuel is required in 2050.
***
. Building electrification reduces total energ)¡ use.
While building electrification increases electricity use, it reduces
total energ)¡ needs because heat pumps are much more efficient
than direct combustion of fossil fuels for heat.

lHa46l-461, Holm-18 at 160-161 (emphasis added.)l

Page 37 of 65

FILED, Clerk of the Appellate Division, June 14, 2023, A-001582-22



Rather bizarrely, in an effort to evade the statutory command that this

proceeding apply the EMP and its objectives and commands "to the maximum

extent practicable and feasible," NJNG offered the testimony of Robert Chilton,

a paid consultant who was at one time the Director of the Division of Energy at

the BPLJ. He had no role of any kind n the development of this EMP. His

testimony consisted largely of two parts. First he claimed that the current EMP

is merely advisory. Second, he claimed that implementing the EMP's natural

gas decarbonization mandates will not be achievable, because, in his opinion,

the electrical grid is incapable of handling the projected increase in electrical

transmission and distribution load. Both opinions are directly contrary to

governing law. In addition, both "opinions" are inadmissible as expert opinion

on an ultimate legal issue.

Mr. Chilton testified,

The EMP is a long-range planning documentthat sets a vision, strategies
and goals to achieve by 2050 a transition to a I00% carbon-neutral
electric grid, and a 80% reduction in the State's carbon emissions,
including al5%o reduction in natural gas consumption, with many
important implementation details still to be worked out in future
proceedings." Ha923-924, P-10 at 4:27-22, -5:1-3."The EMP's strategies
and goals make it clear that the envisioned reduction in natural gas
consumption will occur in a very gradual manner over several decades....
lHa924, P-10 at 5:7-8.1

Mr. Chilton essentially repeats these claims atHa928-930, P-10 at 9:1-1 1:5. He

also implies that this EMP is in substance no different from previous plans, and

that the current EMP will change overtime, in part because of changes in
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gubernatorial administrations. Ha928-929,P-10 at 9:16-10:14. Our discussion

above shows why this is patently untrue.

Described this wãy, the 231+ page EMP seems to have been hardly worth

the trouble, according to Mr. Chilton. Of course, this is rù/rong, and NJNG's

contempt for New Jersey's energy and environmental policies is unfortunate, to

put it politely.

An expert is not permitted to offer an opinion on any question of law, and

such an opinion is inadmissible. See, e.g., Estate of Campagna v. Point LLC,

464 N.J. Super. 153, 171-73 (App. Div. 2020), citing Kamienski v. State , 451

N.J. Super. a99 (App. Div. 2017). A witness may not offer testimony about the

interpretation of a law or regulation. Ptaszynski v. Atlantic Health, 440 N.J.

Super. 24,37-38 (App.Div. 2016). Mr. Chilton's "opinion" on the

interpretation of the state's climate laws is inadmissible.

The EMP is the law of the land, and binding on this proceeding according

to law, and Mr. Chilton's invitation to treat it as merely advisory may well

reflect a prior BPU Staff s attitude towards its legal obligations, but it has no

place in today's climate crisis.

NJNG's second EMP argument is based entirely on misdirection and

unsupported speculation; Mr. Chilton claims that the EMP sets a goal of

electrifying buildings including modern air and ground-sourced electric heat

pumps, and that this will take place over a "very long and gradual transition
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away from natural gas." Ha938; P-10at 16:8-17:18. Yet he admitted that there is

no such statement, or anything akin to it, in the EMP itself. This claim is rather

based on the theory, personal to him, that the electric grid will not be

sufficiently prepared for many years to come to accept the increased load that

will result from transitioning the building sector away from natural gas. Ha940;

P- 10, 1 8: 1- I9:2; 6T39 .18-45.7 . Mr. Chilton and the company do not and cannot

cite to any provision of the EMP or anything else to support this utter

speculation. Mr. Chilton repeated this speculation at the hearing, but still

offered no evidence in support.

Mr. Chilton's claims that the electrical grid is not able to handle the

increased load created by the EMP's decarbonizationmandates are also

inadmissible. These are decisions entrusted by law to the BPU. Speculation is

personal to Mr. Chilton and he did not identify any particular standard by which

he was measuring the state of the grid and its sufficiency to meet increased

electrical demand from decarbonization. "A standard which is personal to the

expert is equivalent to a net opinion." Taylor v. Delosso ,319 N.J. Super. 174,

1 80 (App. Div. 1999) (citing Crespo v. McCartin , 244 N.J. Super. 413, 422-23

(App. Div. 1990)). Therefore, expert testimony is admissible only if it is

prefaced by testimony upon which the finder of fact could find that "the

consensus of the particular profession involved recognizedthe existence of the

standard defîned by the expert." Ibid. In short, the net opinion rule is "
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prohibition against speculative testimony." Harte v. Hand,433 N.J. Super. 457,

a65 (App. Div. 2013). The ID failed to examine Mr. Chilton's testimony

according to this standard.

The BPU and this court are obligated to reject any testimony which

speculates that the BPU will fail to fulfill its duties.

The EMP's extensive analysis of New Jersey's electric transmission and

distribution systems demonstrates that through an impressive number of

strategies, including increased use of renewables and distributed generation the

grid will be able to handle the energy demand that will no longer be met by

natural gas.

Mr. Chilton correctly notes that the EMP targets new construction and

conversion from existing oil- or propane-fueled buildings and buildings with

electric baseboard heating. He also correctly notes that the EMP directs that

existing buildings with natural gas service should be retrofitted beginning in

2030, as we set forth above. NJNG-10 17:1-18. 6T46.6-48.19.

All this disproves Mr. Chilton's speculation that the transition away from

natural gas is some "long range" wishful thinking or "very gradual" process. To

the contrary, the EMP sees a process that begins now, ends new installations in

buildings in less than three years, and rapidly accelerates reductions at least by

2030, in just eight years. In addition, the 80x50 Report specifies a very

aggressive schedule: "To support a steady conversion of the building inventory,
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legislation or BPU directives could be pursued to meet the building conversion

rates in the 2019 EMP of 22Yo conversion by 2030,640/0by 2040 and90Yoby

2050." Hal19.

If approximately l0% of New Jersey residences use propane and oil heat,

and the EMP and the 80x50 Report target a22o/o conversion by 2030,then 72Yo

of the conversions are existing natural gas or baseboard electric heat. The 80x

50 Report notes:

By 2050, the installed base of electric high-efficiency alternatives for
space heating and hot water will reach approximately 90% under the least
cost scenario of the 2019 EMP. Since these types of equipment have long
service lives, sales of new heating and hot water units must shift rapidly
to the new technologies, reaching approximately 75% of total sales by
2030. And an "aggressive conversion" must begin no later than 2030.
[Ha140.]

Moreover, as noted above, there are very few residences in NJNG's territory

that use propane or oil heat. HaI40-I4I.

This means that NJNG must attainreductions in natural gas usage by

halting installations in new construction, beginning retrofrtting residences and

commercial buildings immediately, not until 2030 or later. Avoiding natural gas

installations in new construction doesn't reduce gas consumption but merely

avoids a further increase.

Putting together the Clean Energy Act, the Global Warming Response

Ac| the EMP and the 80x50 Report, these are conclusions that cannot be

responsibly disputed. If we are to meet the decarbonization objectives, natural

Page 42 oï 65

FILED, Clerk of the Appellate Division, June 14, 2023, A-001582-22



gas distribution companies such as NJNG must begin gas consumption

reduction strategies immediately.

When the state's energy and climate change policies are considered with

the basic facts about the current regulator, the lack of any need for the proposed

gas combustion regulator is exponentially reinforced. The current regulator was

installed in20l2 and as of the 2020 hearing it still had fifteen to twenty years of

useful life remaining. It is safe, reliable and emits no real greenhouse gases and

consumes no natural gas. By 2030, when the conversions away from natural gas

must accelerate, the current regulator will still be operating as a safe and

reliable part of an infrastructure that must now serve an accelerating reduced

load. It will have at least five and perhaps ten or more years of useful life.

By 2030 NJNG must have achieved a22o/o reduction in natural gas

consumption, with "significant numbers of replacement beginning in 2030." By

2040 NJNG must have achieved a reduction of 640/o. By 2030, at the absolute

latest, then, the need for the proposed regulator and its capacity to serve a load

substantially higher than at present will have long since vanished entirely, and,

indeed, the 16-inch transmission line will become a candidate for stranded asset

treatment.

But the most glaring mistake in the NJNG argument (and Mr. Chilton's

testimony), and the BPU's acceptance of it, is that the)¡ are diversionary and

irrelevant. Whatever the future may hold, the Clean Energy Act requires now
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that decisions such as the ones rendered in this case "shall to the maximum

extent practicable and feasible conform" with the EMP, now. not just at some

unknown time in the future. N.J.S.A. 52:27F-15(b)(emphasis added). There is

simply no discretion to ignore this mandate.

D. "New Jersey's Global Warming Response Act: 80x50 Report:
Evaluating Our Progress And Identifying Pathways To Reduce
Emissions By 807o By 2050"

A policy issuance occurred as the hearings in this case were underway.

On October 15, 2020, the Department of Environmental Protection issued a

report entitled, "New Jersey's Global Warming Response Act: 80x50 Report:

Evaluating our Progress And Identifying Pathways to Reduce Emissions By

80% By 2050." (80x50 Report). Ha108. We requested that the BPU take

judicial notice of this report. N.J.R.E,. 201(bX1)-(3); N.J.R.E. 803(cX8). We

briefed this report to the ALJ and BPU, but both ignored it. Hal05.

This report was mandated by the GWRA and states quite unequivocally

that New Jersey needs even more aggressive decarbonizationmeasures than

those in the EMP if it is to meet the 80% reduction objective by 2050. In its

introduction, the report says:

New Jersey is especially vulnerable to the adverse effects of climate
change due to its coastal location and population density. Minimizing

I
all levels of government and sectors of the econom). to facilitate the steep
reductions of greenhouse gas (GHG) emissions that are necessary to
protect New Jersey's economic. social. and environmental vitality.
Recognizing the need for coordinated action in the public and private
sectors, the New Jersey Global Warming Response Act (L. 2007, c. ll2;b
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L.2018, c. 197) (GWRA) directed the New Jersey Department of
Environmental Protection (DEP), in collaboration with other state
agencies, to develop plans and make recommendations for reducing
emissions of climate pollutants, represented throughout this report as
carbon dioxide equivalent emissions or CO2e,to 80o/o below their 2006
levels by the year 2050 (known as the "80x50" goal).
[Ha113, emphasis added; footnote omitted.]

The report notes the critical role played by reducing natural gas consumption in

the buildings sector:

Residential and commercial buildings account for the second
largest share (26%) of the state's GHG emissions, accounting for
24.6 }i4lilT CO2e in2018. In order to achieve the 80x50 goal,
emissions from the residential and commercial building sectors
must be reducedbyS9% to 2.7 MMT CO2e by 2050. Space and

2
buildings relying predominantly on natural gas.

[Ha I I 8, emphasis added.]

This report urges even more rapid action than the EMP itself.

Meeting the 80x50 goal will require very substantial reductions in
GHG emissions in the transportation, residential and commercial.
and electric generation sectors, given the predominant contributions
of those sectors to New Jersey's total emissions.
[Ha1 1 5, emphasis added.]

Thus, the 80x50 Report sets the progression of reductions in natural gas

consumption: in just ten years, a reduction of 22o/o, in another ten years, fully

64%. The report repeats and elaborates on the EMP's strategies we set forth

above:

To achieve New Jersey's 80x50 goal the building sector will need to
phase out reliance on fossil fuels and aggressively pursue
electrification of heating. cooling and appliances.

f
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To achieve the 80x50 GHG reduction target, the state should
prioritize the creation of a building electrification roadmap paired
with incentives that initially target buildings currently relying on
propane and heating oil for space and water heating and inefficient
electric resistance baseboard heating. Additionally, the state should
mandate that all new construction is net zero carbon no later than
2025 in order to alleviate dependence on fossil fuels for building
heating and cooling and to avoid the cost of stranded assets.

[Ha 1 32, emphasis added.]

And New Jersey is a profligate user of natural gas:

A recent EIA survey (USEI A,2015) of the mid-Atlantic region's
residential sector (New York, New Jersey and Pennsylvania)
estimated natural gas end-uses to be largely space heating and
water heating (Figure 2.2). According to most recent Residential
Energ)¡ Consumption Survey, New Jersey households, on a per-
household basis. are the highest consumers of natural gas used in
residential heating in the country (in Btu per )¡ear). (LJSEIA. 2015).
Three out of four New Jersey homes use natural gas as their
primary home heating fuel (USEIA, 2019).
Ha138.l

The report addresses the "low hanging fruit" from oil and propane. Hal40-141.

As we noted above, there is very little opportunity to achieve realistic

reductions in Monmouth County because there are very few such buildings.

The costs of not moving aggressively are substantial.

Any delay in the building electrification transition will lead to
stranded assets, higher costs and limited flexibility to further reduce
emissions. This is because the infrastructure necessary to support

such as boilers and appliances, as well as the underlying utilit)¡
infrastructure. has decades of anticipated lifespan.
lHal 44, emphasis added.l

No error in the ID and BPU Decision is more consequential and less

defensible than the cavalier treatment of New Jersey's climate law. The ID gives

I n
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a back hand acknowledgment that "the BPU must consider the directives of the

EMP." Ha81. But the ID does nothing of the sort. Early in the OAL

proceedings, Holmdel filed a motion to compel NJNG to reconsider the

petitions in light of the EMP. The ALJ denied the motion in an order dated June

II,2020, erroneously concluding that the "definite regulations and standards

must be put in place before any reliance on the general declarations within the

EMP and Executive Orders 100 can impact these proceedings." Ha81. Thus, the

contents of the EMP and the governing law were transformed in the space of

one page from "mandates" that the BPU must consider to "general

declarations." There is nothing in the law or the EMP itself to support such an

erroneous supposition.

The ID and BPU Decision compounded this error by concluding that the

ALJ's Junel l order was "the law of the case." Ha84,Ha54. The law of the case

"doctrine is not an absolute rule as'the court is never irrevocably bound by its

prior interlocutory ruling[.]"' Jacoby v. Jacoby,427 N.J. Super. 109, 117 (App.

Div.2012). (citations and internal quotation marks omitted). "[T]he law of the

case concept is merely a nonbinding decisional guide addressed to the good

sense of the court in the form of a cautionary admonition against relitigation

when the occasion demands it." Id. at 411 (quotation omitted). The doctrine is

not mandatory and need not be mechanically applied in all cases. State v. King,

340 N.J. Super. 390, 400 (App. Div. 2001). When applied to interlocutory
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orders, the doctrine is discretionary and to be applied flexibly in order to serve

the interests ofjustice. Ibid. The BPU Order erroneously states that the law of

the case doctrine is applied unless the first decision was clearly erroneous. The

ALJ's ruling on Holmdel's motion was clearly erroneous, because it held that

further rulemakings were required, but the BPU Decision misstates the law.

That doctrine has no place when it concerns a matter of significant state

policy and a statutory mandate. The court owes no deference at all to the BPU -

which is plainly wrong -- on these legal issues.

NJNG, the ID and the BPU repeatedly cite and refer to the utility's

statutory obligation to provide "safe, adequate and reliable service," N.J.S.A.

48:2-3. But the statute must be read in full:

The board may, after public hearing, upon notice, by order in
writing, require any public utility to furnish safe, adequate and
proper service, including furnishing and performance of service in a
manner that tends to conserve and preserve the quality of the
environment and prevent the pollution of the waters, land and air of
this State, and including furnishing and performance of service in a
manner which preserves and protects the water quality of a public
water supply, and to maintain its property and equipment in such
condition as to enable it to do so.

[N.J. S.A. 48;2-3, emphasis added.]

The Legislature has, therefore, directed that while system reliability is

important, protection of the environment is just as important. The ID refers to

this section three times, Ha66, Ha83, (twice) andHa92, and the BPU Decision

twice, Ha45, Ha55, but neither ever includes the underscored language.

Moreover, N.J.S.A. 40:55D-19 sets forth a process by which a petitioning
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utility must engage in a searching consideration of alternatives. The EMP

simply overlays those subjects in fulfillment of the state's energy and climate

policies.

In In Re Public Service Electric and Gas Company, 35 N.J. 358,377

(1961), our Supreme Court stated held that "fa]lternative sites or methods and

their comparative advantages and disadvantages to all interests involved,

including cost, must be considered in determining such reasonable necessity."

This means that this court and the BPLJ must consider "alternative sites,"

"alternative methods," the "comparative advantages and disadvantages" and the

"costs" of the proposed regulator as compared to any feasible alternative,

including doing nothing. The EMP now mandates that an "alternative method[]"

involving natural gas infrastructure must include doing nothing. These petitions

seek an increase in natural gas infrastructure and creation of a potentially

stranded asset, contrary to the state's energy and climate policy. NJNG has not

ever tried to assess the impact of the EMP on this proposal, in plain violation of

the commands of In re Public Service, 35 N.J. at377, and In Re Monmouth

Consolidated Water Co.,47 N.J. 251,259-260 (1966).

While the company doesn't come right out and say this, the only

conclusion that follows from this is that NJNG is free to just ignore the EMP

unless and until it is specifically ordered to actually do something. The obvious

response to this claim is that in this proceeding, it can and should be ordered to
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do something, in implementation of the EMP: the petitions should be denied,

and NJNG should continue the existing regulator arrangement, which is safe,

reliable, efficient, has a long useful life and ample safeguards and has no

climate change impacts at aLI.

We note that at the hearing, NJNG witness Mr. Chilton was especially

evasive on this point. He refused, multiple times, to answer a simple question:

does the EMP mean that NJNG doesn't have to do anything unless and until it is

specifically ordered to. 6T30.9-33.9. His evasions are not credible.

5. The Proposed Regulator Station Is Not A Reliability Project, But A
Costly Stranded Asset In The Making (Argued Below: Ha105,106)

NJNG argued, and the ID and BPU Decision accepted, that the regulator

station is not a"capacity expansion" project, but a "reliability" project. Mere

nomenclature can not defeat the laws of physics. NJNG's argument may have

some validity as applied to the 16-inch pipeline, but not the regulator. NJNG

claimed that it had to install the 16-inch pipeline in order to permit in-line

inspection. That's a valid reliability claim, because inspections are for safety

and reliability purposes. But that's where the claim ends.

We have demonstrated by the cross-examination of NJNG's own

witnesses that the current regulator is safe, reliable and offers no risk of harm to

the NJNG system or the area. The 16-inch pipeline was installed to replace a

1O-inch pipeline. Common sense compels the conclusion lhat a 16-inch pipeline

can transport significantly more natural gas at comparable pressures than a 10-
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inch line.

The proposed regulator, the subject of this proceeding, is a capacity

expansion project, as the laws of physics dictate. If approved, the proposed

regulator will permit the 16-inch line to be operated at maximum allowable

operating pressures in excess of 700 psi as opposed to the current operating

pressures of 425-450 psi. This would enable the 16-inch line to transport

significantly more natural gas. That's an expansion of capacity. (NJNG's own

witnesses conceded, as set forth above, that there is absolutely no showing that

there is any need to transport volumes of gas in excess of the volumes presently

depressurized by the current regulator.)

In our discussion of the state's energy and climate change policies and

their impact on these petitions, we have quoted several instances in which the

EMP and the 80x50 Report express concern about the potential for utility

infrastructure to become "stranded assets." NJNG's Mr. Chilton defined

stranded assets:

[MR. DICKSON] Q.Now, the statement in the middle of this, that
"One of the things the State must consider is how to evaluate and
balance requests to expand the transmission of distribution systems
versus concerns about stranded assets," would you give us your
understanding of what is meant here by "stranded assets"?

[MR. CHILTON] A. Well, I mean, I guess I'11 answer two ways.
Really, the only sort of formal definition of stranded costs in any of
the BPU's rules or rule makers that I'm aware of, it concerns back to
when the electric distribution system \Mas expanded 20 years ago,
where that concerned generating assets which were either divested,
sold off by utilities who were no longer in the generation business,
or they were spun off into an unregulated affiliate. And the stranded
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cost in that instance, as defined in the Discount and Energy
Competition Act, dealt with the -- any remaining costs on the
utility's box (sic - books), that being the difference, the deficit in
the market value that the transfer or sale took place and the
remaining book value of the asset. So that's really the only formal
definition. So once those generating assets were no longer part of
the utility's plant and service. there was a remaining unamortized
cost that was above market, essentiall)¡. So in that context, my
interpretation of this is there's a point at which, in a good - I think
of it in sort of real-life examples. If there were a build-out. a system

served b)r oil and there was a major. you know. system expitnsion
out there, and -- to serve those customers. and let's say ten years
later that whole area was electrified, and so that gas superstructure
was no longer needed. theoretically that's a stranded cost. It's a
piece of equipment that's no longer needed, and it's - there's still
some unamortized costs on the books of the utility. So that would
be my general understanding of the meaning of the words in that
context.
16T 5 5 :6 -25 -5 6 : | -20, emphasis added.l

The company's claim for the proposed regulator's need is based entirely

on the spurious "icing" issues. In neither petition nor in any of its witnesses'

testimony has the company ever claimed that the proposed regulator is needed

to serve increases in gas service that can not be served by the current regulator.

The company refused to provide any discovery on the volumes of gas moved

through thel6-inch line now and into the future, or the areameant to be served.

The projected increases in load are less than one percent a year. The state's

energy and climate policies mandate immediate and continuing decreases in

natural gas consumption now and into the near future until there is 100%

decarbonizationby 2050. It is, therefore, no overstatement that the proposed

regulator would immediately be a stranded asset as soon as it were installed and
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commissioned. It would be well in excess of what is needed now and into the

future to provide safe and adequate service consistent with the state's

environmental policies.

In the proceedings below, NJNG refused to commit to not seeking

recovery of the costs of the proposed regulator from ratepayers, and so at that

point, we can expect a request to the BPU that the costs of the immediately

useless gas combustion heated regulator be recovered as a stranded cost. We

remind the BPU that NJNG purchased this combustion regulator in a prohibited

sole source non-competitive manner. To quote Mr. Chilton, it will be "a piece

of equipment that's no longer needed, and it's -- there's still some unamortized

costs on the books of the utility."

The simplest way to avoid burdening the ratepayers with a stranded cost

is to avoid incurring the cost in the first place. The petitions must be denied.

6. The BPU Arbitrarily And Capriciously Approved NJNG's Failure To
Consider Alternatives (Argued Below: Ha106)

Construing a predecessor to N.J.S.A. 40:55D-19, our Supreme Court

stated: "fa]lternative sites or methods and their comparative advantages and

disadvantages to all interests involved, including cost, must be considered in

determining such reasonable necessity." In re Public Service Electric & Gas

Co., supra,35 N.J. at 377 (emphasis added). See also In Re Monmouth

Consolidated Water Co., 47 N.J. at259-260. These alternatives include not just

doing nothing by continuing the current regulator, but giving meaningful
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consideration to a superior heat source, a catalytic heater,

The BPU Decision states that "the record indicates reliability issues are

likely to occur with a catalytic heater." Ha45, citing Ha9l. The record indicates

no such thing. NJNG's claims of "issues" with catalytic heaters are just like its

claims about the "icing issues" for the current regulator, the product of highly

creative lawyers' drafting as opposed to actual fact. According to its pre-filed

written rebuttal testimony, NJNG did in fact install five catalytic heaters on

regulator stations and experienced problems with them. Here is what the panel's

written testimony said:

Between 2008 and2010, NJNG installed 5 catalytic inline heaters at
various regulator stations throughout our system. Within the first two
years of operation, we had approximately 6 catalytic heater panels
internal to the units experience major failures for various reasons at two
specific locations, some multiple times. Within four years of operation,
we were forced to replace all32 catalytic heater panels at these very same
locations, as well as three additional panels at a third location. In
addition, at two of three location described above, we have also
experienced several electrical failures related to wiring, thermocouples
and connectors.
lHa832, P-8 at p.26:6-14.1

These exaggerations don't match the facts on their face. First, NJNG does not

claim that there were any service outages attributable to these catalytic heaters,

so the only inference is that there were none. Second, it is clear that NJNG

experienced no identifiable problems at two of the locations. Third, there is no

attempt to describe the problems in any detail, so if the problems were truly

bad, we certainly would have been told more by NJNG's lawyers. Fourth, at one
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of the five locations, the only apparent problem was a failure ofjust two panels,

so nearly all of the identified problems seem to have occurred at just two

locations. Fifth, NJNG obviously has ample experience in operating and

maintaining catalytic heaters (which the company confirmed in the hearing,

2T89:22-25,-90:I-25,-91 : 1- 1 1; has experienced no panel failures since 2012

("fw]ithin four years of operation," which began in 2008); and only unspecified

and unsupported claims of "electrical failures." Whatever may have been those

"electrical failures," NJNG has never claimed that they were serious, costly or

in any way other than normal operation and maintenance issues. ("There was a

malfunction aboard the plane" can mean anything from a broken seatback to a

fatal crash.) Given NJNG's multiple exaggerations on its "icing" claims, it does

not deserve any benefit of the doubt here, and it has the burden of proof. And

discovery and cross-examination at the hearing soundly defeated NJNG's

inaccurate written testimony. (NJNG refused to answer a number of Homdel's

discovery requests.)

To begin with, a catalytic heater was technologically feasible and in the

same range of expense:

Q. I don't recall if I actually asked this question. I think you referred to
it, Mr. Sanders, in one of your answers. It would be technologically
possible and feasible to use a catalytic heater at this 960 Holmdel Road
regulator station?
A. Technically speaking, yes.

Q. Thank you.
12T84:12-19.1
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Q. And as you sit here today, you have no idea whether a catalytic heater
configured for this particular regulator station would cost more or less
than the one you purchased from CWT?
MR. WYCKOFF: I don't know that for sure because we haven't discussed
that. But in our past experience we believe that a calalytic heater is
compatible, if not slightly more than, the CWT-type heater.
Q. And that experience is the five catalytic eaters that you discuss in our
rebuttal testimony?
MR. WYCKOFF: Yes.
[2T80: 12-25, -8 1 : I -25, -82:I-12.1

The witnesses then conceded that the"problems" they vaguely discussed in their

lawyer curated rebuttal testimony were not so serious, after all.

Q. Now, we'll be talking about catalytic heaters soon, but I want to ask
these questions in the context of this point. Your rebuttal testimony, P-8,
and some of your discovery responses contain a discussion of problems
you've experienced with catalytic heaters on your system, specifically
five heaters that were installed on your system; is that correct?
MR. SANDERS: Can you point to where--this is Kraig Sanders. Can you
point to your-- to our statement in direct?
Q. I can point to it on rebuttal.
MR. SANDERS: Okay. Rebuttal. Thank you.
Q. The question starts at the bottom of page 25,line 20, goes over to page
26,line 17 .If you want to read that to yourself before you answer my
questions, please do so and tell me when you're ready.
(Witness reviews document.) MR. SANDERS: Yes. I have it.
Q. The top of page 26,linel, the testimony says, "Moreover, the
Company did consider catalytic heater for this station."Did I read that
correctly?
MR. SANDERS: Yes.
Q. And the last line--two lines of this answer, lines16 andl7--we11, they
start at line14,"Given these problems, installation of a catalytic heater
does not comport with the purposes of the regulator station, which is to
provide safe and reliable gas service to New Jersey Natural Gas
customers, and the Company has made the decision to no longer use this
type of heater. "Now, My question to you is, you didn't really seriously
consider a catalytic heater for this statement, did you?
[Colloquy omitted.]
MR. WYCKOFF: Yes, we--no, we considered the use of a catalytic hçater
during the design of the station, but for a number of reasons, which are in
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this answer to discovery, we ruled that out as a viable option for
installation.
BY MR. DICKSON: Q. Going to the statement on lines 16 and 17 , the
Company has made the decision to no longer use this type of heater. That
decision was made before you began to design this regulator station, was
it not?
MR. WYCKOFF: Actually, it was around the same time that we decided
not to use it anymore, because we had experience and issues with them,
for those that had been installed just previous to the design of this station,
and that is what we were referring to. So in the last line, I guess,
depending on your interpretation, as of today, we have made that
decision, and it was made around the time, give or take, of when we were
designing this regulator station.
l2T7 l:16-25, -7 2:I -25, -7 3 :l -25, -7 4:l- 1 1.1

Q. Okay. Thank you. My question, however, was in designing this
particular regulator station, the one that was to be sited at 910 Holmdel
Road. You did not get in touch with that supplier of catalytic heaters, the
ones on your system, and indicate to them that you would be interested in
getting a quotation from them with specifications such that it would avoid
the problems that you had previously experienced; you did not do that,
did you?
MR. WYCKOFF: No, because we were having these issues at the same
period of time, so we were not confident that that could be done and they
could provide a reliable product because they could not even determine
what the issues were that Kraig fSanders] mentioned, so we basically
simply did not want to use them because of those ongoing issues. We did
not ask them for a quotation, no.
l2T :80:2-1 9 (emphasis added).1

Here it is important to recall that the heater was purchased in late 2012 or

January 2013, so that's when NJNG decided that it would not consider a

catalytic heater. N.J.S.4.40:55D-19 and the applicable cases do not include any

time limitations on the requirements of considering alternatives.

Q. Okay. And who is that supplier, just for the record?
MR. SANDERS: Bruest.
MR. WYCKOFF: Are you talking about the manufacturer, sir, or the local
sales representative?
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Q. The manufacturer, please.
MR. WYCKOFF: It would be Bruest Heaters, B-R-U-E-S-T, is the name
of the manufacturer.
Q. B-R-U-E-S-T?
MR. SANDERS: Yes, sir. I believe so.

Q. Okay. Thank you. Now, they're not the only manufacturers for
catalytic heaters for natural gas regulators, are they?
MR. SANDERS: No, they're not.
Q. In fact, there are a number of other manufacturers who make heaters
for natural gas regulators, correct?
MR. SANDERS: Yes.
Q. In the process of designing this particular station at 970 Holmdel Road
[sic], you didn't make any effort to contact any other suppliers or
manufacturers of catalytic heaters to see if they were interested in
supplying the heater for this; isn't that correct?
MR. SANDERS: Yes. That is correct.
Q. And you didn't make any attempt to talk to other natural gas
companies that had catalytic heaters to inquire if they had catalytic
heaters on their system that they considered reliable, correct?
MR. SANDERS: Not that I recall.
Q. And as you sit here today, you have no idea whether a calalytic heater
configured for this particular regulator station would cost more or less
than the one you purchased from CWT?
MR. WYCKOFF: I don't know that for sure because we haven't discussed
that. But in our past experience we believe that a catalytic heater is
compatible, if not slightly more than, the CWT-type heater.
Q. And that experience is the five catalytic heaters that you discuss in
your rebuttal testimony?
MR. WYCKOFF: Yes.
[2T80: 12-25, -8 1 : 1 -25, -82:I-12.]

Q. And the five heaters that you have installed on your system were
installed between 2008 and2010, correct?
A. Yes. That's correct.
Q. You described them as in-line heaters. How is that technologically
different than the CWT heater that you have purchased for this unit?
A. I think that is also considered an in-line heater.

Q. Now, on these five catalytic heaters, you described that there were
heater panels that failed. Can you tell me how many panels there are on
each of these heaters?
A. I believe there are eight panels.

Q. You'll see further down in the answer that you had to replace aIl32
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panels, 32 panels at the very same location. There were two locations
where these problems \Mere concentrated, correct?
A. Yes. So that would be 16 panels. Each unit has 16 panels that would
that would be-- yes.

Q. And then there was three additional panels that failed or needed to be
replaced -- let me rephrase. There were three additional panels that
needed to be replaced at a third location; is that correct?
A. Yes. That's correct.
Q. And then at two of the three locations described you have experienced
electrical failures related to wiring, thermalcouples, and connections,
correct?
A. Yes. That's correct.
Q. Now, do I understand from this testimony, then, that you really haven't
had those kinds of problems or any material problems at two of these
catalytic heater locations ?

A. Not to this degree, no.
[2T83 :I-25, -84: 1-1 1 (emphasis added).]

And the manufacturer covered nearly all of the cost of the failures, and there

were no service outages:

Q. Subpart A, the answer you were just referring to, October 2019,two
additional panel failures. How many panels were involved?
A. Two panels.

Q. Two panels. Thank you. The answer to subpart D you state that "The
parts associated with the panel failures and replacement were covered by
the manufacturer." Did I read that correctly?
A. Yes.
Q. And how many of these panel failures and replacements were covered
by the manufacturer; all of them that you've identified or some subpart?
A. The 32 panels were covered. And what I mean by that is they were
either replaced andlor rebuilt to our specifications.
Q. So all of that--and when was that work completed, the manufacturer
replacing or rebuilding? Do you know when that was completed? Was it
done right away? Did it take years?
A. Within ayear or so of the actual failures themselves-- the entire
process took about a little over a year to replace the panels out. It wasn't a
simple swap, so to speak. We--you know, we had to replace panels. We
couldn't bring the heaters off line, so it was a process that took several
months up to ayear to replace aI1,32. We had spares that we put in
service, et cetera. It was a little more involved than just swapping them
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out.
Q. I understand. And so you kept the heater in operation and replaced the
panels one by one, two by two so that the heater would stay in operation?
A. Yeah, dependent on the availability of the panels, obviously, has--the
heaters, obviously, needed to be in operation at all times, and so the
process was a little involved. We also had items that were being repaired
and replaced, so there weren't-- it wasn't a simple reorderin g of 32 panels,
so to speak, because there were other issues involved.
Q. Did the manufacturer cover labor costs associated with these repairs
and replacements?
A. l.{ot our labor and costs, because of their particular labor.
Q. And did the manufacturers coverage include the two panel failures in
20t9?
A. No. No.
12T87 :25,-8 8 : 1 -25, -89 :I -21 .l

In addition, timing defeats the company's unlawful refusal to consider a

catalytic heater. The company's first application to the Holmdel ZB was filed on

March l7 ,2015, and by that time, NJNG had finished all of its real "problems"

with catalytic heaters at two of its five locations. That application was denied

on December 7,2016, by which time NJNG had another year's nearly

trouble-free experience with catalytic heaters. Ha4l3. NJNG filed its first

petition on January 17,2017. By this time, NJNG knew that N.J.S.4.40:55D-19

and the applicable cases required robust consideration of "alternative methods"

such as a catalytic heater that would mitigate the adverse impact.

The company applied to the Holm deI ZB for the 960 Holmdel Rd. site on

January 2,2018, by which time NJNG had experienced at least three nearly

trouble-free years' experience with catalytic heaters. As the company had filed

a petition the previous year under N.J.S.A. 40:55D- 19, it then knew that the
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applicable law and cases required more consideration of "alternative methods"

such as a catalytic heater that would mitigate the adverse impact than it had thus

far conducted. At least from the time it filed the petition to the BPU for 960

Holmdel Road, then, NJNG had ample time, ayear, to now give lawful

consideration to adding another catalytic heater to its system at the proposed

location.

7. The BPU And ID Erred As A Matter Of Law In Ignoring The Decisions
Of The Holmdel Zoning Board And Accepted And Relied Upon rrExpert"
Testimony That Contradicted The Expert Findings Of The Holmdel Zoning
Board (Argued Below: Ha106)

Among the factors that the BPU must consider under the statute is "the

community zone plan and zoning ordinance, as well as physical charucteristics

of the plot involved and the surrounding neighborhood and the effect of the

proposed use thereon." In Re Public Service Electric And Gas Co., 35 N.J. at

376-77.

Of course, the BPU does not possess any expertise in land use or zoning.

This isn't meant as a criticism, but to note that the BPU's expertise lies

elsewhere. This is not a simple area of the law; the leading treatise net of

appendices is over a thousand pages long with additional material online. Cox

and Koenig, New Jersey Zoning And Land Use Administration , 2022 Ed. The

BPU is ill-equipped to judge close controversies on this factor.

As we have noted there were two separate proceedings before the

Holmdel ZB, and that Board denied both applications with resolutions making
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detailed findings of fact. The primary relief NJNG sought was a variance from

the ordinance's requirement of one principal use per site, a very common

provision aimed at controlling inappropriate over-development. See, e.g. Sun

Co. Zoning Board,286 N.J. Super. aaO (App. Div.) certif. denied, 144 N.J. 376

(1966). Consideration of a request for a variance is a complex process of

considering both positive and negative criteria including the provisions of the

municipality's Master Plan and periodic reexamination reports. A lead case is

Medici v. BPR Co.,I0l N.J. 1 (1987), which contains an extensive discussion

of the overall framework and operation of zoning law on variances. (The Cox

and Koenig treatise devotes 200 pages alone to the law and practice of

variances.) Zoning ordinances are to be liberally construed in favor of the

municipality. See e.g, State v. Township of Pennsauken, 160 N.J. 156,171

( 1999). On judicial review , a zoning board's factual determinations can only be

reversed if arbitrary and capricious, primarily because, it is very commonly

stated, local citizens serving on boards are more familiar with a community's

characteristics than a reviewing court. See, e.g. Med. Center v. Princeton Tp.

Zoning,343 N.J. Super. 177,198 (App. Div. 2001) citing Ward v. Scott, l6 N.J.

16,23 (19s4).

The ALJ and BPU ignored the ZB resolutions as probative and useful

proof of the proposed NJNG regulator on the municipality's land use and

master plan. There is nothing in any statute that supports this evasion.
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NJNG offered the testimony of Christine Nazzaro-Cofone a planning

expert, who had also testified at theZB. (NJNG allowed that she could be

referred to as Ms. Cofone.) Her testimony was that the NJNG applications

should in fact have qualified for zoning variances. The ID relied exclusively on

her testimony as regards the impact of the combustion regulator on Holmdel's

land use ordinances, Pa86, in finding that her testimony was "undisputed" and

that the combustion regulator "will not be incongruent with the existing

structures and their uses." (The existing structures are an office complex and a

cell phone tower.) The BPU Decision made the same mistake of law. Ha55.

The ID is manifestly incorrect in concludingthat Ms. Cofone's testimony

was "undisputed." Holmdel's expert on land use is the body charged by law with

being the Township's expert on all applications to depart from the existing land

use plan, namely, the Township Board of Zoning Adjustment. N.J.S.A. 40:55-

70c; 40:55-70d. The Township ZB very much disputed her testimony and

conclusions in its two resolutions of disapproval. It seems entirely logical that

consideration and deference be given to the local land use boards in these cases,

which, after aII, are governed by a statute which is itself a provision of the

Municipal Land Use Law. Unlike Ms. Cofone, the members of that Board of

ZoningAdjustment all live in Holmdel, are very familiar with the uses in the

town, the Master Plan and the zoning ordinances as well as prior decisions on

variances. As a matter of law their knowledge and experience with Holmdel
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Township is always superior to that of a paid expert such as Ms. Cofone. N.Y.

SMSA. LP v. Bd. of Adjustment,3T0 N.J. Super. 319,331 (App.Div.2004)

(quoting B Z B fA

303 N.J. Super. 507, 51a (App. Div. 1997). Just as importantly, their knowledge

of and experience with Holmdel Township is superior to that of the OAL and its

judges, and the BPU and its Staff, whose expertise lies elsewhere. The ZB's

expertise, settled case law repeatedly and consistently holds, is superior to that

of any reviewing court and by extension to an ALJ or the BPU. There is nothing

in the statute that would support any claim that land use board's findings on the

issues raised in the petition can be ignored in favor of paid experts. The ID and

BPU Decision arbitrarily never mentioned or considered the Holmdel ZB's

findings and conclusions. See, e.g., Fiore v. Consol. Freightways , 740 N.J. 452,

466 (1995) (court must read all parts of a statute together and not consider

separate sections in a vacuum).

The zoning ordinance permits only one primary use on each site, and 960

Holmdel Road already has two: an office building and a cell phone tower. The

proposed regulator would have been a third primary use. This is an issue of the

permitted density of uses on any one site, a judgment call of the first rank. Ms.

Cofone claimed that the proposed regulator station was no more intrusive or

undesirable than the cell phone tower, and that in her opinion, the ZB should

have approved the application. There are residences and a working vineyard
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across the road. This is simply a matter of where to draw the line. No amount of

testimony by a paid expert can overcome that Holmdel's ZB is entitled to due

consideration and deference on these issues.

V. CONCLUSION

For the reasons given in this brief, Holmdel Township respectfully requests

that the Decision of the BPU be reversed.

Respectfu lly submitted,

POTTER AND DICKSON

By /s/ Peter Dickson
Peter Dickson
Attorney for the Appellant,
Township of Holmdel

Page 65 of 65

FILED, Clerk of the Appellate Division, June 14, 2023, A-001582-22



  SUPERIOR COURT OF NEW 
JERSEY 
APPELLATE DIVISION 
DOCKET NO.: A-1582-22  

 
IN THE MATTER OF THE PETITION 
OF NEW JERSEY NATURAL GAS 
COMPANY FOR A DETERMINATION 
CONCERNING THE HOLMDEL 
REGULATOR STATION PURSUANT 
TO N.J.S.A. 40:55D-19 – 2017 
PETITION  
 
and  
 
IN THE MATTER OF THE PETITION 
OF NEW JERSEY NATURAL GAS 
COMPANY FOR A DETERMINATION 
CONCERNING THE HOLMDEL 
REGULATOR STATION PURSUANT 
TO N.J.S.A. 40:55D-19 – 2018 
PETITION 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
CIVIL ACTION 
 
ON APPEAL FROM A 
FINAL AGENCY DECISION 
OF THE STATE OF NEW 
JERSEY 
BOARD OF PUBLIC 
UTILITIES 
 
BPU DOCKET NOS. 
GO17010023 & GO18111257 
 
OAL DOCKET NOS. PUC 
01160-17 & PUC 17810-18 

: 
: 
: 
: 
 

 
 

BRIEF AND APPENDIX ON BEHALF OF RESPONDENT, 
 THE NEW JERSEY BOARD OF PUBLIC UTILITIES 

Date Submitted: August 28, 2023 

 

 
 
 
Sookie Bae-Park 
Assistant Attorney General 
     Of Counsel 
 
Matko Ilic  
Deputy Attorney General 
Attorney ID No. 274332018 
     On the Brief 

 
MATTHEW J. PLATKIN 
ATTORNEY GENERAL OF  
NEW JERSEY 
R.J. Hughes Justice Complex 
P.O. Box 112 
Trenton, New Jersey 08625 
Attorney for New Jersey Board of Public 
Utilities 
(609) 376-3378 
Matko.Ilic@law.njoag.gov 

 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



TABLE OF CONTENTS 
 

PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS ........ 1 

ARGUMENTS ............................................................................................. 17 

POINT I 
 
THE COURT SHOULD AFFIRM THE BPU’S 
ORDER AS THE PROJECT IS REASONABLY 
NECESSARY FOR THE SERVICE, CONVENIENCE, 
AND WELFARE OF THE PUBLIC (Addressing 
Appellant’s Arguments at Ab8-28; Ab53-61.). ........................... 17 

 
A. The record supports the BPU’s determination that 

the Project is reasonably necessary to provide 
safe, adequate, and reliable natural gas services. ............... 21 

 
B. The record supports the BPU’s finding that 960 

Holmdel Road is the most reasonable site for the 
Project, considering the alternatives.................................. 25 

 
C. The Project will have little to no material impact 

on property values in the vicinity. ..................................... 27 
 

D. The record supports the BPU’s determination that 
the Project will not adversely impact the area’s 
ambient noise levels and air quality. ................................. 30 

 
POINT II 

 
THE PROJECT IS CONSISTENT WITH THE 
ENERGY MASTER PLAN’S GOALS TO MAINTAIN 
A RELIABLE AND SAFE NATURAL GAS SYSTEM. 
(Addressing Appellant’s Arguments at Ab28-53.) ...................... 32 

 
 
 
 
 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



POINT III 
 

THE RECORD REFLECTS THAT NJNG DULY 
CONSIDERED HOLMDEL’S COMMUNITY 
ZONE PLAN AND ZONING ORDINANCE 
(Addressing Appellant’s Arguments at Ab61-
65.). .................................................................................. 39 

 
CONCLUSION ............................................................................................ 43 
 

APPENDIX 

NJNG’s Petition dated November 29, 2018 ............................................ Ra1-27 
 
 

TABLE OF CITATIONS 

Cases 

City of Newark v. Nat. Res. Council in Dep’t of Env’tl. Prot.,  
     82 N.J. 530 (1980) ................................................................................... 18 
 
Clowes v. Terminix Int’l,  
     109 N.J. 575 (1988) ................................................................................. 34 
 
Estate of Campagna v. Point LLC,  
     464 N.J. Super. 153 (App. Div. 2020) ...................................................... 35 
 
Flanagan v. Dep’t of Civ. Serv.,  
     29 N.J. 1 (1959) ....................................................................................... 21 
 
In re Elizabethtown Water Co.,  
     107 N.J. 440 (1987) ................................................................................. 20 
 
In re Hackensack Water Co.,  
     41 N.J. Super. 408 (App. Div. 1956) ................................. 19, 22, 24, 27, 40 
 
In re Monmouth Consol. Water Co.,  
     47 N.J. 251 (1966) .............................................................................. 19, 40 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



 
In re Pub. Serv. Elec. & Gas Co.,  
     35 N.J. 358 (1961) ............................................................................. passim 
 
In re Pub. Serv. Elec. & Gas Co.’s Rate Unbundling,  
     167 N.J. 377 (2001) ...................................................................... 17-18, 20 
 
In re Valley Rd. Sewerage Co.,  
     154 N.J. 224 (1998) ................................................................................. 20 
 
Metromedia v. Div. of Tax’n,  
     97 N.J. 313 (1984) ................................................................................... 39 
 
Pub. Serv. Elec. v. N.J. Dep’t of Env’tl. Prot.,  
     101 N.J. 95 (1985) ................................................................................... 17 
 
Sudler v. Env’tl Disposal Corp.,  
     219 N.J. Super. 52 (App. Div. 1987) ........................................................ 18 
 
 
Statutes 

42 U.S.C. § 7409(b) (1977)........................................................................... 11 

N.J.S.A. 26:2C-38 ........................................................................................ 38 

N.J.S.A. 40:55D-1 to -163 .............................................................................. 1 

N.J.S.A. 40:55D-19 ................................................................................ passim 

N.J.S.A. 48:2-13 ........................................................................................... 40 

N.J.S.A. 48:2-23 ........................................................................................... 33 

N.J.S.A. 48:3-87.9 ........................................................................................ 38 

N.J.S.A. 52:14B-10(c) .................................................................................. 34 

N.J.S.A. 52:27F-14(b) .................................................................................. 32 

N.J.S.A. 52:27F-15(b) ............................................................................. 32, 36 

 

 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



Regulations 

40 C.F.R. § 50.8 ........................................................................................... 11 

40 C.F.R. § 50.11 ......................................................................................... 11 

N.J.A.C. 1:1-15.9(b) ..................................................................................... 34 

N.J.A.C. 1:1-15.9(b)(1)................................................................................. 34 

N.J.A.C. 1:1-15.9(b)(2)................................................................................. 34 

N.J.A.C. 1:1-15.9(c) ..................................................................................... 35 

N.J.A.C. 1:1-15.9(f) ...................................................................................... 35 

N.J.A.C. 7:29-1.2.......................................................................................... 30 

N.J.A.C. 7:36-26.1 .......................................................................................... 9 

 

Other Authorities 

Holmdel, N.J., Mun. Code § 30-3(c) (2022)  ................................................... 4 

 

Holmdel, N.J., Mun. Code § 30-141.5(a) (2022) ............................................. 4 

 

Holmdel, N.J., Mun. Code § 30-155.2(a) (2022) ....................................... 41-42 

 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



1 
 

PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS1 

 Appellant, the Township of Holmdel, appeals from the New Jersey Board 

of Public Utilities’ (BPU) December 21, 2022 order granting Co-Respondent 

New Jersey Natural Gas Company’s (NJNG) petition to construct a natural gas 

regulator station and associated equipment at 960 Holmdel Road in Holmdel 

Township, and finding that Holmdel’s local land use law and any other 

ordinances, rules, or regulations promulgated pursuant to the Municipal Land 

Use Law (MLUL), N.J.S.A. 40:55D-1 to -163, neither apply to nor preclude 

NJNG’s proposed project.  The BPU’s finding that the proposed project is 

reasonably necessary for the service, convenience, and welfare of the public  is 

supported by the record, is not arbitrary, unreasonable or capricious, and, thus, 

its grant of NJNG’s petition should be affirmed.    

Background 

On March 17, 2015, NJNG filed an application with the Holmdel 

Township Zoning Board of Adjustment (HZBA) requesting two zoning 

variances and a site plan approval to construct a regulator station at 970 Holmdel 

Road which is located next to the site that is at issue in this appeal .  (Aa414; 

                                                           
1  Because they are closely related, these sections are combined for efficiency 
and the court’s convenience. 
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Aa791).2  On December 7, 2016, the HZBA denied NJNG’s application 

regarding the 970 Holmdel Road location.  (Aa413; Aa792).3  Consequently, on 

January 11, 2017, NJNG filed a petition with the BPU pursuant to N.J.S.A. 

40:55D-19, seeking a determination that the construction of the regulator station 

at 970 Holmdel Road is “reasonably necessary for the service, convenience, or 

welfare of the public, and that the zoning and land-use ordinance of the 

municipality and its county shall have no application thereto.”  (Aa38; Aa792).  

That petition was transferred to the OAL as a contested case on January 23, 

2017, and was assigned to Administrative Law Judge (ALJ) Elia A. Pelios.  

(Aa38).  On April 3, 2017, Holmdel filed an unopposed motion to intervene, 

which was granted.  (Aa38-39).   

 While that proceeding was pending, NJNG filed an application with 

HZBA on January 2, 2018, seeking use variances, a site plan approval, and a 

conditional use approval for the construction of a regulator station at 960 

Holmdel Road (hereinafter “Project”).  (Ra13; Ra17).4  The application was 

denied on October 25, 2018.  (Aa39).   

                                                           
2  “Ab” refers to Appellant’s Brief, and “Aa” refers to Appellant’s Appendix.  
“Ra” refers to BPU’s Appendix.     
 
3   HZBA’s decision regarding the site at 970 Holmdel Road does not form the 
basis of the present appeal. 
 
4 ALJ Pelios placed NJNG’s January 11, 2017 petition on inactive status for six 
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As a result, on November 29, 2018, NJNG filed a petition (Petition) with 

the BPU pursuant to N.J.S.A. 40:55D-19, seeking the same determination with 

respect to the Project as in the January 11, 2017 petition.  (Ra1).  NJNG proposed 

a natural gas regulator station that would include “a filter, heater, two regulator 

runs and associated piping.”  (Ra5).  It proposed an above-ground heating unit 

to be located adjacent to the proposed regulator station.   (Aa823; Ra4; Ra6; 

2T67:9-15).  The filter for the regulator station is approximately four feet tall, 

and the tallest section of the Project, the vent stacks for the heating unit, is 

approximately fifteen feet tall.  (Aa781; Aa859).   

According to NJNG, the Project’s design is intended to “prevent the 

regulators and associated facilities . . . from freezing and becoming encased in 

thick ice,” which may lead to service interruptions and spread to underground 

piping.  (Ra4-5; Ra7).  It also explained that the purpose of the Project is to 

“maintain the integrity and reliability of NJNG’s local distribution system” by 

significantly reducing gas pressure between the transmission and distribution 

lines and thus facilitate the delivery of gas to customers in Holmdel and 

surrounding municipalities.  (Ra4; Ra6; Ra8). 

 The Project would occupy six private easement areas on Block 13, Lot 13, 

which, pursuant to Holmdel’s zoning code, allows public utility infrastructure 

                                                           

months on October 12, 2017, and renewed the status on June 15, 2018.  (Aa61).   
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as a conditional use.  (Aa856-57; Ra5; Ra18); Holmdel, N.J., Mun. Code § 30-

141.5(a) (2022).5  The lot is 16.51 acres and includes an 80,000 square-foot 

office complex, parking lot, and an over 100-foot-tall cellular communications 

tower.  (Aa789; Aa796; Aa859).  The regulator station would be situated on the 

southeastern side of the lot, which measures about 40 feet by 150 feet, and at 

the southern end of the Holmdel transmission line.  (Ra12; Aa780; Aa789).  The 

station would be located between the office complex and Holmdel Road.  

(Aa780).  A solar farm is located south of the proposed site.  (Aa789).   

To “obscure visibility of the [Project] to the general public,”  NJNG 

proposed covering the regulator station and associated equipment with fences 

and various landscaping, such as 12- to 14-foot-high trees and shrubs, and 

multiple evergreen trees planted about sixty feet from Holmdel Road’s right-of-

way, which is “approximately midway between the [Project] and Holmdel 

Road.”  (Aa781; Aa826).  The Project’s fence enclosure would be located about 

180 feet from Holmdel Road’s right-of-way and “260 feet from the nearest 

residential property line across Holmdel Road .”  (Aa828).  Furthermore, to 

                                                           
5  The Holmdel Municipal Code defines “conditional use” as permitted use in a 
zoning district where the applicant demonstrates that “such use in a specified 
location will comply with the conditions and standards for the location or 
operation of such use as contained in this chapter and upon the issuance of an 
authorization” by the HZBA.  Holmdel, N.J., Mun. Code § 30-3(c) (2022).   
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reduce the Project’s potential noise impacts, the Project would be covered by an 

eight-foot-high sound wall.  (Aa781; Aa826).            

The BPU transmitted the Petition to the OAL as a contested case on 

December 3, 2018.  (Aa39; Aa62).  On December 18, 2019, ALJ Pelios issued 

an order consolidating the January 11, 2017 and November 29, 2018 petitions.  

(Aa39; Aa307).  On February 13, 2020, ALJ Pelios presided over a hearing 

regarding the proposed Project.  (Aa39).  On March 2, 2020, Holmdel filed a 

motion to suspend the briefing schedule and direct NJNG to “undertake a formal 

review of the merits of this [P]roject measured against the new policies” of New 

Jersey’s 2019 Energy Master Plan (EMP).  (Aa269).  On June 11, 2020, ALJ 

Pelios denied the motion (hereinafter “June 11, 2020 Order”) (Aa247).  On 

October 7, 2020, ALJ Pelios denied Holmdel’s motion to reconsider of that 

decision.  (Aa166). 

OAL Hearing and Initial Decision 

The OAL hearing took place over the course of six days in October 2020.  

(Aa62).  NJNG submitted testimony from Kraig Sanders, Marc Panaccione, John 

Wyckoff, Jeffrey Otteau, Edward Potenta, Robert Chilton, and Christine 

Nazzaro-Cofone.  (Aa95). 

 Sanders, Panaccione, and Wyckoff, individually and collectively as a 

panel (hereinafter “panel”), testified as to the need for NJNG’s proposed 
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Project.6  The panel testimony established that, with BPU approval, NJNG 

constructed a 16-inch transmission line in 2012 to replace an existing 10-inch 

line due to its age and to comply with federal pipeline integrity regulations.  

(Aa810-11; 1T132:10-20; 1T133:25-134:22).7   Due to the transmission line 

replacement, the panel testified that installing the proposed regulator station was 

necessary to significantly reduce the pressure of transported natural gas between 

the transmission and distribution systems in a safe, adequate, and reliable 

manner and deliver natural gas to NJNG customers in Holmdel and nearby areas.  

(Aa772-73; 1T132:10-133:13).   

According to the panel, NJNG installed a temporary regulator station at 

the time the transmission line was replaced.  (1T135:18-25; Aa773).  However, 

the panel noted that the temporary station could not be equipped with a heating 

unit, and consequently, the regulator and its related equipment faced icing 

                                                           
6  Kraig Sanders is NJNG’s Director of Pressure Management and Transmission.  
(Aa807).  Marc Panaccione is NJNG’s Senior Engineer.  (Aa779).  Lastly, John 
Wyckoff is NJNG’s Vice President, who is involved with, among other things, 
“the technical design and construction of [NJNG’s] natural gas infrastructure.”  
(Aa807).  
 
7  According to Sanders, the federal rules on pipeline integrity, 49 C.F.R. Part 
192, required all of NJNG’s transmission lines “to be baseline by December 
2012,” which necessitated the replacement of the 10-inch line.  (1T134:20-22; 
1T135:2-9).  Additionally, NJNG’s panel testified that the construction project 
enabled NJNG to perform in-line inspections and assess the line’s pipeline 
integrity in accordance with federal regulations.  (Aa811).   
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issues, where a drop in pressure between the transmission and distribution lines 

would lead to the formation of ice on the regulator and its related equipment, 

thereby increasing the risk of service outages, especially in winter.  (Ra6-8; 

Aa814).  According to the panel, the station is “regularly encased in ice” 

throughout the year and “continuously encased in ice” during winter, thus 

requiring NJNG to thaw the regulator station, which is a “laborious and time 

consuming” process.  (Ra8-9; Aa776; Aa818; 1T164:3-20).     

While the panel testified that NJNG ran the temporary station at lower 

pressures “to mitigate the risks associated with an outage,”  the panel indicated 

that icing issues persisted and that the pressure reduction method could “place 

additional burdens on surrounding regulators in the system, which can increase 

the potential for secondary or system wide failures.”  (Aa819).  Despite the 

pressure reduction method, the panel established that NJNG faced two 

significant icing incidents in 2014 and 2018, where the malfunctioning 

temporary station was out of service for a full day.  (Aa819-20; 1T159:1-5; 

1T163:20-164:20; 1T165:23-166:10; 1T171:15-172:9). 

As a result, the panel testified that NJNG would install a Cold Weather 

Technologies (CWT) in-line heater with the new regulator station to address the 

icing concerns and enable the regulator to “adequately, safely, and reliably 

accomplish the reduction in gas pressure” between the transmission and 
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distribution systems and provide reliable service to customers in Holmdel and 

surrounding areas.  (Aa71-72; Aa830-31; Aa836).  According to the panel, 

NJNG operated CWT heaters reliably since 2011 with “minimal maintenance” 

and “no system outages.”  (Aa831).  Additionally, Sanders testified that the 

CWT heaters produce “less noise” and require “lowered fuel gas pressure to 

operate.”  (2T92:6-25).   

The panel added that catalytic heaters were considered as an alternative to 

the CWT heater; however, while NJNG viewed both CWT and catalytic heaters 

as low-emission technologies with comparable costs, the panel testified that 

NJNG faced reliability issues with catalytic heaters that were installed between 

2008 and 2010, such as circuit board defects.  (2T73:22-74:9; 2T82:1-9; 2T83:1-

84:6; 2T113:20-114:11; 2T115:17-19).  As such, Wyckoff noted that NJNG 

ceased the usage of catalytic heaters and opted to include CWT heaters in the 

NJNG’s system.  (2T73:22-74:9).  

Additionally, Panaccione testified regarding NJNG’s site selection 

process for the Project.  (Aa782).  In particular, he indicated that NJNG’s site 

analysis evaluated six potential properties located along the Holmdel 

transmission line corridor based on whether they were: (1) “as close as possible 

to the southern end of the Holmdel transmission line”8; (2) zoned for 

                                                           
8  Panaccione testified that a pump station for the Holmdel transmission line was 
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commercial, industrial, or utility uses; (3) not Preserved Farmland, properties 

acquired with Green Acres funding9, wetlands, contaminated property, or 

properties requiring significant tree clearing; and (4) “already developed land” 

for the purpose of mitigating environmental impacts.  (Aa782-84; Aa790).  

Based on the criteria, Panaccione testified that 960 Holmdel Road was a suitable 

site for the Project.  (Aa793). 

Next, Otteau testified as to the Project’s impact on property values  and 

concluded “to a reasonable degree of certainty” that the Project would not have 

any adverse impact on nearby real-estate values.  (Aa1035; Aa1044).10  Otteau 

utilized the “paired sales technique” to analyze “sales or rental data on nearly 

identical properties . . . to isolate a single characteristic’s effect on value or 

rent,” such as the construction of a regulator station, and determine the impact 

of the Project on nearby property values.  (Aa74; Aa1037).   

                                                           

situated “at the southern end of the line,” which would enable NJNG “to feed” 
the proposed regulator station and “provide natural gas to customers from that 
location northward” in Holmdel and nearby communities.  (Aa783).  
 
9  Pursuant to N.J.A.C. 7:36-26.1, the proposed use of properties funded by the 
Green Acres Program “for other than recreation and conservation purposes” 
requires State approval. 
 
10  Otteau is NJNG’s expert in “real estate valuation and economic feasibility.”  
(Aa1035). 
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Third, Potenta testified as to the Project’s environmental impacts.  

(Aa941).11  He assessed the Project’s impact on noise pollution and concluded 

that the Project complies with State and local noise regulations and that the 

resultant noise “will be lower than existing daytime or nighttime noise levels.”  

(Aa942-43).  Therefore, Potenta explained that the noise will not be “noticeable 

at the surrounding residences” and will have no adverse impact on the 

surrounding community.  (Aa943).  Additionally, Potenta analyzed the Project’s 

air-quality impacts and testified that the proposed regulator station would not 

emit an odor or other air emissions.  (5T34:3-12; 5T61:21-25; Aa946-47).   

With regard to the resultant emissions from the CWT heater, Potenta 

testified that NJNG prepared an air-quality assessment using NJDEP’s air-

quality risk-screening method and the United States Environmental Protection 

Agency (EPA)’s regulatory air prediction model to evaluate the Project’s air 

quality impact at surrounding areas.  (5T20:6-21:2; 5T21:22-22:2; 5T45:3-9; 

Aa943; Aa946-48; Aa951-52).  According to Potenta, the majority of the CWT 

heater’s emissions would be carbon dioxide and water vapor, which are non-

criteria emissions.  (Aa947; Aa949).  In situations where the CWT heater does 

not reach “proper combustion temperatures,” he noted that the heater may emit 

                                                           
11  Potenta is NJNG’s expert in environmental engineering.  (Aa941). 
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criteria pollutants in trace amounts.  (Aa947; Aa952).12  As such, Potenta 

testified that the concentrations of criteria and non-criteria air pollutants 

generated by the heater would be negligible13 compared to overall greenhouse-

gas emissions and other sources of emissions in New Jersey and would not 

adversely impact public health or welfare.  (5T20:6-21:2; 5T21:22-22:2; 

5T45:3-9; Aa943; Aa946-48; Aa951-52).   

Fourth, Chilton evaluated the EMP as a “policy” and “planning document” 

and testified that the Project is consistent with the EMP, including EMP Goal 

5.4, which aims to “decarbonize and modernize New Jersey’s energy system” 

and “maintain existing gas pipeline system reliability and safety while planning 

for future reductions in natural gas consumption.”   (Aa474; Aa490; Aa920; 

Aa923; Aa930-31).14  In addition, Chilton testified that the regulator station does 

not constitute an “expansion” of the gas system as described in EMP Goal 

                                                           
12  The EPA is tasked with establishing primary and secondary National Ambient 
Air Quality Standards (NAAQS) for criteria emissions, which include carbon 
monoxide and nitrogen oxides.  40 C.F.R. §§ 50.8, 50.11; (Aa949).  The primary 
NAAQS aim to “protect the public health,” and the secondary NAAQS serve to 
“protect the public welfare,” such as from “decreased visibility and damage to 
animals, crops, vegetation, and buildings.”  42 U.S.C. § 7409(b) (1977); (Aa948; 
5T65:2-8).      
 
13  Potenta defined “negligible” as “significantly below the criteria air pollutant 
standards set by” the EPA.  (Aa943).  
 
14  Chilton is NJNG’s expert in the development of the EMP.  (Aa922).   
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5.4.1.15  (Aa491; Aa931).  Rather, according to Chilton, the Project would satisfy 

EMP’s goal to “maintain reliability for [NJNG’s] existing distribution and 

transmission” systems.  (Aa931).  Chilton added that the Project would be “used 

and necessary” over the course of its “typical useful life,” which is at least 

twenty years.  (6T63:13-64:9).   

Lastly, Nazzaro-Cofone testified that NJNG duly considered Holmdel’s 

zoning ordinances and its community zone plan in proposing the Project.  

(Aa854).16  Namely, Nazzaro-Cofone established that the proposed Project is 

located in Holmdel’s OL-2 zoning district, where public utilities are a 

conditionally permitted use.  (Aa63; Aa86; Aa856-57).  Additionally, she 

testified that the Project is consistent with the goals of Holmdel’s Master Plan 

to maintain “the unique character of Holmdel,” protect “the Township’s open 

spaces from development,” and provide “adequate infrastructure to serve 

Township residences and businesses” while “limit[ing] the development of 

growth-inducing infrastructure.”  (Aa857-59; Aa886-87).      

                                                           
15  EMP Goal 5.4.1 requires natural gas utilities to, where applicable, “[d]evelop 
a planning process to quantify and analytically assess the need for future 
expansion of the gas system and take appropriate action.”  (Aa443). 
 
16  Nazzaro-Cofone is NJNG’s expert in city planning and land use.  (Aa854).   
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Prakash Santhana, Dr. Donald Moliver, and Berne Mosley testified on 

behalf of Holmdel.  (Aa63-65).  Santhana raised the Holmdel public’s concerns 

about the Project’s potential impact on the environment, gas rates, and “quality 

of life.”  (Aa405-406).17  Additionally, Santhana testified that “safe, efficient, 

and reliable service” had already been provided to Holmdel residents for the past 

twenty years, and thus, there was no need for the Project.  (Aa406).   

Next, Dr. Moliver testified as to the Project’s impact on property values.  

(Aa343).18  In support of Holmdel’s position that the Project would adversely 

impact the value of nearby properties, Dr. Moliver testified that the Project 

would create environmental and safety risks, such as the emission of noxious 

odors and the creation of noise pollution.  (Aa347-48; Aa351).  In addition, Dr. 

Moliver noted that the Project would create an “environmental stigma,” which 

would cause “risk, uncertainty, market resistance and diminished value.”  

(Aa348).  Furthermore, Dr. Moliver testified that a “repeat-sales” methodology 

to compare the sales value of the same residence before and after the 

construction of a nearby regulator station would be a “better example” of 

whether the Project would adversely impact property values since “[a]ny 

                                                           
17  Santhana is an elected official of Holmdel Township.  (Aa402).   
 
18  Dr. Moliver is Holmdel’s expert in real-estate valuation and economics.  
(Aa343).   
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differences in sales price . . . could be ascribed to the proximity” of the Project.  

(Aa351). 

Lastly, Mosley testified as to the Project’s impact on EMP goals.  

(Aa314).19  According to Mosley, NJNG did not adequately consider EMP’s  

goals in designing and preparing the Project, assessing “the need for future 

expansion of the gas system” and proposing “non-pipeline solutions.”  (Aa330).     

On May 18, 2022, ALJ Pelios issued an Initial Decision recommending 

that BPU grant NJNG’s Petition to construct the proposed Project at 960 

Holmdel Road.  (Aa92-93).20  ALJ Pelios considered the parties’ extensive 

submissions and testimonial evidence on the need for the proposed Project, the 

site selection process, the Project’s impact on property values, the Project’s 

impact on the environment, EMP’s applicability to the Project, and the Project’s 

effect on Holmdel’s community zone plan and zoning ordinance .  (Aa68-69; 

Aa72; Aa77; Aa80; Aa85).   

Based on the extensive record and credibility findings, ALJ Pelios found 

that: (1) the Project is “reasonably necessary to provide safe, adequate, and 

                                                           
19  Mosley is Holmdel’s expert in pipeline flow and hydraulic analysis.  (Aa315).   
 
20  As NJNG opted to construct the Project at 960 Holmdel Road since the site 
incorporated “measures included specifically to address” Holmdel’s concerns, 
such as “the distance from Holmdel Road and the additional landscaping,” the 
Initial Decision focused on the proposed Project at 960 Holmdel Road.  (Aa69).   
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reliable natural gas services” in the State; (2) the Project is “reasonably 

necessary for the service, convenience, and welfare of the public”; (3) NJNG 

considered “alternative sites and methods” for the Project; (4) the design for the 

Project is reasonable “considering the alternatives”; (5) the Project will 

“minimize adverse impacts on the environment”; (6) the Project is “not adverse 

to the public health and welfare”; and (7) the Project is “to address reliability 

concerns and not an expansion or improvement project” and is “consistent with 

the EMP” as it relates to “NJNG’s obligation to maintain a reliable and safe 

natural-gas system.”  (Aa72; Aa76-77; Aa80; Aa84; Aa86-88; Aa92).  Thus, the 

ALJ granted NJNG’s Petition and concluded that, pursuant to N.J.S.A. 40:55D-

19, Holmdel’s zoning and land-use ordinances and any other ordinances, rules, 

or regulations promulgated under the auspices of MLUL are not applicable to 

the “construction, installation, and operation” of NJNG’s Project.  (Aa92-93).        

Holmdel submitted exceptions to the Initial Decision on July 5, 2022.  

(Aa46). NJNG and the New Jersey Division of Rate Counsel filed replies to 

Holmdel’s exceptions on July 29, 2022.  (Aa50; Aa54).   

BPU Decision 

 On December 21, 2022, BPU adopted ALJ Pelios’s Initial Decision in its 

entirety and granted NJNG’s Petition.  (Aa56).  Based on its review of the 

Petition, the record, the Initial Decision, and the parties’ exceptions, the BPU 
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agreed with ALJ Pelios’s findings of fact and determinations regarding witness 

credibility, as well as the development and analysis of the record.  (Aa54-55).  

In particular, the BPU found that:  (1) NJNG’s panel testimony was credible 

regarding the need for the Project; (2) a CWT heater is the most reasonable and 

practical method for heating the regulator; (3) the proposed site was the most 

reasonable location and there were “no reasonably available alternative sites for 

the Project that will achieve an equivalent public benefit”; (4) the Project will 

have “little to no material impact on the value of nearby properties”; (5) the 

Project will have “no adverse impact on the area’s ambient noise levels or air 

quality” and will have a “negligible impact on the State’s overall air quality and 

greenhouse-gas emissions”; (6) the Project is consistent with the goals of the 

EMP “when considering NJNG’s obligation to maintain a reliable and safe 

natural-gas system” and is not an expansion or improvement project; and (7) 

NJNG “duly considered Holmdel’s zoning ordinances and Holmdel’s Master 

Plan when selecting the Project’s site.”  (Aa54-56).   

Consequently, the BPU determined that NJNG met its burden of proof 

under N.J.S.A. 40:55D-19 and held that the proposed Project is “reasonably 

necessary to provide safe, adequate, and reliable natural gas services in New 

Jersey, and is reasonably necessary for the service, convenience, and welfare of 

the public.”  (Aa55).  As such, the BPU ordered that, in accordance with N.J.S.A. 
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40:55D-19, “Holmdel’s Land Use Law, and any other ordinances, rules or 

regulations promulgated pursuant to the auspices of the [MLUL] . . . do not 

apply to the construction, installation, and operation of the Project.”  (Aa56).  

Thus, the BPU granted NJNG’s Petition and found that the proposed Project 

may be constructed.  Ibid.   

 Holmdel appealed the BPU’s final administrative determination to this 

court on January 30, 2023.  (Aa34).     

ARGUMENTS 

POINT I 

 

THE COURT SHOULD AFFIRM THE BPU’S 
ORDER AS THE PROJECT IS REASONABLY 

NECESSARY FOR THE SERVICE, 

CONVENIENCE, AND WELFARE OF THE 

PUBLIC.  (Addressing Appellant’s Arguments 
at Ab8-28; Ab53-61.)_   _ 
 

There is substantial evidence in the record supporting the BPU’s finding 

that the proposed Project is reasonably necessary for the service, convenience, 

and welfare of the public.  The BPU’s determination is entitled to deference and 

its Order should be affirmed.     

The judicial capacity to review administrative agency decisions is limited. 

Pub. Serv. Elec. v. N.J. Dep’t of Env’tl. Prot., 101 N.J. 95, 103 (1985).  BPU 

orders are presumptively valid and should “not be disturbed unless” the court 

finds “a lack of reasonable support in the evidence.”  In re Pub. Serv. Elec. & 
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Gas Co.’s Rate Unbundling, 167 N.J. 377, 385 (2001) (internal citations 

omitted).  “This presumption of reasonableness is even stronger here as the 

agency has been delegated discretion to determine the specialized and technical 

procedures for its tasks.”  City of Newark v. Nat. Res. Council in Dep't of Env’tl. 

Prot., 82 N.J. 530, 540 (1980).  The burden of overcoming the presumption of 

validity falls on “those who challenge the [BPU]’s rulings.”  Sudler v. Env’tl. 

Disposal Corp., 219 N.J. Super. 52, 59 (App. Div. 1987).  Holmdel cannot meet 

that burden.  

N.J.S.A. 40:55D-19 sets forth the standard for considering NJNG’s 

petition.   It provides, among other things, that if, after hearing on notice to 

interested parties, the BPU finds that “the present or proposed use by the public 

utility . . . is necessary for the service, convenience or welfare of the public ,” 

the present or proposed use “is necessary to maintain reliable electric or natural 

gas supply service for the general public,” and “no alternative site or sites are 

reasonably available to achieve an equivalent public benefit, the public utility . 

. . may proceed in accordance with such decision of the [BPU], any ordinance 

or regulation made under the authority of this act notwithstanding.”  N.J.S.A. 

40:55D-19.  In making its determination, the BPU must weigh all of the parties’ 

interests, and where the interests are equal, the utility is given preference 

because of clear legislative intent that the broad public interest to be served is 
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greater than local considerations.  In re Monmouth Consol. Water Co., 47 N.J. 

251, 260 (1966); In re Pub. Serv. Elec. & Gas Co., 35 N.J. 358, 377 (1961); In 

re Hackensack Water Co., 41 N.J. Super. 408, 423 (App. Div. 1956). 

The term “public” has been interpreted to refer to the public served by the 

utility and not the limited group benefited by a local zoning ordinance. See 

Hackensack, 41 N.J. Super. at 423.  Furthermore, the utility need not show that 

the proposed project is absolutely or indispensably necessary for the public 

service, convenience and welfare, only that it is “reasonably necessary.” Pub. 

Serv., 35 N.J. at 377.  In making its determination, the BPU must consider the 

site, the community zoning plan and zoning ordinances, the physical 

characteristics of the plot, the surrounding neighborhood, and the effect of the 

proposed use thereon.  Ibid.; see also Monmouth Consol. Water, 47 N.J. at 259-

60 (recommending that the Board consider whether the utility may mitigate “any 

resulting injury to abutting or neighboring owners” via “reasonable 

requirements relating to the physical appearance of the structure” and additional 

landscaping).  Alternative sites and their advantages and disadvantages, 

including cost, must be considered in determining reasonable necessity.  Pub. 

Serv., 35 N.J. at 377. 

The BPU’s power to regulate utilities is broad.  Its “authority over 

utilities, like that of regulatory agencies generally, extends beyond powers 
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expressly granted by statute to include incidental powers that the agency needs 

to fulfill its statutory mandate.”  Pub. Serv., 167 N.J. at 384 (quoting In re Valley 

Rd. Sewerage Co., 154 N.J. 224, 235 (1998)); see In re Elizabethtown Water 

Co., 107 N.J. 440, 449-50 (1987) (“The Legislature has endowed the BPU with 

broad power to regulate public utilities [and] considerable discretion in 

exercising those powers.”). 

The BPU thoroughly considered all these issues.  (Aa55-56).  After 

reviewing extensive submissions from the parties, the OAL evidentiary 

hearings, and the Initial Decision, the BPU concurred with the ALJ’s findings 

and determinations and found that, pursuant to N.J.S.A. 40:55D-19, the Project 

is “reasonably necessary to provide safe, adequate, and reliable natural gas 

services in New Jersey, and . . . reasonably necessary for the service, 

convenience, and welfare of the public.”  (Aa55).   

On appeal, Holmdel does little more than disagree with BPU’s assessmen t 

of the record before it.  For instance, it argues that the current regulator 

experienced no reliability issues, as well as no “realistic risk of loss of service” 

arising from icing incidents in 2014 and 2018.  (Ab18; Ab24-25).  Additionally, 

Holmdel contends that NJNG did not provide “meaningful consideration” to 

catalytic heaters, which Holmdel characterized as a “superior heat source.”  

(Ab53-54).  
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However, it is well-settled that “[i]f there is any fair argument in support 

of the course taken or any reasonable ground for difference of opinion among 

intelligent and conscientious officials, the [agency’s] decision is conclusively 

legislative, and will not be disturbed unless patently corrupt, arbitrary or 

illegal.”  Flanagan v. Dep't of Civ. Serv., 29 N.J. 1, 12 (1959).  Holmdel’s 

arguments fall short of meeting this high standard. 

A. The Record Supports the BPU’s Determination that 
the Project is Reasonably Necessary to Provide Safe, 

Adequate, and Reliable Natural Gas Services._____ 

 

Holmdel argues that the proposed Project is not reasonably necessary 

since “reliability and safety are not in any way compromised” under the 

temporary regulator station and that the two significant icing incidents 

experienced by that regulator in 2014 and 2018 “did not present any realistic 

risk of loss of service.”  (Ab18; Ab24).  Next, Holmdel claims that NJNG failed 

to give “meaningful consideration” to a catalytic heater as an alternative option.  

(Ab53-54).  It also contends that the icing issues associated with the temporary 

regulator are a “non-existent” risk.  (Ab25).  Holmdel’s arguments are 

unsupported by the record.         

First, the record supports the BPU’s finding that the proposed regulator 

for the Project is reasonably necessary to provide safe, adequate, and reliable 

natural gas services, and the CWT heater is the most reasonable and practical 
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method for heating the regulator.  (Aa54-55).  In support of an N.J.S.A. 40:55D-

19 petition, the applicant has the burden of showing that “the means or method 

proposed to meet the public need is reasonable and desirable ,” and alternative 

methods should be considered with respect to the applicant’s “customary 

practices and methods in the industry” and the applicant’s “existing methods.”  

Hackensack, 41 N.J. Super. at 426.  Once the applicant demonstrates the 

alternative methods, “the burden of demonstrating a feasible alternative method 

ought to devolve on the objectors, as should a showing of alternate sites beyond 

those brought forward by the applicant.”  Id. at 426-27; see also Pub. Serv., 35 

N.J. at 375 (holding that the principles outlined in Hackensack apply to petitions 

filed pursuant to N.J.S.A. 40:55D-19).   

Here, the BPU considered the testimony of NJNG’s panel of expert 

witnesses as to the need for the Project.  (Aa69).  Specifically, the BPU 

recognized that NJNG’s construction of a 16-inch transmission line required the 

installation of a regulator station that would reduce natural gas pressure between 

the transmission and distribution systems, thereby enabling the public utility to 

provide natural gas service to customers in Holmdel and surrounding areas in a 

safe, adequate, and reliable manner.  (Aa69-70; Aa772-73; Aa810-11; 

1T132:10-133:13; 1T133:25-134:22).  However, the record reflects that the 

temporary regulator station could not be equipped with a heating unit; as a result, 
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the station and related equipment experienced “icing” issues, where a significant 

pressure drop between the transmission and distribution systems would cause 

ice to form on the equipment.  (1T135:18-25; Aa773; Aa816-17; Ra6-8).   

The panel’s testimony indicated that the icing issues increased the risk of 

service outages, including in winter, and the temporary station was “regularly 

encased in ice” throughout the year and “continuously encased in ice” during 

winter, despite NJNG’s mitigatory efforts to thaw the station and operate the 

equipment at lower pressures.  (Ra8-9; Aa818; 1T164:3-20).  The record reflects 

that, due to the icing issues, NJNG experienced two significant icing incidents 

in 2014 and 2018, which disrupted service for a full  day.  (Aa819-20; 1T159:1-

5; 1T163:20-164:20; 1T165:23-166:10; 1T171:15-172:9).  Therefore, 

Holmdel’s claims that the reliability of the temporary regulator station is “not 

in any way compromised” and that the two significant icing incidents “did not 

present any realistic risk of loss of service” are false.  (Ab18; Ab24).       

Consequently, the record reflects the benefits of installing a CWT heater 

along with the new regulator station.  (Aa71-72; Aa830-31; Aa836).  In 

particular, the CWT heaters, which NJNG utilized since 2011 with “no system 

outages,” would lessen the icing issues associated with significant drops in 

pressure and assist NJNG in providing safe, adequate, and reliable service to 

customers in Holmdel and surrounding municipalities.  (Aa71-72; Aa830-31; 
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Aa836).  As substantial evidence supports the BPU’s finding that the proposed 

regulator station with the CWT heater is reasonably necessary to provide safe, 

adequate, and reliable natural gas services and reasonably necessary for the 

service, convenience, and welfare of the public, the BPU’s Order should be 

affirmed.  (Aa54-55).   

Contrary to Holmdel’s claim that NJNG failed to meaningfully consider a 

catalytic heater for its Project, the record indicates that NJNG evaluated the cost 

and emissions of the catalytic heaters and CWT heaters, which were 

approximately the same.  (Ab53-54; Aa831-32; 2T82:1-9; 2T82:16-84:6; 

2T113:20-114:11; 2T115:17-19).  However, NJNG decided against the 

alternative because the utility experienced reliability issues with catalytic 

heaters that were installed between 2008 and 2010, such as circuit board and 

heater panel defects.  (2T73:22-74:9; 2T83:1-84:6).  While NJNG addressed its 

reliability concerns with the alternative catalytic heater,  Holmdel failed to 

demonstrate why the catalytic heater was a feasible alternative to the CWT 

heater.  Hackensack, 41 N.J. Super. at 426-27.  Therefore, the BPU reasonably 

found that the CWT heater is the most reasonable and practical method for 

heating the proposed regulator.  (Aa54-55).   

Furthermore, Holmdel erroneously argues that the icing issues associated 

with the temporary regulator are a “non-existent” risk.  (Ab25).  As previously 
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noted in the record, NJNG’s temporary regulator regularly experiences icing 

issues throughout the year, especially in winter, which “increases the outage risk 

associated with equipment failure.”  (Aa818).  Additionally, in 2014 and 2018, 

the regulator malfunctioned as a result of two major icing incidents.  (Aa819-

20; 1T165:23-166:10; 1T172:2-9) (testifying that during the malfunction, the 

temporary station was out of service for a whole day).  As the temporary 

regulator is located underground, the record reflects that  during the two major 

icing incidents, NJNG was required to expend significant time and effort to 

access and repair the equipment.  (1T165:14-166:10; 1T171:8-172:9; Aa818).  

Therefore, the record does not support Holmdel’s contention that icing issues 

associated with the temporary regulator are a “non-existent” risk, and as a result, 

NJNG’s Project is reasonably necessary to provide safe and reliable service to 

the public.  (Ab25). 

B. The Record Supports the BPU’s Finding that 960 
Holmdel Road is the Most Reasonable Site for the 

Project, Considering the Alternatives.____________ 

 

Next, the evidence in the record supports the BPU’s finding that 960 

Holmdel Road was the most reasonable site for the Project and there were no 

reasonably available alternative sites for the Project that will achieve an 

equivalent public benefit.  (Aa56); N.J.S.A. 40:55D-19; Pub. Serv., 35 N.J. at 

377.  As the record indicates, NJNG considered six potential sites for the 
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proposed Project by analyzing four criteria, including whether the potential sites 

were “as close as possible to the southern end of the Holmdel transmission line” 

and whether they were zoned for commercial, industrial, or utility uses.  (Aa782-

84; Aa790).  In addition, the record indicates that NJNG reviewed cost 

estimates, engineering plans, and residential concerns, such as the proximity of 

the proposed regulator station to “community-valued buildings” like schools, in 

evaluating the proposed sites.  (Aa784-85; 2T50:18-51:22; 2T52:1-17).   

Applying these criteria, NJNG ruled out four of the sites either due to their 

proximity to the northern section of the transmission line, the unwillingness of 

the current owner to sell, the sites’ residential zoning, and Green Acres funding 

restrictions.  (Aa790-91).  Although NJNG originally considered 970 Holmdel 

Road as a potential location, the utility ultimately preferred the proposed site at 

960 Holmdel Road since it contained preexisting development, such as a cellular 

communications tower.  (Aa790-91; Aa840).  In addition, the preferred site at 

960 Holmdel Road addressed residential concerns regarding the Project’s 

visibility, noise levels, and safety from vehicular traffic because the site would 

be located about 200 feet from Holmdel Road, approximately “four times farther 

back” than the originally planned site at 970 Holmdel Road, and the preferred 

site would also include additional landscaping, such as berms and foliage, to 

minimize the Project’s visual impacts.  (Aa839-40; Aa825-26; Aa828; 2T23:25-
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24:17; 2T28:2-29:15). Thus, the BPU’s determination that the proposed lot at 

960 Holmdel Road was the most reasonable site for the Project and that no 

reasonably available alternatives for the Project would achieve an equivalent 

public benefit is supported by the record and should not be disturbed.  (Aa56).  

C. The Project Will Have Little to No Material Impact 

on Property Values in the Vicinity._______________ 

 

Third, substantial evidence in the record indicates that the proposed 

Project “will have little to no material impact on the value of nearby properties.”  

(Aa54).  As required, the ALJ and BPU considered the Project’s impact on the 

site and “the surrounding neighborhood” and weighed the factor against the 

broader public interest.  Pub. Serv., 35 N.J. at 377; Hackensack, 41 N.J. Super. 

at 427.  To evaluate the Project’s impact on nearby property values, the ALJ and 

BPU reviewed Otteau’s testimony and reports, which utilized the “paired sales 

technique.”  (Aa74-75; Aa386-87; Aa1037; Aa1049).  In applying the paired 

sales technique, Otteau concluded that the sale or rental prices of residential and 

commercial properties near the proposed regulator station are “similar to 

comparable properties located further away.”  (Aa1037; Aa1049-58).   

In addition, Otteau denied Holmdel’s claims that the Project would create 

“an environmental stigma” and create market uncertainty and diminished 

property values in the neighborhood because, as noted in Otteau’s testimony, 

such a stigma would have created “quantifiable market evidence” or evidence 
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of “a dollar or percentage diminution in value” as a result of the properties’ 

proximity to the proposed regulator station.  (Aa76; Aa1038-39).  As such, 

Otteau concluded to a reasonable degree of certainty that the Project would not 

have an adverse impact on nearby real-estate values.  (Aa74; Aa385-86; 

Aa1044).      

Additionally, during the evidentiary hearings, the ALJ considered the 

testimony of Holmdel’s witness, Dr. Moliver, who instead recommended the use 

of a “repeat-sales” analysis.  (Aa73; Aa347; Aa351).  Dr. Moliver testified that 

the repeat-sales methodology would compare the sales value of a residence 

before and after the construction of a nearby regulator station to ascertain 

whether “[a]ny differences in sales price . . . could be ascribed to the proximity” 

of the proposed regulator station, which would “preclud[e] the need for” the 

adjustments utilized by NJNG’s paired sales technique.  (Aa73-74; Aa351).21  

Additionally, ALJ Pelios considered Dr. Moliver’s testimony that 

socioeconomic and environmental forces may influence the value of real 

property, as well as Dr. Moliver’s testimony that the regulator station would 

                                                           
21  In response to Dr. Moliver’s testimony that the repeat-sales methodology 
would not utilize the adjustments required by the paired sales technique, Otteau 
testified that the repeat-sales methodology would likewise require adjustments 
to take into account, among other factors, “physical changes” to nearby 
properties over specified periods of time, which may alter property values.  
(Aa1042-43).   
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create an “environmental stigma,” which may contribute to market resistance 

and diminished property values in the neighborhood.  (Aa73; Aa347-48; Aa351).      

While the ALJ found both Otteau’s and Dr. Moliver’s testimony to be 

credible, the record reflected that Dr. Moliver’s analysis was limited and that 

Otteau’s analysis regarding the paired sales analysis was well supported by 

quantitative data.  (Aa76; Aa347; Aa1049-58).  As such, the ALJ reasonably 

found that the paired sales analysis was “a reasonable and accurate method for 

calculating the impact of a regulator station on nearby property values.”  (Aa76).  

Additionally, the ALJ recognized that both witnesses testified regarding the 

“subjective nature of real-estate valuation and appraisal” and the socioeconomic 

impact on the real estate market.  (Aa76; Aa347-48; Aa1039).  Based on the 

comprehensive data in Otteau’s testimony and research, ALJ Pelios and the BPU 

reasonably found Otteau’s testimony to be credible and concluded that the 

paired sales technique was a “reasonable and accurate method” for measuring 

the Project’s impact on nearby property values.  (Aa76-77; Aa1049-58).  

Therefore, the OAL and BPU reasonably found that the Project would have 

“little to no material impact on the value of nearby properties.”  (Aa54; Aa76-

77).     
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D. The Record Supports the BPU’s Determination that 

the Project Will Not Adversely Impact the Area’s 
Ambient Noise Levels and Air Quality.___________ 

 

Fourth, substantial evidence in the record supports the BPU’s reasonable 

finding that the Project will have “no adverse impact on the area’s ambient noise 

levels or air quality” and will present “a negligible impact on the State’s overall 

air quality and greenhouse-gas emissions.”  (Aa54).  The OAL and the BPU 

reviewed the testimony of Edward Potenta, NJNG’s  air quality and noise expert 

witness.  (Aa80).  Based on his undisputed noise assessment of ambient noise 

levels at four sites near 960 Holmdel Road, the manufacturers’ noise 

measurement data for the proposed regulator station and CWT heater, and the 

proposed installation of a sound wall to minimize noise from the regulator 

station, the resultant noise generated by the regulator station would be “lower 

than the measured existing noise levels at the near residences,” and both the 

regulator station’s and the CWT heater’s noise levels would be lower than the 

daytime and nighttime sound level limits, in compliance with the State’s noise 

regulations.  N.J.A.C. 7:29-1.2; (Aa944-46; Aa966-67).  As such, the generated 

noise would not adversely impact nearby residences.  (Aa945-46).   

Regarding the proposed regulator station’s impact on air quality and 

greenhouse-gas emissions, the record indicates that the regulator would not emit 

any odors or air pollutants.  (5T34:3-12; 5T61:21-25; Aa946-47).  As such, the 
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BPU reasonably found that the proposed regulator station would not adversely 

affect air quality in the surrounding areas and the State.  (Aa54).     

With respect to the CWT heater’s impact on air quality and greenhouse-

gas emissions, the record reflects that NJNG prepared an air-quality assessment 

to determine the Project’s air quality impact at surrounding areas.  (5T20:6-21:2; 

5T21:22-22:2; 5T45:3-9; Aa943; Aa946-48; Aa951-52).  The record indicates 

that the majority of the CWT heater’s emissions would be carbon dioxide and 

water vapor, which are non-criteria emissions.  (Aa947; Aa949).  While the 

heater may emit trace amounts of criteria pollutants where the CWT heater does 

not achieve “proper combustion temperatures,” NJNG’s  undisputed assessment 

indicated that concentrations of criteria and non-criteria air pollutants generated 

by the heater would be negligible compared to overall greenhouse-gas emissions 

and other sources of emissions in the State and would not adversely impact 

public health or welfare.  (5T20:6-21:2; 5T21:22-22:2; 5T45:3-9; Aa943; 

Aa946-48; Aa951-52).  Therefore, the OAL and BPU reasonably found, based 

on substantial evidence in the record, that the proposed heater would only have 

a negligible impact on the State’s overall air quality and greenhouse-gas 

emissions.  (Aa56; Aa78; Aa80).   
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POINT II 

 

THE PROJECT IS CONSISTENT WITH THE 

ENERGY MASTER PLAN’S GOALS TO 
MAINTAIN A RELIABLE AND SAFE NATURAL 

GAS SYSTEM. (Addressing Appellant’s Arguments 

at Ab28-53.)_________________________________ 

 

Holmdel challenges the admissibility of the testimony of NJNG’s expert 

witness, Robert Chilton, on the EMP.  (Ab38-39).  It also contends that the 

proposed Project is inconsistent with “the State’s climate laws and policies,” 

including the EMP.  (Ab33; Ab36-37; Ab42-43).  Furthermore, Holmdel argues 

that the Project constitutes a “stranded asset.”  (Ab52-53).  These arguments are 

erroneous and lack legal support. 

The record supports the BPU’s determination that the Project is 

reasonably necessary because it increases reliability, consistent with EMP’s 

policy goals.  (Aa55-56).  Pursuant to N.J.S.A. 52:27F-14(b), the EMP outlines 

the State’s long-term objectives and strategies on the “production, distribution, 

consumption and conservation of energy” and interim measures to fulfill these 

objectives.  The “actions, decisions, determinations and rulings of the State 

Government” on energy-related matters must comply with the EMP “to the 

maximum extent practicable and feasible.”  N.J.S.A. 52:27F-15(b).  According 

to Strategy 5 of the EMP, gas utilities must “continue to deliver, reliable, 

resilient, and affordable service” in a manner that “meets the immediate needs 
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of New Jersey’s gas consumers” and realize the State’s goals to achieve “100% 

clean energy and an 80% reduction in greenhouse gas emissions” from 2006 

levels by 2050.  (Aa474); see also N.J.S.A. 48:2-23 (requiring utilities to provide 

safe, adequate, and proper service to customers).  

Here, the OAL and BPU reviewed the testimony of Robert Chilton, 

NJNG’s expert witness in the development and implementation of prior Energy 

Master Plans, and Berne Mosley, Holmdel’s expert witness in pipeline flow and 

hydraulic analysis, regarding the EMP’s long-term energy goals and the impact 

of the Project on the objectives outlined in the EMP.  (Aa65-66; Aa82-83; 

Aa450; 6T48:20-49:4).  Specifically, as the Project would increase reliability 

and promote the provision of safe, adequate, and reliable natural gas serv ices to 

customers, as described in EMP Strategy 5, the Project is consistent with the 

EMP’s goals relating to the maintenance of a reliable gas distribution system.  

(Aa84); N.J.S.A. 48:2-23.  While the OAL and BPU recognized that the 

reduction of greenhouse gas emissions and other air pollutants, such as carbon 

dioxide, is one of the described goals in the EMP and the station’s heater may 

emit greenhouse gases, the record notes that the proposed heater’s generation of 

criteria and non-criteria emissions would be negligible compared to the State’s 

overall emissions, as previously stated.  (Aa56; Aa79-80; Aa90; Aa474).  As 

such, the BPU reasonably found that the proposed Project is consistent with the 
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EMP’s goals to maintain the reliability of NJNG’s natural-gas system.  (Aa54-

55).   

Holmdel challenges the admissibility of Chilton’s expert testimony.  

(Ab38).  First, Holmdel calls into question Chilton’s testimony regarding the 

nature of the EMP since “he had no role of any kind [i]n the development of this 

EMP.”  Ibid.  Second, Holmdel contends that Chilton’s testimony on the EMP 

constituted an opinion on an “ultimate legal issue.”  (Ab38-39).   

The BPU may not “reject or modify any findings of fact as to issues of 

credibility” unless the ALJ’s findings are “arbitrary, capricious or unreasonable 

or are not supported by sufficient, competent, and credible evidence in the 

record.”  N.J.S.A. 52:14B-10(c).  Courts should provide “due regard to the 

opportunity” of the ALJ “who heard the witnesses to judge of their credibility” 

and also “to the agency’s expertise where such expertise is a pertinent  factor.”  

Clowes v. Terminix Int’l, 109 N.J. 575, 587 (1988).  Pursuant to N.J.A.C. 1:1-

15.9(b), expert testimony is admissible if the opinions and inferences are 

“[b]ased on facts and data perceived by or made known to the witness at or 

before the hearing.”  N.J.A.C. 1:1-15.9(b)(1).  In addition, the expert witness’s 

testimony must be “[w]ithin the scope of special knowledge, skill, experience 

or training possessed by the witness.”  N.J.A.C. 1:1-15.9(b)(2).  An expert 

witness’s testimony “is not objectionable because it embraces the ultimate issue 
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or issues to be decided by the judge.”  N.J.A.C. 1:1-15.9(c) (emphasis added).  

Finally, expert witnesses may form opinions or inferences based upon “facts and 

data . . . reasonably relied upon by experts in the particular field.”  N.J.A.C. 1:1-

15.9(f).       

Here, ALJ Pelios correctly treated Chilton as a credible expert witness in 

interpreting the EMP.  (Aa84).  In the Initial Decision, the ALJ highlighted that 

the witness had “prior experience in the development and implementation of 

EMPs” and their updates.  (Aa82; Aa922; 6T28:24-29:3).  Additionally, ALJ 

Pelios noted that Chilton had “over thirty-five years’ experience in the energy 

industry, including working at the BPU and the New Jersey Department of the 

Public Advocate.”  (Aa65; Aa920).  While the expert witness was not involved 

with the development of the current EMP, ALJ Pelios recognized that Chilton 

“remained abreast of New Jersey’s recent EMPs,” including the current version.  

(Aa65; 6T29:9-16).  Furthermore, Holmdel accepted Chilton as an expert 

witness during the evidentiary hearings.  (6T34:24-35:1).  Therefore, ALJ Pelios 

reasonably treated Chilton as a credible expert witness, and the admissibility of 

his testimony regarding the EMP should not be disturbed.  (Aa65; Aa84).  

Next, Holmdel incorrectly argues that Chilton’s testimony on the nature 

and application of the EMP improperly constituted “an ultimate legal issue.”  

(Ab38-39) (citing to Estate of Campagna v. Point LLC, 464 N.J. Super. 153, 
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171-73 (App. Div. 2020)).  While N.J.S.A. 52:27F-15(b) requires the decisions 

and rulings of the State government to comply with the EMP “to the maximum 

extent practicable and feasible,” the EMP itself is a policy document, not a law 

or regulation.  (Aa923).  As such, Holmdel’s challenge towards Chilton’s 

qualifications and testimony must be rejected, and Holmdel presents no reason 

to disturb ALJ Pelios’s credibility findings.  (Aa84).           

Holmdel contends that the Project is inconsistent with the goals outlined 

in EMP Strategies 4 and 5, including EMP Goal 5.4, which seek to “reduce 

energy consumption and emissions from the Building Sector,” “decarbonize and 

modernize New Jersey’s energy system,” and “maintain existing gas pipeline 

system reliability and safety while planning for future reductions in natural gas 

consumption.”  (Ab33; Ab36-37; Aa458; Aa474); see (Aa453) (outlining EMP 

Strategy 5 and describing the State’s goal to “reduc[e] the need for gas 

distribution system expansion”); (Aa490) (describing EMP sub-goals 5.4.1 and 

5.4.2, which aim to formulate a process for future expansions of the distribution 

system).  In particular, Holmdel argues that NJNG improperly seeks to “lock in 

decades of continued emissions” arising from the utility’s  proposed “expansion” 

of the gas distribution system, which is inconsistent with the EMP.  (Ab37; 

Aa458; Aa474).  However, as already addressed in BPU’s Order, the record 

indicates that the NJNG’s proposed regulator station, a reliability project  that 
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reduces gas pressure on a transmission line, does not increase system capacity. 

(Aa55; Aa838-39; Aa931; 6T62:17-63:4).  As such, the Project is not an 

expansion or upgrade of the utility’s gas distribution system  as described in the 

EMP.  Ibid.  Therefore, the Project does not conflict with EMP Strategies 4 and 

5, including the sub-goals of EMP Goal 5.4, pertaining to expansions or 

upgrades of the gas distribution system.  (Aa56). 

The proposed Project is also not a “stranded asset.”22  (Ab53).  Even as 

the State pursues EMP’s goals of reduced emissions and the electrification of 

buildings, the Project remains necessary as it reduces pressure between the 

transmission and distribution lines and increases the reliability of the existing 

natural gas distribution system, consistent with EMP’s goals.  (Ra4; Aa71; 

Aa837); see also (Aa490) (describing EMP Goal 5.4, which aims to “[m]aintain 

existing gas pipeline system reliability and safety”).  Additionally, ALJ Pelios 

and the BPU recognized that the Project will have a useful life of at least twenty 

years and will operate into the foreseeable future.  (Aa55; Aa71; Aa837; 6T64:2-

                                                           
22  Chilton testified as to the general meaning of stranded utility costs.  (6T56:7-
20).  Namely, “piece[s] of equipment that [are] no longer needed” constitute 
stranded costs, in which there are “unamortized costs on the books of the utility.”  
Ibid. 
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9).23  Therefore, Holmdel’s argument that the Project is a “stranded asset” is 

unsupported by the record.  (Ab53).   

Furthermore, in relying on the State’s clean energy and climate policies 

outlined in the EMP, the Clean Energy Act, the Global Warming Response Act, 

and the NJDEP-issued “New Jersey’s Global Warming Response Act: 80x50 

Report: Evaluating Our Progress and Identifying Pathways to Reduce Emissions 

80% by 2050” (80x50 Report)24, which address the State’s goals to reduce 

greenhouse gas emissions and natural gas consumption, Holmdel argues that 

NJNG must reduce its natural gas usage by immediately “halting installations in 

new construction,” including the Project.  N.J.S.A. 26:2C-38; N.J.S.A. 48:3-

87.9; (Ab42-43).  However, Holmdel provides no support for its contention that 

the above-referenced statutes and policy documents would impact the 

construction of reliability projects pursuant to N.J.S.A. 40:55D-19.   

                                                           
23  Holmdel’s witness, Prakash Santhana, testified that many “residents, 
business[es] and public facilities” in Holmdel rely and will continue to rely on 
“natural gas for all or a portion of their energy needs . . . for some time.”  
(Aa407).   
 
24  In incorporating the EMP goals and strategies, NJDEP’s 80x50 Report calls 
for, among other objectives, “substantial reductions” in greenhouse gas 
emissions and describes policy-based strategies to achieve the EMP goals, such 
as by transitioning residential and commercial buildings to electric heat.  (Aa47; 
Aa115).   
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As ALJ Pelios correctly stated in OAL’s June 11, 2020 Order and affirmed 

in OAL’s October 7, 2020 Order denying Holmdel’s motion to reconsider , the 

EMP did not impose a moratorium on new or ongoing utility projects.  (Aa164-

65; Aa251).  Additionally, no administrative regulations or standards relating to 

the EMP’s goals and strategies are in effect that would impact the N.J.S.A. 

40:55D-19 proceeding or bar the implementation of NJNG’s Project.  (Aa81); 

see Metromedia v. Div. of Tax’n, 97 N.J. 313, 330 (1984) (holding that 

rulemaking should be exercised where “agency action is concerned with ‘broad 

policy issues’ that affect a large segment of the regulated or general public”) .  

Furthermore, as previously noted, while the EMP aims for a gradual reduction 

of natural gas consumption and air pollutant emissions, any emissions 

originating from the Project would be negligible based on NJNG’s 

environmental impact analysis.  (Aa54; Aa475; Aa951-53).  Therefore, the BPU 

reasonably held that the Project is consistent with the EMP’s goals to maintain 

a reliable and safe natural gas system.  (Aa56).        

POINT III 

 

THE RECORD REFLECTS THAT NJNG DULY 

CONSIDERED HOLMDEL’S COMMUNITY 
ZONE PLAN AND ZONING ORDINANCE. 

(Addressing Appellant’s Arguments at Ab61-65.)   _    
 

Holmdel claims that the BPU is “ill-equipped” to handle zoning or land 

use matters and that the BPU arbitrarily failed to consider the findings and 
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conclusions of the HZBA.  (Ab61).  It also claims that BPU was obligated to 

defer to HZBA’s findings.  (Ab63).  These assertions lack legal and factual 

support.   

BPU has broad authority in the general supervision, regulation of and 

jurisdiction and control over public utilities.  N.J.S.A. 48:2-13.  The Legislature 

recognized that “the public interest in proper regulation of public utilities 

transcends municipal or county lines” and that such centralized regulation “must 

be entrusted to an agency whose continually developing expertise will assure 

uniformly safe, proper and adequate service by utilities throughout the State.”  

Pub. Serv., 35 N.J. at 371.   

If a public utility satisfies the “reasonably necessary” standard, the BPU 

has the statutory authority to preempt “any ordinance or regulation made” under 

the MLUL.  N.J.S.A. 40:55D-19.  N.J.S.A. 40:55D-19 proceedings provide 

public utilities with “a complete, original and independent avenue of remedy”; 

thus, these proceedings do not concern the appropriateness or reasonableness of 

a zoning board’s determinations and as such are not direct appeals of municipal 

agency decisions.  Monmouth Consol. Water, 47 N.J. at 257.  Rather, these 

proceedings are de novo, based on a new record that the BPU will consider in 

determining whether a utility project is reasonably necessary.  Monmouth 

Consol. Water, 47 N.J. at 257; see Hackensack, 41 N.J. Super. at 424-25 (“We 
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do not mean to suggest . . . that the board cannot grant the petition unless the 

proofs would sustain a recommendation of variance by the local board of 

adjustment.”). 

It is the BPU, not the HZBA, that is statutorily tasked with determining 

whether a utility project is reasonably necessary based on, among other factors, 

“the community zone plan and zoning ordinance.”  Thus, Holmdel’s claims that 

the OAL and BPU lack the expertise to evaluate such zoning criteria and that 

BPU was required to defer to HZBA’s findings and conclusions regarding the 

proposed Project are incorrect.  Pub. Serv., 35 N.J. at 377.   

As a practical matter, Holmdel’s suggestion that BPU’s decision somehow 

undermines its zoning authority has no basis in the record.  NJNG’s expert 

witness Nazzaro-Cofone testified without dispute that in Holmdel’s OL-2 

zoning district, public utilities are a conditionally permitted use provided that 

the applicable requirements in Holmdel Code § 30-155.2(a) are met.  (Aa856-

57); Holmdel, N.J., Mun. Code § 30-155.2(a) (2022).  Namely, the municipal 

code requires that: (1) the public utility project provide “direct utility services”; 

(2) the public utility submit “[s]ite plans, specifications and a statement” 

regarding “the need and purpose” of the project; and (3) the public utility submit 

proof that “the proposed installation in a specific location is necessary and 

convenient for the efficiency” of the public utility system  or “the satisfactory 
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and convenient provision” of utility service to the relevant area.  Holmdel, N.J., 

Mun. Code § 30-155.2(a) (2022); (Aa877).  That testimony establishes that the 

Project satisfied these zoning requirements.  (Aa63; Aa86; Aa856-57).   

Additionally, the Project is consistent with the goals of Holmdel’s Master 

Plan to maintain “the unique character of Holmdel,” protect “the Township’s 

open spaces from development,” and provide “adequate infrastructure to serve 

Township residences and businesses” while “limit[ing] the development of 

growth-inducing infrastructure.”  (Aa857-59; Aa886-87).  In particular, the 

record indicates that NJNG would implement the Project in a commercially 

developed site that has existing uses, such as the cellular communications tower 

and office building.  (Aa859).  As such, the record reflects that the Project would 

preserve open space.  Ibid.   In addition, consistent with Holmdel’s Master Plan, 

the Project would also provide reliable natural gas infrastructure to serve 

Holmdel ratepayers.  (Aa858).  Finally, as already described in NJNG’s noise 

and air quality assessments, the Project would have no adverse impact on 

ambient noise levels and air quality in Holmdel.  (Aa945-46; Aa948-49).  

Therefore, the BPU reasonably found that NJNG duly considered Holmdel’s 

zoning ordinances and Holmdel’s Master Plan when selecting the Project’s site.  

(Aa55).     
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Based on substantial evidence, the BPU reasonably concluded that the 

proposed Project is reasonably necessary for the service, convenience, and 

welfare of the public by evaluating the reasonable need for the proposed 

regulator and CWT heater, the reasonableness of the proposed site at 960 

Holmdel Road, and the alternatives for the proposed Project and site.  

Additionally, the BPU reasonably considered the Project’s impact on property 

values, the Project’s environmental impacts, the Project’s consistency with EMP 

goals, and the Project’s impact on Holmdel’s Master Plan and zoning ordinance 

in reviewing NJNG’s Petition.  Because substantial evidence in the record 

supports these conclusions, the BPU’s Order should be affirmed.   

CONCLUSION 

 For the reasons set forth above, the court should affirm the BPU’s Order 

dated December 21, 2022.    

          Respectfully submitted, 

          MATTHEW J. PLATKIN 
          ATTORNEY GENERAL OF NEW   

    JERSEY 
          Attorney for Respondent 
 
      By: /s/_Matko Ilic________________ 
          Matko Ilic  
          Deputy Attorney General 

    Attorney ID No. 274332018    
    Matko.Ilic@law.njoag.gov 

                         
Dated: August 28, 2023 
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Re: In the Matter of the Petition of New Jersey Natural Gas 

Company for a Determination Concerning the Holmdel 

Regulator Station Pursuant to N.J.S.A. 40:55D-19 – 2017 

Petition and In the Matter of the Petition of New Jersey 

Natural Gas Company for a Determination Concerning the 

Regulator Station Pursuant to N.J.S.A. 40:55D-19 – 2018 

Petition 

 

 BPU Docket Nos. GO17010023 and GO18111257 

 Appellate Division Docket No. A-001229-22T2 

 

 Respondent Rate Counsel’s Letter Brief 

 
Dear Mr. Orlando: 

 Please accept this letter brief in lieu of a more formal submission 

pursuant to R. 2:6-2(b), by the New Jersey Division of Rate Counsel (“Rate 

Counsel”) in above-referenced matter. 
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PROCEDURAL HISTORY AND STATEMENT OF FACTS
1
 

Parties 

New Jersey Natural Gas Company (“NJNG” or “Company”) is a public 

utility providing natural gas distribution service to customers within its service 

territory.  N.J.S.A. 48:2-13.  NJNG is required to provide its customers with 

safe and adequate service.  N.J.S.A. 48:2-23. 

Holmdel is a municipality in NJNG’s service territory.  While NJNG is 

required to provide service to residents of Holmdel, the cost of that service is 

spread across NJNG’s entire service territory. 

The Division of Rate Counsel (“Rate Counsel”) is charged under New 

Jersey Law with protecting the interest of utility ratepayers.  N.J.S.A. 

52:27EE-46 et seq.  Specifically, Rate Counsel “may represent and protect the 

public interest…in proceedings before and appeals from any State…board 

charged with the regulation of or control of any business, industry or utility 

regarding a requirement the utility provides a service or regarding the fixing of 

a rate…or charge for a product or service…”  Id.  Consequently, Rate Counsel 

has an interest in all proceedings before the Board of Public Utilities (“Board” 

or “BPU”) that concern utility rates.  Rate Counsel is concerned about the 

                                                 
1 Because the procedural history and facts of this matter are inextricably related, 
they are being combined. 
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impact on the Company’s ratepayers if costs are increased as a result of this 

case, as it will impact all ratepayers, not just those residing in Holmdel. 

The Board is an adjudicatory body that, after a proceeding before the 

Office of Administrative Law, determined that a proposed regulator was 

necessary for the service, convenience or welfare of the public pursuant to 

N.J.S.A. 40:55D-19.  It is that order that is the subject of this appeal. 

The Present Matter 

On December 7, 2016, the Holmdel Zoning Board of Adjustments 

(“Zoning Board”) rejected NJNG’s application to construct the proposed 

Regulator Station (“Regulator”) at 970 Holmdel Road.  On January 11, 2017, 

NJNG filed a petition with the BPU seeking a determination pursuant to 

N.J.S.A. 40:55D-19 that a natural gas Regulator at 970 Holmdel Road is 

reasonably necessary for the service, convenience or welfare of the public, and 

that any municipal land use rules be waived for the construction of the 

Regulator.  RCa1.  As stated in its petition, on August 17, 2016 at a hearing on 

the Company’s application for the 970 Holmdel Road location, a member of 

the Zoning Board asked the Company whether it considered the site at 960 

Holmdel Road.  RCa55 at para 25.  As a result of the Zoning Board’s 2016 

denial of the proposed location at 970 Holmdel Road and the August 16, 2016 

suggestion to locate the Regulator at 960 Holmdel Road, NJNG then formally 
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proposed the 960 location to the Holmdel Zoning Board on January 2, 2018.  

RCa60.  This proposal at the second and different location was also rejected by 

the Zoning Board on or about October 25, 2018.  H280a.  Therefore NJNG 

filed a second petition before the Board on or about November 28, 2018 for 

permission to construct the Regulator at the second proposed location at 960 

Holmdel Road pursuant to N.J.S.A. 40:55D-19.  RCa44.  These two petitions 

were transmitted to the Office of Administrative Law (“OAL”) and then 

ultimately consolidated.  H307a.  The Township of Holmdel (“Holmdel” or 

“the Township”) intervened in the consolidated matters and three residents of 

the Township were granted participation status.  H307a.  On or about March 2, 

2020, Holmdel filed initial testimony.  Rate Counsel did not file testimony.  

RCa61.  Holmdel and the Company each filed rebuttal testimony.  H60a at p. 

3.  Holmdel filed various motions in this matter, including motions to strike 

aspects of the Company’s testimony for lack of response to discovery and 

motions to dismiss based on the Company’s lack of consideration of the New 

Jersey Energy Master Plan, all of which the ALJ denied.  H162a; H166a; 

H171a; and H247a.  A public hearing for these matters was conducted on 

February 13, 2020.  H800a.   

Administrative Law Judge Elias Pelios presided over virtual evidentiary 

hearings on October 14, 16, 20, 21, 22, and 23, 2020.  RCa80.  The OAL 
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issued its initial decision May 18, 2022 where it determined that pursuant to 

N.J.S.A. 40:55D-19, the construction of the Regulator at 960 Holmdel Road is 

reasonably necessary for the service, convenience, or welfare of the public and 

that the zoning and land-use ordinance of the municipality and its county shall 

have no application thereto.  H60a.  On December 21, 2022, the Board adopted 

the Initial Decision in its entirety without modification.  H38a. 

Holmdel filed this appeal on January 30, 2023 to challenge the Board’s 

adoption of the Initial Decision which approved New Jersey Natural Gas’s 

petition to construct the Regulator at 960 Holmdel Road, Holmdel New Jersey.  

H34a. 

 

ARGUMENT 

POINT I 

THE BOARD MUST CONSIDER COST IN REVIEWING 

APPLICATIONS FOR A WAIVER UNDER N.J.S.A. 40:55D-19 

N.J.S.A. 40:55D-19 provides that: 

If a public utility…is aggrieved by the action of a municipal 
agency through said agency’s exercise of its powers under this act, 
with respect to any action in which the public utility…has an 
interest, and appeal to the Board of Public Utilities of the State of 
New Jersey may be taken…If, after such hearing, the Board of 
Public Utilities shall find that the present or proposed use by the 
public utility…is necessary for the service, convenience or welfare 
of the public, including,…a finding by the board that the present 
or proposed use of the land is necessary to maintain reliable 
electric or natural gas supply service for the general public and 
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that no alternative site or sites are reasonably available to achieve 
an equivalent public benefit, the public utility…may proceed… 
[Therefore any] act or any ordinance or regulation made under 
authority thereof, shall not apply to a development proposed by a 
public utility for installation … if upon a petition of the public 
utility, the Board of Public Utilities … decide[s] the proposed 
installation of the development in question is reasonably 

necessary for the service, convenience or welfare of the public.   

(Emphasis added). 

Additionally, the New Jersey Supreme Court interpreted N.J.S.A. 40:55-

50, the statutory predecessor to N.J.S.A. 40:55D-19,2 finding: 

The particular site or location must be found to be ‘reasonably 
necessary’… [and a]lternative sites and their comparative 
advantages and disadvantages, including cost, must be considered 
in determining reasonable necessity.” 

In re Public Service Electric & Gas Co., 35 N.J. 358, 377 (1961) (emphasis 
added). 

The Board continues to apply the Court’s interpretation of the preceding 

statute to the current N.J.S.A. 40:55D-19 to emphasize that cost is a factor 

when determining whether a utility project is “reasonably necessary” under the 

statute.  In 2010, the Board found that absolute certainty with regard to cost 

                                                 
2
 The pertinent language of the superseded N.J.S.A. 40:44-50 is substantially 

similar to the current N.J.S.A. 40:55D-19.  N.J. Natural Gas Co. v. Borough of Red 
Bank, 438 N.J. Super. 164, 180 (App. Div. 2014).  
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was not required for a reasonable necessity determination.3  In that matter, the 

Board determined that the increased costs to PSE&G’s ratepayers would likely 

be offset by a decrease in energy and capacity costs due to the increased 

competitive supply that would result from the project.  Id. at p. 75.  In 2015, 

the Board considered avoided costs of a service interruption to approximately 

142,000 SJG customers as an added benefit to its reasonable necessity 

determination.4  In 2016, the Board considered the costs of a potential service 

interruption and restoration to approximately 400,000 NJNG customers in its 

determination that the building and operating an intrastate pipeline pursuant to 

N.J.S.A. 40:55D-19 to be reasonable, instead of the more costly alternative of 

restoring gas service to those customers.5 

Moreover, the cost is of importance to the utility.  Utilities cannot 

simply spend as much as they like and hope for recovery of the expenditure in 

rates.  Rather, in order for a utility’s costs to be eligible for rate recovery, such 

                                                 

3
 I/M/O the Petition of Public Service Electric and Gas Company for a 

Determination Pursuant to the Provisions of N.J.S.A. 40:55D-19 (Susquehanna – 
Roseland Transmission Line, BPU Docket No. EM09010035 (April 21, 2010). 
4
 I/M/O the Petition of South Jersey Gas Company for a Determination Pursuant to 

the Provisions of N.J.S.A. 40:55D-19, BPU Docket No. GO13111049 (December 
16, 2015) 
5
 I/M/O the Petition of New Jersey Natural Gas Company for a Determination 

Concerning The Southern Reliability Link Pursuant to N.J.S.A. 40:55D-19 and 
N.J.S.A. 48:9-25.4. BPU Docket No. GO15040403 (March 18, 2016) 
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costs must be reasonably and prudently incurred.  See, Public Service 

Coordinated Trans. V. State, 5 N.J. 196, 222 (1950).  In 2012, the Board 

analyzed the reasonableness of the cost where an upgraded transmission line 

was proposed to traverse multiple municipalities within New Jersey.6  The 

Board stated that it “must consider the cost that New Jersey electricity 

customers will bear in connection with the Project.”  Id. at p. 28. 

Project costs, regardless of the nature of the project, are crucial to any 

evaluation of reasonable necessity because the cost will ultimately be borne by 

the Company’s ratepayers if the project is later deemed prudent by the Board.  

While the Township of Holmdel’s Brief (“Hb”) mentions cost 34 times, it only 

mentions ratepayers once and seems to indicate that the Company has an 

unlimited supply of ratepayer funds at its disposal when it states: “[t]he utility 

can spend substantially more money than any other party because it has access 

to ratepayer funds.”  Hb at p.10.7  However, the Company’s “access” to 

ratepayer funds is not without limits and is subject to Board approval.  Indeed, 

the utility’s funds are far from unlimited as every dollar spent by a utility is 

                                                 
6
 I/M/O the Petition of Public Service Electric and Gas Company for a 

Determination Pursuant to the Provisions of N.J.S.A. 40:55D-19 Re: North Central 
Reliability Project, BPU Docket No. EO11050323 (June 18, 2012). 
7
 This statement is made in an attempt to shift the burden of proof.  While Rate 
Counsel does not address the burden of proof issue, Rate Counsel notes first that 
financial status does not impact burden of proof and second, as explained below, 
ratepayers are not a source of unlimited funds. 
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recovered from ratepayers with the addition of a return on investment.  

Ratepayers are not an endless source of funding and the Board’s review will at 

some point limit the utility’s access to funds. 

Below the Board properly considered the cost of the combustion heater 

purchased by the Company, in comparison to the more expensive catalytic 

heater, when it determined that the Regulator was reasonably necessary.  H38a 

at p. 18.  The Board was well aware that those additional costs would be borne 

by ratepayers and that the additional cost was not required for safe and 

adequate service to NJNG’s customers.  Therefore, the Board properly 

considered the cost of the project and the Court should affirm the Board’s 

decision.    

POINT II 

RATEPAYERS SHOULD NOT BEAR UNREASONABLE COST 

INCREASES FOR THE REGULATOR ASSOCIATED WITH 

HOLMDEL’S REQUESTS AND THE RESULTING PASSAGE OF TIME.  

When a utility requests recovery on a capital project such as the 

Regulator, Rate Counsel will weigh in on the prudency of the project and the 

Board will ultimately make a decision regarding the prudency of the cost to 

determine if it is reasonable for the utility to recover a portion or all of the cost 

of the project through customer utility rates.  See, Public Service Coordinated 
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Trans. v. State, 5 N.J. at 222.  If the Holmdel Regulator is ultimately placed 

into service, a BPU decision on the prudency of the project will be made at a 

later date during a NJNG base rate case.  As a result, the legal rulings and the 

information in the record of the instant matter may impact a future 

determination of whether costs associated with the Regulator are prudent. 

Although Rate Counsel recognizes that this Court will not specifically 

determine which costs will be passed onto to ratepayers, Rate Counsel seeks to 

highlight that any decision made by this Court will ultimately impact NJNG 

customer rates if and when the finished Regulator is placed in-service. 

The Township provides an accurate snapshot of the mounting costs 

resulting from the numerous requests and challenges to the Regulator when it 

states: “[NJNG] has now spent more than $1.8 million and counting in legal 

and expert fees, retaining at least three law firms and five experts, pursued two 

applications at the Holmdel zoning board and the two petitions under 

challenge.”  Hb at p. 7.  In fact, Marc Panaccione, a Senior Engineer for 

NJNG, testified that the level of spending required to overcome the zoning 

process alone was unprecedented.  1T100:L17-21.  The unprecedented costs 

included addressing the Township’s concerns regarding air and noise 

emissions, declining real estate values, and landscaping and planning issues to 
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hide the Regulator from view for the two different proposed locations.  

1T101:L11-6. 

As discussed above, the first location proposed by NJNG for the 

Regulator was at 970 Holmdel Road and NJNG filed its first petition with the 

Board planning for the Regulator at that location.  RCa1.  Then, at the 

suggestion of the Township, NJNG then filed a second petition proposing the 

Regulator at a different location at 960 Holmdel Road.  RCa55.  The fact that 

NJNG had to plan for the Regulator in two different locations and respond to 

the Township’s various concerns and ongoing litigation has certainly increased 

the costs associated with the Regulator.   

Additionally, in proceedings below the Township made multiple requests 

for modifications to the Regulator site.  The Township does not appear to 

appreciate the potential increase in NJNG’s rates despite that the Township 

residents are included within NJNG’s territory.  Many of these previous 

requests for modifications, if adopted by NJNG, would have added costs to the 

project.  For example, the Township argued that the Company did not 

adequately consider use of the catalytic heater as an alternative to the 

combustion heater that the Company already purchased back in 2013 despite 

testimony that the catalytic heater was more expensive.  1T82:L5-9.  The 

Township also argued that the Company should have pursued condemnation 
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proceedings to potentially place the Regulator further back from Holmdel 

Road.  RCa74.  Condemnation proceedings would have added significant time 

and legal expenses to the cost of the Regulator as they are inherently 

adversarial and generally reserved as a last resort.  Also, moving the Regulator 

further back from Holmdel Road would have increased the cost of the project 

due to the associated increase in cost per foot for the inlet pipe.  In the present 

matter, the Township revives its initial argument that the Company “do 

nothing” i.e., continue using only the temporary regulator.  Hb at p. 49. Yet, 

the Board has affirmed the OAL’s decision which found that the Regulator is 

in fact necessary because “without a heater, ice encasement could cause station 

failure, resulting in gas service outages to customers, and devastating 

consequences to scores of affected customers, especially in the winter.”  H38a 

at p. 18. 

According to information provided by the Company, if the Regulator 

were constructed at the first location in 2017 the costs would have been 

approximately $3,020,000.  H1292a.  However, the costs associated with the 

second location in 2018 were almost $1 million more at $3.9 million, which 

included the permitting and planning costs associated with the first location.  

H1308a.  At Rate Counsel’s request the Company estimated the cost of the 

second location in February 2020 to be approximately $4,581,000.  H1626a.  
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Mr. Panaccione attributed approximately $1.75 million has been spent by the 

Company to address the legal protests of the Township.  1T105:L19 to 

1T106:L9.  These two increases plus any additional increases above and 

beyond the $3 million resulting from this appeal and the passage of time are 

not “reasonably necessary” to provide safe and reliable gas service pursuant to   

40:55D-19.  Regardless of which party is responsible for ballooning costs of 

the Regulator, the fact remains that the costs increased nearly 49% from the 

original cost estimate proposed in the Company’s 2017 petition.  These costs, 

assuming they are found to be prudent, will be borne by NJNG’s ratepayers.  

Significantly, all of the NJNG ratepayers, whether they live in Holmdel or not, 

will pay the costs associated with the Regulator in their rates since rates are set 

on a service territory basis, not a township basis.  Although Rate Counsel is 

aware that the issue of prudency is not before this Court, it is important to note 

that the Township’s continual protests and suggestions for modifications to the 

project only serve to drive up the cost to all NJNG ratepayers on a project that 

the Board has found to be necessary.  In order to alleviate further potential 

costs to ratepayers, the Court should affirm the Board’s decision below. 
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POINT III 

THE FUTURE OF NATURAL GAS IN THE STATE HAS YET TO BE 

DECIDED THEREFORE THE TOWNSHIP’S STRANDED ASSET 

ARGUMENT MUST FAIL 

The Township argues that the proposed Regulator would immediately 

become a stranded asset as soon as it is placed in-service, because the state’s 

energy and climate policies mandate immediate and continuing decreases in 

natural gas consumption until 100% of the energy sector is decarbonized by 

2050.  Hb pp. 52-53.  This is an oversimplification of the State’s policy, as the 

state has yet to issue definitive guidance in this area.  While the Township may 

be correct that the Regulator could become a stranded asset at some point in 

the future, natural gas is currently being utilized and the gas utilities have the 

responsibility to maintain the system for safe and reliable service.  N.J.S.A. 

48:2-23.  The Initial Decision adopted by the Board found under these specific 

set facts that the Regulator was needed for reliability. H60a at p. 33; H38a at p. 

18.  Specifically the ALJ stated “the proposed station is not an expansion or 

upgrade of NJNG’s system and is necessary for NJNG to continue providing 

reliable service to its customers.”  H60a at p. 31.  The Court must evaluate this 

matter within these specific set of circumstances.  While the Regulator could 
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become a stranded asset8 at some future point in time, the Township has not 

(and cannot) provided any specific date for that occurrence.  Hb pp. 5-53.  

Additionally, because there is no actual state policy at the present time, the 

Township is not able to identify any guidance that specifically limits the 

implementation of gas infrastructure.  Id.   

While the State has very ambitious climate policies for the reduction of 

greenhouse gas emissions and the Clean Energy Act of 2018 mandates energy 

use reduction by utilities’ customers,9 the exact timeline of when the State will 

transition away from natural gas is unknown, but it will certainly not happen 

overnight.  In fact, the BPU recently held a two-day technical conference 

concerning the implementation of Executive Order 317 to examine the 

reduction of emissions in the natural gas sector in the State.10  The proceeding 

is the beginning of the formal stakeholder engagement that is expected to 

frame the policy and technical considerations of the future of natural gas.  Id.  

                                                 
8
 Rate Counsel is extremely concerned about the issue of stranded costs for gas 
infrastructure and has urged the Board to provide guidance so that unnecessary 
costs can be avoided.  At the same time, it is clear that in the short term the state’s 
natural gas infrastructure must be maintained to provide safe and adequate service.  
While some new assets may in fact become stranded, the utilities cannot simply 
abandon their infrastructure.  The technical and safety issues involved in balancing 
a properly maintained system while limiting investment are extremely complex 
and appropriately before the Board in another matter. 
9
 N.J.S.A. 48:3-87.9. 

10
 Notice of Executive Order 317 Technical Conference, BPU Docket No. 

GO23020099 (July 10, 2023). 
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The fact remains that natural gas is currently needed to generate energy and 

until the State is able to produce enough energy to substitute for the current 

natural gas demands of its 9.3 million residents, a safe and reliable gas system 

is imperative.  Although in light of the Governor’s recent Executive Order 317 

issued on February 15, 2023, more well-defined guidance regarding the future 

of natural gas infrastructure could be forthcoming, the Court cannot rule on 

future policies or statutes not yet in place.  Therefore the Court cannot 

determine with certainty under these particular set of circumstances when and 

if the Regulator will become a stranded asset. 
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CONCLUSION 

Rate Counsel respectfully requests that in order to alleviate the potential 

for additional costs that could ultimately be passed on to ratepayers the Court 

should affirm the Board’s determination that the Regulator is “reasonably 

necessary for [the] service, convenience or welfare of the public” pursuant to 

N.J.S.A. 40:55D-19. 

 

      Respectfully submitted, 

      Brian O. Lipman 
      Director, Division of Rate Counsel 

 

      By: _/s/Mamie W. Purnell_____ 

       Mamie W. Purnell, Esq. 
      Assistant Deputy Rate Counsel 
      NJ Attorney ID: 003902011 
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/ · /41 New Jersey 
!/)f ~Jf Natural Gas 

January 10, 2017 

VL4 FEDERAL EXPRESS OVERNIGHT DELIVERY 

The Honorable Irene Kim-Asbury, Secretary 
New Jersey Board of Public Utilities 

44 South Clinton Avenue, 9th Floor 
P.O. Box350 
Trenton, NJ 08625-0350 

[5)fE~[E~~rEfn1 

ml JAN 1 1 2017 lW 
RATE COUNSEL 

Re: In the Matter of the Petition of New Jersey Natural Gas Company For A Determination 

Concerning the Holmdel Regulator Station Pursuant to N.J.S.A. 40:55D-19 
BPU Docket No. 

Dear Secretary Asbury: 

Enclosed for filing please find an original and ten (10) copies of the Petition of New Jersey 
Natural Gas Company ("NJNG" or "Company") appealing a decision of the Holmdel Township 

Zoning Board of Adjustment denying the Company's application for the construction of a 
proposed regulator station (the "Regulator Station" or "Facility"). The Company respectfully 

requests, pursuant to N.J.S.A. 40:55D-19, that the Board determine that, as further described in 
the attached Petition and supporting testimonies, that the construction of the a proposed 

Regulator Station, along Holmdel Road in Holmdel Township ("Holmdel") is for the benefit of 
thi"residents of Holmdel and neighboring municipalities located in Monmouth County;· is 

necessary to maintain system integrity and reliability and reasonably necessary for the service, 

convenience or welfare of the public; and that no alternative site or sites are reasonably available 
to achieve an equivalent public benefit; and issue an order that the zoning, site plan review and 

iii! other Municipal Land Use Ordinances or Regulations promulgated under the auspices of Title 
40 of the New Jersey Statutes and the Municipal Land Use Law of the State of New Jersey (the 
"MLUL") shall not apply to the proposed Facility. 

Copies of the Petition, including the supporting testimonies and exhibits are also being provided 

to Caroline Vachier, DAG and Stefanie Brand, Esq, Director, Division of Rate Counsel, Maureen 
Doloughty, Clerk of Holmdel, Loretta Coscia, Board Secretary, Holmdel Zoning Board of 

Adjustment, as well as to those individuals listed on the attached Service List. 

Kindly acknowledge receipt of this filing by date stamping the enclosed copy of this letter and 
returning same in the self-addressed, stamped envelope. 

C: Service List 

~pehtfully subm!tte. 

~.)(_, 
Andrew K Dembia, Esq. 

Regulatory Affairs Counsel 

1415 Wyckoff Road P.O. Box 1464 Wall, NJ 07719 Phone: 800-221-0051 www.njng.com 
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STATE OF NEW JERSEY 

BOARD OF PUBLIC UTILITIES 

IN THE MATTER OF THE PETITION OF 

NEW JERSEY NATURAL GAS COMPANY 

FOR A DETERMINATION CONCERNING 

THE HOLMDEL REGULATOR STATION 

PURSUANT TO N.J.S.A. 40:55D-19 

PETITION 

DOCKETNO. 

To: THE HONORABLE COMMISSIONERS OF 

THE NEW JERSEY BOARD OF PUBLIC UTILITIES 

Petitioner, New Jersey Natural Gas Company ("Petitioner," "NJNG" or the "Company"), 

respectfully petitions the New Jersey Board of Public Utilities (the "Board" or "BPU"), pursuant to 

N.J.S.A. 40:55D-19, as follows: 

1. NJNG appeals to the Board from a decision of the Holmdel Township 'Zoniug Board 

of Adjustment denying the Company's application for the construction of a proposed regulator station 

(the "Regulator Station" or "Facility") along Holmdel Road in Holmdel Township ("Holmdel"). The 

Company respectfully requests, pursuant to N .J. S .A. 40: 5 5D-19 and N .J .S .A. 48 :2-23, that the Board 

(a) determine that the construction of the Facility for the benefit of the residents of Holmdel and 

neighboring municipalities in Monmouth County, as more fully described herein, is necessary to 

maintain system integrity and reliability and reasonably necessary for the service, convenience or 

welfare of the public, and that no alternative site or sites are reasonably available to achieve an 

equivalent public benefit; and (b) issue an order that the zoning, site plan review and all other 

Municipal Land Use Ordinances or Regulations promulgated under the auspices of Title 40 of the 

New Jersey Statutes and the Municipal Land Use Law of the State of New Jersey (the "MLUL") 

(_) shall not apply to the proposed Facility. 

I 
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1') 
· Exh. P-4 - Facility Site Plan 

0 

I 

\_ _ _) 

Exh. P-5 - Truncated Transcript of Holmdel 

Zoning Board of Adjustment - Final 
vote (December 7, 2016) 

5. NJNG has served notice and a copy of this filing, together with a copy of the 

annexed Exhibits being filed herewith, upon those individuals identified in the attached service 

list, including the Director, Division of Rate Counsel, the Director, Division of Law - Office of 

the Attorney General, and the Clerk of Holmdel Township. 

6. As a natural gas "public utility" as that term is defined in N.J.S.A. 48:2-13, NJNG is 

subject to regulation by the Board for the purpose of assuring that it provides safe, adequate and proper 

natural gas service to its customers pursuant to N.J.S.A. 48:2-23. As a result, the Company is 

obligated to, and does, maintain its public utility infrastructure in such condition as to enable it to 

meet its regulatory obligations to provide the requisite service. That infrastructure consists of the 

property, plant, facilities and equipment within NJNG's natural gas distribution and transmission 

system throughout its service territory. 

7. NJNG is committed to providing safe, adequate and proper service in accordance with 

N.J.S.A. 48:2-23. Consistent with industry practice and its ordinary capital spending planning cycle, 

NJNG engages continuously in the construction, operation and maintenance of its public utility 

infrastructure, including the property, plant, facilities and equipment that comprise the natural gas 

distribution and transmission system utilized to serve the approximately 523,000 customers 

throughout the NJNG service territory. This effort includes the replacement, reinforcement and 

expansion of the Company's infrastructure, (i.e., its property, plant, facilities and equipment) to 

maintain the reliability of its distribution and transmission system and to ensure the continuation of 

safe, adequate and proper service. 

3 
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n with N.J.A.C. 14:7 and the Federal Regulations for the Transportation of Natural and Other Gas 

by Pipeline, Part 192, Title 49 of the Code of Federal Regulations. 

10. The Facility will be located within an easement on private property. Specifically, 

it will occupy an easement area of approximately I 00 feet-by-85 feet on a parcel of land located 

on Block 13, Lot 14 in Holmdel (the "Proposed Site"). The street address for the Proposed Site is 

970 Holmdel Road, Holmdel, New Jersey, where Cornerstone Power Holmdel ("Cornerstone") 

operates a solar farm; the Regulator Station will be situated on a small section of the property 

between the solar farm and Holmdel Road on which no solar panels are located. The location and 

design of the Facility are more fully described in Exhibits P-1, P-2, P-3 and P-4 attached hereto. 

III. NEED FOR THE HOLMDEL REGULATOR STATION FACILITY 

11. As more fully described in the accompanying testimony of Kraig Sanders (Exhibit 

() P-1), the operational need for the Regulator Station arises from NJNG's 2012 upgrade of the 

transmission line in Holmdel. Specifically, in 2012, as part of its efforts to continually upgrade 

and modernize its system, NJNG replaced the existing transmission line located in Holmdel due 

to its age and to comply with federal pipeline integrity requirements. The upgraded transmission 

line has a maximum allowable operating pressure ("MAOP") of 722 psig. 

12. The newly upgraded transmission system connects to NJNG's local distribution 

system, which operates at approximately 100 psig. The Regulator Station is needed to adequately, 

safely and reliably accomplish the more th!Ul 600 psig reduction in gas pressure between the 

transmission system and the distribution system, so that pressure is reduced for the safe and 

efficient delivery of gas to NJNG's local customers. 

13. Critically, the Regulator Station will be equipped with an aboveground natural-gas 

(_j fueled heating unit designed to pre-heat the natural gas traveling through the regulators connecting 

5 
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cases, ground moisture around the downstream underground piping can freeze, causing upheaval 

of the surrounding area or roadway. 

16. The loss of gas service to a segment of Holmdel could prove devastating to the 

affected customers, especially in the winter when heat and hot water are critical. If, for example, 

a regulator failure resulted in the loss of service to dozens or even a hundred homes, there would 

be a significant delay in service restoration. That is because once gas service is interrupted, NJNG 

cannot simply flip a switch to instantaneously turn service back on after the regulator is thawed 

and repaired (a process that itself would take some time). Rather, before service could be restored, 

NJNG personnel would have to visit each of the affected premises to manually tum off the gas at 

each service line. Once NJNG accomplished that task, it could re-pressurize the gas mains, but 

would have to return again to each individual affected property in order to tum the gas back on 

Q manually and re-light the pilot for each appliance and furnace. IfNJNG did otherwise-ifit simply 

turned the gas back on en masse without visiting each property--each premises with unlit pilot 

lights would slowly fill up with gas, which could result in a dangerous, potentially, life-threatening 

condition. If 50 or I 00 houses lost service due to a regulator station failure, the restoration process 

could leave homes without heat for days, which in the winter months could lead to significant 

damage to homes (through freezing pipes, etc.) and/or the health and well-being ofresidents. 

17. As is customary in the industry, NJNG will address the pressure-reduction icing 

effect at the Regulator Station-as it does at approximately 35 other similar stations-by pre

heating the transmission-line natural gas with a heater located at the Regulator Station prior to the 

pressure reduction. The heater will allow NJNG to heat the natural gas to approximately 80 to 90 

degrees Fahrenheit, so the gas temperature after the pressure reduction stays above freezing, 

':___) preventing ice from encasing the equipment and ensuring reliable operation of the Facility and the 
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() 
' , and Holmdel Road} Second, the site had to be large enough to accommodate all of the Facility's 

related equipment (most notably, the heating unit). Third, the Regulator Station should be located 

in close proximity to the transmission line for efficiency and security reasons. Fourth, there are 

several types of properties that NJNG either avoids or cannot use for its gas delivery facilities. 

Most significantly, NJNG makes every effort to avoid residential areas, and instead focuses on 

properties with commercial, industrial or utility zoning. The Company likewise avoids wetlands 

and low lying areas because they present a heightened risk of flooding and, more importantly, 

freezing during the winter months. Further, NJN G looks for sites with no environmental or 

contamination issues, and prefers sites with little or no required tree clearing to further minimize 

any environmental impact. And, again to minimize any environmental impact, NJNG prefers to 

build its facilities on already developed land, as it typically only requires a relatively small parcel. 

Q Also, NJNG is prohibited from locating its facilities on Farmland Preserved properties under any 

circumstances, and on properties purchased with Green Acres funding without first getting difficult 

to obtain authorization from the State. 

21. With those restrictions in mind, NJNG's Site Analysis focused on determining the 

most operationally suitable location that would enable NJNG to improve and reinforce existing 

service reliability with minimal impact to the surrounding properties. To that end, NJNG's site 

review and analysis considered potential impacts of each possible site from several perspectives: 

(1) impacts to residential areas; (2) existing environmental conditions; and (3) engineering 

considerations. Potential properties located in residential neighborhoods and/or close to other 

community-valued buildings (~ schools) were disqualified from consideration, because the 

Facility would not typically be permitted on those properties due to local community 

l_) discontentment and restrictions under Holmdel zoning ordinances. Existing environmental 

9 
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significantly, NJNG was unable to utilize the fourth alternative site because the tenant on that 

property, Vonage, refused to grant NJNG an easement after extensive, time-consuming 

negotiations, thereby taking that property off the table as a viable alternative. As a result, NJNG 

was left with only one possible location for the Regulator Station: the Proposed Site. 

24. In any event, the Proposed Site is the most suitable location for the Regulator 

Station. The Site is of sufficient size, presents a natural fit to co-locate NJNG's station with 

another energy company's facility (the Cornerstone solar farm), and allows NJNG to locate the 

Facility adjacent to the transmission line. Significantly, the site is located at the southern end of 

NJNG's Holmdel transmission line, which will minimize the risk of customer exposure to outages. 

Moreover, the zoning for the site is non-residential and conditionally permits public utilities. 

There are no environmental constraints that would impact the development of a regulator station 

() at this site. The site is not encumbered with Green Acres restrictions. There are no low elevations 

in the easement area, and thus no flooding concerns, and NJNG is not required to clear a significant 

number of trees. Moreover, NJNG successfully obtained an easement from the relevant parties. 

25. In sum, based on the Site Analysis (as summarized above and detailed in the 

testimony of Marc Panaccione (Exhibit P-2)), the location best suited for the Facility is the 

Proposed Site. That location results in the least combined impacts to residential areas and the 

environment, while offering a feasible, and indeed preferable, engineering design. Moreover, 

NJNG's alternative site analysis establishes that there are no reasonably available alternative sites 

for the Regulator Station that will achieve an equivalent public benefit. 

V. JURISDICTION AND REGULATORY STANDARD FOR APPROVAL 

26. Holmdel' s land use ordinances and regulations permit, under certain circumstances, 

the installation and operation of public utility facilities, public service infrastructure, public 

11 
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n 
NJNG further demonstrated before the Zoning Board the suitability of the Proposed Site and that 

there are no reasonable alternative sites available, even though it had no obligation to do so 

(because the Facility is an inherently beneficial use). 

29. The first Holmdel Zoning Board hearing on NJNG's application took place on 

February 3, 2016, followed by an onsite inspection of the Proposed Site on February 27, 2016. Six 

subsequent hearings were conducted on March 2, May 18, July 20, August 17, September 21 and 

December 7, 2016. During those seven hearings, the Company presented voluminous testimony 

from six witnesses (nearly all of whom testified and/or answered Board and public questions on 

multiple occasions). Two witnesses-Mr. Kraig Sanders and Mr. Marc Panaccione--are NJNG 

employees directly involved in the design, construction and operation of the proposed Facility 

and/or the Site Analysis. The four other witnesses were independent outside experts in the fields 

() 
'---' of engineering, landscape architecture, noise impacts and planning. 

30. NJNG made significant adjustments to its original site plan based on comments and 

concerns raised by the Zoning Board and members of the public during the numerous hearings. 

For example, based on concerns regarding the possibility of vehicular collision with the Facility 

(an extremely unlikely event), NJNG proposed to expand an earthen berm to surround the front 

and two sides of the property, install bollards and a New Jersey Department of Transportation 

("NJDOT") compliant guardrail. Also based on concerns raised during the Zoning Board hearings, 

NJNG proposed to (i) install bollards and a NJDOT-compliant guardrail; (ii) expand an earthen 

berm with a retaining wall to surround the front and two sides of the property, which would 

significantly increase the height of the proposed landscaping; and (ii) lower the ~ound level of 

the Facility in order to reduce, if not completely remove, any visual impacts to the surrounding 

'\.__) homeowners. 
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34. The Appellate Division first interpreted the "necessary for the service, convenience 

of welfare of the public" standard ( as set forth in a predecessor statute) in In re Hackensack Water 

Co., 41 N.J. Super. 408 (App. Div. 1956). In Hackensack Water, the Appellate Division concluded 

that the legislative intent was to empower the BPU to approve projects that are in the public 

interest, even when those projects conflict with local interests as "expressed through prohibiting 

provisions of a municipal zoning ordinance." Id. at 419-20. The Appellate Division explained 

that while municipal ordinances are important to the public welfare, "such regulation is basically 

from the local aspect for a local public purpose," and "the legislative intent is clear that such local 

regulation, however beneficent and important, is of secondary importance to the broader public 

interest involved in assuring adequate[] service to a much larger area." Id. at 423. 

35. In Petition of Monmouth Consol. Water Co., 47 N.J. 251 (1966), the New Jersey 

() Supreme Court summarized the policies underlying the standard set forth in N.J.S.A. 40:55D-19 

,' ; 
\._,,' 

(again in the context of the predecessor statute) as follows: 

Id. at 258. 

In enacting this section the Legislature recognized that local 

municipal authorities are ill-equipped to comprehend adequately the 

needs of the actual and potential users of the utility's services 

beyond as well as within their territorial limits. The lawmakers 

knew that if the zoning power of a municipality were paramount, it 

, would probably be exercised with an eye toward the local situation 

and without consideration for the best interests of the consumers at 

large in other communities whose convenience and necessity require 

service. The exemption [ from local zoning regulation] also signifies 

an awareness that if the local authorities were supreme the Board of 

Public Utility Commissioners could not compel a utility to provide 

adequate service if the zoning ordinance conflicted with the need for 

expansion or extension of its facilities within the municipality. 

36. Soon after Hackensack Water, the New Jersey Supreme Court, in In re Public 

Service Electric & Gas Co., 35 N.J. 358 (1961) ("PSE&G"), announced a series of guiding 

15 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



RCa10

(~ 

< I 
\_ characteristics of the affected land and surrounding neighborhood ( and the effect of the proposed 

use on that land and neighborhood). Second, the public utility must demonstrate that the site, 

method or route chosen for the proposed project is the best available, and thus its use is reasonably 

necessary, based on consideration of alternative sites, methods and routes and their comparative 

advantages and disadvantages to all interests involved, including costs. 

38. Here, NJNG has presented overwhelming evidence on this Petition establishing 

both of these requirements. 

VI. REASONABLE NECESSITY AND BEST AVAILABLE SITE 

39. As demonstrated above and in the accompanying testimonies (particularly that of 

Kraig Sanders), the Facility is required in order to maintain the integrity and reliability ofNJNG's 

local distribution system because it will allow the Company to reliably, efficiently and safely 

CJ achieve the 600 psig reduction in gas pressure between the upgraded transmission system in 

Holmdel and the local distribution system, which serves customers in Holmdel and surrounding 

municipalities. The design of the Regulator Station-most importantly, the above-ground heating 

unit-will prevent the regulators and associated equipment at the Facility from becoming encased 

in thick ice, whic_h could well result in a harmful loss of service to the customers served by the 

local distribution system. The present configuration of NJNG's delivery apparatus does not 

adequately accomplish this goal because, inter alia, the temporary regulator being used as a stop 

gap does not employ and cannot accommodate a heater. As a result, NJNG has demonstrated that 

the proposed Facility is reasonably necessary for the service, convenience or welfare of the entire 

public served by the public utility. 

40. Moreover, NJNG has presented significant evidence establishing that there are no 

l___j reasonably available alternatives that could achieve an equivalent public benefit. As detailed 
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Municipal Land Use Ordinances or Regulations promulgated under the MLUL shall not apply to 

the Regulator Station. 

VII. . OTHER APPROVALS 

43. The Company has applied for and obtained a Freehold Soil Erosion & Sediment 

Control Permit and approval from the Monmouth County Planning Board. 

44. A New Jersey Department of Environmental Protection ("DEP") Air Permit is not 

required due to the insignificant source of emissions. Also, a DEP Land Use Permit is not required 

due to the limited scope of the Facility and the absence of environmentally sensitive features at the 

Proposed Site. 

45. NJNG will apply for a Monmouth County Road Opening Permit once the approval 

requested herein has been obtained from the Board. 

VIII. REQUEST FOR EXPEDITED RELIEF 

46. NJNG designed the Facility to provide much needed reliability and supply security 

to the residents of Holmdel and surrounding municipalities. As a result, NJNG requests an 

expedited review of this Petition to avoid any delays in the completion of the Regulator Station, 

so that it will be operational by the 2017-2018 heating season. 

WHEREFORE, New Jersey Natural Gas Company requests that the Board: 

(1) retain jurisdiction over this matter, designate a Commissioner as Presiding 

Officer, set a date for the submission of Motions to Intervene, establish an 

expedited hearing date and procedural schedule·, and designate the time and 

marmer of notice and persons in interest to be given notice; 

19 

FILED, Clerk of the Appellate Division, August 28, 2023, A-001582-22



RCa12

0 

u 

VERIFICATION 

MARK R. SPERDUTO of full age, being duly sworn according to law, on his oath 

deposes and says: 

1. I am Senior Vice Pre$ident, Regulatory Affairs for New Jersey Natural Gas Company, 

the Petitioner in the foregoing Petition. 

2. I have read the annexed Petition, along with the Exhibits attached thereto, and the 

matters and things contained therein are true to the best of my knowledge and belief. 

Sworn and subscribed to ) 

before me this JQ1tray ) 

ofJanuary2017 
1 

) 

~~~ 
SUBSCR!BEO AND SWORN TO 

BEFORE ME ON THIS DAY 

JAN 1 0 2017 

KATHLEEN KLE!NERTZ 
NOTARY PUBUC, STATE OF NEW JERSEY 
MY COMMISSION EXPIRES 08/30i202l 

Mark R. Sperduto 
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NEW JERSEY NATURAL GAS COMP ANY 

PREPARED DIRECT TESTIMONY OF 

KRAIG SANDERS 

I. INTRODUCTION 

Please state your name, affiliation, business address and educational background. 

My name is Kraig Sanders, and I am Director of Pressure Management & Transmission 

for New Jersey Natural Gas Company (the "Company" or "NJNG"). My business address 

is 1415 Wyckoff Road, Wall, New Jersey 07719. I have been employed by the Company 

for over 18 years. I have a Bachelor's Degree in Civil Engineering and Software 

Engineering from Stanford University. 

Please describe your responsibilities as Director of Pressure Management & 

Transmission for NJNG. 

I am responsible for the maintenance and operation of NJNG's metering and regulator 

stations, as well as the Company's gas control center, which remotely handles the 

operations and control systems for NJNG's entire delivery system. I am also responsible 

for the maintenance and operations ofNJNG's transmission facilities. 

What is the purpose of your testimony in this proceeding? 

My testimony describes the need for NJNG's new regulator station (the "Regulator 

Station" or "Facility") in Holmdel Township ("Holmdel"), as well as NJNG's efforts to 

ensure the safe, reliable and adequate delivery of natural gas to its customers. 

Please provide an overall summary of the Facility. 

As explained more fully below, the Facility is needed to support the reliability and integrity 

of NJNG's local distribution system, especially in Holmdel and the surrounding areas, 
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and Ocean Divisions. The Company operates a network of 227 miles of large diameter 

transmission lines, approximately 7,200 miles of distribution mains, and approximately 

473,400 service lines exceeding 7,100 miles in total length. NJNG's distribution mains 

range in diameter from 1.25 to 16 inches. 

The distribution system includes various other components and facilities, including 

line valves, pressure-reducing regulators and meter stations. NJNG's system also includes 

two liquefied natural gas peak shaving facilities that provide important pressure support to 

the local distribution system. 

The configuration of NJNG's system varies depending on a number of factors, 

including customer demand, population density and pipe vintage. Some segments of 

NJNG's system operate at a maximum allowable operating pressure ("MAOP") of 722 

psig, while others (~, distribution mains and service lines) operate at various lower 

pressures. NJNG designed the system based on engineering requirements and design day 

criteria in order to provide safe, adequate and reliable service to NJNG customers 

throughout the entire year. 

Please describe NJNG's operational goals and objectives. 

The Company's primary operational goal is to provide safe and reliable service to its 

customers. Indeed, safety and reliability are essential to the health and well-being of the 

residents and businesses in the communities NJNG serves, and thus of paramount 

importance to the NJNG employees responsible for operating the system: Reliability 

requires planning to meet customer needs during cold weather when demand is highest, as 

well as all other times when unplanned major storm events or system disruptions may 

occur. This is essential because natural gas is a critical lifeline service, especially during 
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transmission system, which transports large volumes of gas over long distances at high 

pressure (an MAOP of 722 psig), and the local distribution system, which operates at 

approximately 100 psig. 

III. NEED FOR THE HOLMDEL REGULATOR STATION 

Why is the Regulator Station needed within the NJNG delivery system? 

The need for the Regulator Station stems from NJNG's 2012 upgrade to the new Holmdel 

transmission line. Specifically, the Regulator Station is needed to adequately, safely and 

reliably accomplish the more than 600 psig reduction in gas pressure between the 

transmission system and the distribution system, so that pressure is reduced for the safe 

and efficient delivery of gas to NJNG's local customers. For the reasons set forth below, 

the temporary regulator station that is currently managing the 600 psig pressure reduction 

is an interim solution on which NJNG cannot rely to ensure the adequate, reliable and 

efficient delivery of natural gas on a long-term basis. 

What other equipment is necessary to operate the Regulator Station safely, efficiently 

and reliably? 

Most significantly, NJNG will equip the Regulator Station with an aboveground natural

gas fueled heating unit designed to pre-heat the natural gas traveling through the regulators 

connecting the transmission system to the distribution system. This heating unit is a critical 

component of the Regulator Station precisely because of the 600 psig pressure reduction 

that will take place from the transmission system to the distribution system. Specifically, 

due to the thermodynamic principle known as the Joule-Thomson Effect, that significant 

pressure reduction will result in an approximately 40 degree Fahrenheit decrease in the 

temperature of the natural gas running through the regulators. (For every 14. 7 psig 

reduction, the temperature of natural gas drops one degree Fahrenheit.) 
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That is because once gas service is interrupted, NJNG cannot simply flip a switch to 

instantaneously turn service back on after the regulator is thawed and repaired (a process 

that itself could take some time). Rather, before service could be restored, NJNG personnel 

would have to visit each of the affected premises to manually turn off the gas at each service 

line. Once NJNG accomplished that task, it could re-pressurize the gas mains, but would 

have to return again to each individual affected property in order to turn the gas back on 

manually and re-light the pilot for each appliance and furnace. IfNJNG did otherwise-if 

it simply turned the gas back on en masse without visiting each property-each premises 

with unlit pilot lights would slowly fill up with gas, which could result in a dangerous, 

potentially, life-threatening condition. If 50 or 100 houses lost service due to a regulator 

station failure, the totality of the restoration process could leave homes without heat for 

days, which in the winter months could lead to significant damage to homes (through 

freezing pipes, etc.) and/or the health and well-being ofresidents. 

As is customary in the industry, NJNG will address the pressure-reduction icing 

effect at the Regulator Station by pre-heating the transmission-line natural gas with a heater 

located at the Facility prior to the pressure reduction. The heater will allow NJNG to heat 

the natural gas to approximately 80 or 90 degrees Fahrenheit, so the temperature after the 

pressure reduction stays above freezing, preventing ice from encasing the equipment and 

ensuring reliable operation of the Facility and the local distribution system. Iri short, the . 

heating unit is an extremely important component of the Regulator Station and is critical 

to NJNG's ability to provide safe, adequate and reliable natural gas service to the residents 

of Holmdel and the surrounding municipalities. Indeed, as discussed further below, one of 

the major deficiencies of the current temporary regulator station and reasons why it is not 
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As explained above, because the Regulator Station will more reliably and efficiently 

manage the significant pressure reduction from that upgraded transmission line to 

distribution system, the proposed Facilitywill allow the Company to operate the flow of 

natural gas to the residents of Holmdel and the surrounding municipalities more efficiently, 

reliably and safely. Critically, the proposed Facility is designed and intended primarily to 

provide natural gas service to the residents of Holmdel, though it will certainly also benefit 

customers in adjacent communities. In fact, NJNG estimates that the Regulator Station 

will allow it to provide improved service to 5,552 residential meters (serving 6,566 

Holmdel residences), or over 98% of the municipality, as well as 3 IO active commercial 

meters. Further, because it will be equipped with a heater, the Regulator Station will 

eliminate the need for the Company to dispatch a work crew to inspect and monitor the 

temporary regulator. 

Does the Company have heaters on other regulators associated with its facilities? 

Yes. NJNG has heaters at approximately 35 regulator stations similar to the Proposed 

Facility, many of which have been operating for decades. 

Is it standard industry practice for the Company to continue operating the temporary 

regulator facility? 

No. A regulator station fed by a high-pressure transmission line requires a heater and filter 

in order to properly operate and maintain the natural gas delivery system over the long 

term. 

Will the Regulator Station be operated in compliance with all federal and state safety 

standards? 
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Please state your name, affiliation, business address and educational background. 

My name is Marc Panaccione, and I am a Senior Engineer for New Jersey Natural Gas 

4 Company (the "Company" or "NJNG"). My business address is 1415 Wyckoff Road, 

5 Wall, New Jersey 07719. I have been employed by the Company for over 12 years. I have 

6 a Bachelor of Science in Mechanical Engineering from the University of Maryland and an 

7 MBA from Rutgers University. 

8 Q. 

9 

10 

11 

A. 

12 Q. 

13 A. 

Please describe your responsibilities as a Senior Engineer for NJNG. 

As a Senior Engineer, I am responsible for the engineering design, project management, 

construction oversight and system planning of NJNG's transmission and distribution 

system. 

What is the purpose of your testimony in this proceeding? 

My testimony describes the location, design and construction of NJNG's proposed new 

14 regulator station (the "Regulator Station" or "Facility") in Holmdel Township 

15 ("Holmdel"). I will also describe NJNG's process for considering alternative sites for the 

16 Facility. 

17 II. LOCATION, DESIGN AND CONSTRUCTION OF THE FACILITY 

18 Q. Please provide an overall summary of the Facility. 

19 A. 

U20 

As explained more fully in the testimony of Kraig Sanders, NJNG's Director of Pressure 

Measure and Transmission, the Facility will support and enhance the reliability and 

3891475-2 
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Yes. As noted above, the Facility will consist of a filter, heater, two regulator 

runs,associated piping, and a control box. The Regulator Station's filter, which acts as a 

scrubber cleaning the gas of impurities, will be approximately 7 feet long, 3 feet wide and 

2 feet tall, and will be placed on a concrete pad. The heating unit, which is manufactured 

by Cold Weather Technologies, is the largest piece of equipment. It is 30 feet long and 7½ 

feet wide, and has three vent stacks, each of which is IO inches in diameter and 15 feet tall. 

The regulators will be connected to 6-inch and 8-inch piping primarily located 3 feet 

underground. A small section of the piping will be above-ground, where the regulators are 

located. The Facility will also have a control box housing communications and electrical 

equipment. 

The Proposed Site will be covered with crushed stone and equipped with a fence 

with privacy slats for security purposes. An earthen berm in front of the Facility will serve 

two purposes: (1) obscuring the Facility from view; and (2) protecting it from vehicular 

impact. NJNG will also install a New Jersey Department of Transportation ("NJDOT") 

compliant guardrail in front of the Facility (facing the roadway) and a retaining wall around 

three of its sides, as well as protection bollards to replace traditional fence posts. The 

Facility's perimeter will be extensively landscaped with a variety of trees and shrubs to 

create a buffer and obscure visibility of the Facility to the general public. 
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the most suitable location for the Facility that would have a minimal impact on Holmdel 

and its residents. As an initial matter, several siting constraints guided and informed the 

Site Analysis, and ultimately limited the available site options. 

First, it was important from an operational and engineering standpoint to locate the 

Regulator Station as close as possible to the southern end of the Holmdel transmission line 

(where the line begins at the intersection of Newman Springs Road and Holmdel Road). 

That is because the pump station for the Holmdel transmission line (which feeds Holmdel 

and the surrounding areas) is located at the southern end of the line. Siting the Regulator 

Station near that pump station will allow NJNG to feed that station, and provide natural 

gas to customers from that location northward, where the supply is back-filled from other 

pump stations. A site at the southern end of the line is also optimal from a system-design 

standpoint in light of the locations of other pump stations within NJNG's system (NJNG 

has two other gas feeds to the north and southeast). NJNG prefers to have adequate spacing 

between its various feeds to minimize system vulnerability and service interruptions in the 

event one of the pump station becomes inoperable. 

Second, the chosen site had to be large enough to accommodate the proposed 

Facility. As explained above, the proposed Facility requires an area of approximately 100 

feet-by-85 feet in order to house all of the necessary equipment, including a filter, heater, 

two regulator runs, associated piping, and control box, as well as provide for the buffering 

and screening devices explained above. 

Third, the Regulator Station should be located in close proximity to · the 

transmission line because the gas delivery system experiences a loss in pressure, and a 

corresponding dip in efficiency and reliability, when a regulator station is located at a 
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NJNG's Site Analysis considered potential impacts of each possible site from several 

perspectives: (1) impacts to residential areas; (2) existing environmental conditions; and 

(3) engineering considerations. Potential properties located in residential neighborhoods 

and/or close to other community-valued buildings~ schools) were disqualified from 

consideration, because the Facility would not typically be permitted on those properties 

due to local community discontentment and restrictions under Holmdel zoning ordinances. 

Existing environmental conditions-sh&, tree clearing, wetlands, contaminated sites, 

Preserved Farmland and Green Acres habitats-were also relevant factors; NJNG avoided 

potential sites that had one or more of those environmental conditions. Finally, NJNG's 

engineering considerations included the importance of a location at the southern end of the 

transmission line; minimization of the Facility's distance to the transmission line; adequacy 

of the property's size; sufficient access for inspection, maintenance and repair; property 

elevation levels; and security. 

Were alternative locations considered? 

Yes. Even though it is important to locate the Regulator Station as far south as possible, 

NJNG examined the entire transmission line corridor between Route 35 (at the northern 

end) and Newman Springs Road ( at the southern end) for potential locations. As the below 

discussion demonstrates, NJNG's analysis revealed very few possibly suitable locations 

for the Regulator Station. To aid in that discussion, Exhibit P-3 to the Petition is a map 

depicting the transmission line corridor and adjacent zoning/environmental restrictions that 

was presented to the Holmdel Zoning Board. 

As an initial matter, the northernmost portion of the corridor on South Laurel 

Avenue (at and near the intersection of Route 35) offers no suitable locations because it is 
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is encumbered by Green Acres deed restrictions that permit it to be used solely for 

recreation and conservation purposes. 

Continuing further south along the transmission line corridor, the properties on 

Holland Road are zoned for and have residential developments, which again makes them 

unusable. In addition to this disqualifier, the properties adjacent to this segment of the 

transmission line have significant elevation changes, would require tree clearing and/or 

have wetlands along the roadside. 

On South Holland Road, the properties are once again zoned for and have 

residential developments. Also, the area has significant elevation changes, heavily wooded 

areas, roadside wetlands, and multiple Green Acres deed restricted properties. 

The next area of examination is that occupied by the Garden State Parkway 

("GSP"), which crosses over South Holland Road. The New Jersey Turnpike Authority 

controls the GSP and has a strong policy and practice ofrefusing to encumber its property 

with easements. The GSP property is also zoned as Public Land, which does not permit 

public utilities. Thus, the GSP property was not an option. 

After the GSP, the transmission line corridor continues along South Holland Road 

before turning onto Crawfords Comer Road. That entire area is zoned for and has 

developed residential properties. Also, Holmdel High School is located at 36 Crawfords 

Comer Road. There are wetlands throughout the High School property, and the non

wetland section is developed with a football field, making it unusable. The High School 

property is also zoned as Public Land, which does not permit public utilities. 

Next along the corridor is Longstreet Road, which borders Holmdel Park on the 

entire north side; the park is Green Acres encumbered and zoned as Public Land, thereby 
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Holmdel Road includes an office/laboratory zone that has been developed with office 

complexes, the Cornerstone solar farm and a dense business district. The Proposed Site of 

the Regulator Station is on a portion of the solar farm property located within that 

office/laboratory zone. 

Please describe why NJNG chose the subject location in Holmdel for the Facility and 

why it is the best suited location for that use? 

The Regulator Station will be located on a small portion of a 33.3 acre site that is already 

improved with a solar farm. Exhibit P-4 attached to the Petition, which was presented to 

the Zoning Board, contains the site plans for the Facility at this location. NJNG proposes 

to construct the Facility within a 100 foot-by-85 foot easement area located outside the 

fence of the solar farm. This site is of sufficient size and it is a natural fit to co-locate the 

station with another energy company's facility, especially since the Proposed Site allows 

NJNG to locate the Facility adjacent to the transmission line. Significantly, the Proposed 

Site is located at the southern end of NJNG's Holmdel transmission line, which (as 

explained above) will minimize the risk of customer exposure to outages. Moreover, the 

zoning for the site is non-residential and conditionally permits public utilities. There are 

no environmental constraint& that would impact the development of a regulator station at 

this site. The site is not encumbered with Green Acres or Farmland Preservation 

restrictions. There are no low elevations in the easement area. And NJNG is not required 

to clear a significant number trees. Finally, as discussed below, NJNG has been able to 

obtain an easement for the Proposed Site. 
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addressing Vonage's concerns in the middle of October 2013, NJNG drafted and circulated 

a final easement for execution. At the end of that month, however, Vonage notified NJNG 

that it would not consent to the easement, and negotiations ended. As a result, NJNG was 

left with only one possible location for the Regulator Facility: the Proposed Site. 

Did NJNG consider any property owned by the Township of Holmdel? 

Based on the Site Analysis, NJNG concluded that there is no suitable property owned by 

Holmdel in close proximity to the transmission line. 

Can you please describe NJNG's efforts to date to obtain required land use approvals 

from Holmdel Township? 

Yes. On March 17, 2015, NJNG filed an application with the Holmdel Zoning Board of 

Adjustment ("Holmdel Zoning Board") requesting Site Plan Approval, "C" and "D" 

variances, and Conditional Use approval. Specifically, NJNG sought variances (a) to 

construct the Regulator Station as an additional principal use on the site; (b) to construct 

the Regulator Station within the buffer required between a non-residential use and 

residential zone (a 384.25 feet buffer is required, but NJNG proposes one of 89.78 feet); 

and (c) to install an eight-foot-highfence with wood slats in the front, side and rear yard 

( only eight-foot-high open wire fencing is permitted). NJNG also requested (a) relief from 

two conditions of the Zoning Board's prior resolution approving the Cornerstone solar 

farm; (b) variances for NJNG's proposed sign and driveway access width (to the extent the 

Zoning Board deemed such variances necessary); and ( c) several design waivers. 

After seven lengthy and in-depth hearings over 10 months (at which NJNG 

presented extensive testimony from six witnesses), the Holmdel Zoning Board denied 

13 
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HOLMDEL ZONING BOARD OF ADJUSTMENT 
COUNTY OF MONMOUTH - STATE OF NEW JERSEY 

REGULAR MEETING FOR: TRANSCRIPT OF 
PROCEEDINGS 

NEW JERSEY NATURAL GAS COMPANY 
5 Wednesday, December 7, 2016 

6 

7 

8 

8:00 p.m. 

9 BEFORE: 

10 DEMETRI ORFANITOPOULOS, Chairman 
VALERIE AVRIN-MARCIANO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ROB JAFFE 
ART FRANK 
THOMAS SCARANO 
ANTHONY PESCE 
FRANK AINELLO 

ALSO PRESENT: 

RICK DeNOIA, ESQ., Board Attorney 
GREGORY PLOUSSAS, P.E., Board Engineer 
MEGAN STANLEY, P.P., Board Planner 
LORETTA COSCIA, Board Secretary 

LISA NORMAN, Certified Court Reporter 
15 Girard Avenue 

West Long Branch, New Jersey 07764 
732-229-5897 
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MS. COSCIA: Mr. Scarano? 

MR. SCARANO: Here. 

MS. COSCIA: Mr. Orfanitopoulos? 

MR. ORFANITOPOULOS: Here. Item Number 

1, please? 

MR. JAFFE: Continued pub I ic hearing, 

New Jersey Natural Gas, 970 Holmd&I Road, site 

of Cornerstone Power Solar Farm, Preliminary 

Site Plan Number 2015-2, Block 13, Lot 14 in the 

OLZ zone. Applicant seeks variance relief to 

construct a regulator station, a regulator 

station, which is an additional principal use on 

6 

the site. Variance relief to construct the 

proposed regulator station within the buffer 

required between a non-residential use and 

residential zone where 384.25 feet is required 

and 74.5 is proposed. Variance relief for fence 

height in front, side and rear yard, 8 foot 

proposed, 6 foot permitted. 

MR. ORFANITOPOULOS: Thank you. Do you 

want to do a recap where we are and where we are 

left to do today?· 

MS. SKIDMORE: Absolutely. Good 

evening, Board Members. Nancy Skidmore, Connel I 

Foley, on behalf of the Applicant, New Jersey 

Natural Gas. The first hearing, on this matter, 

was February 3rd, fol lowed by an onsite 

inspection on February 27th. The second hearing 

was conducted on March 2nd, on May 18, July 20, 
Page 5 
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for each one of you to I isten as best you can 

for the next, I didn't time myself, but eight or 

nine minutes, because what I have to say is 

really import~nt. 

I am going to use some notes. 

typically don't do that, but I am a I ittle weary 

at this stage of the game and I want to make 

sure I tel I you everything that I think is 

really important to this application. So, with 

that, to start out, I, again, thank each and 

every one of you for al I of the time and effort 

that each of you has put into running the 

detai Is of this application, the need and the 

purpose of this regulator station, in Holmdel. 

We've been here for 11 months, 308 days. 

didn't count hours, but quite a long time. Both 

I istening to the testimony of our experts and 

professionals and comments and questions from 

the pub I ic and comments and questions from the 

Board so I appreciate that. 

Since the commencement of this pub I ic 

hearing, in February, you've heard testimony 

from NJNG, clearly indicating the absolute need 

82 

for this regulator station, at this site, in 

order to ensure continued safe and reliable 

natural gas service to Holmdel residents. 

Providing safe and reliable NJNG mandates, as a 

pub I ic uti I ity, under Federal and State law. 

But it is more to them. 
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protect the faci I ity from vehicles coming into 

contact with it. 

You've also heard testimony from NJNG 

noise expert, Ed Potenta. Not only wi I I the 

station comply with both state and local noise 

regulations, it also wi I I have no impact upon 

existing noise levels at the surrounding 

properti_es with the installation of a sound 

wal I. 

You've also heard testimony from NJNG 

Director of Transmission Pressure Measurement, 

Kraig Sanders, that this station wi I I be very 

secure and monitored on a 24/7 basis and that 

it, I ike every other station at NJNG's system, 

wi I I be very safe. 

84 

Finally,· you've heard the testimony from 

NJNG's expert planner, Peter Van den Kooy, and 

in his testimony he states his station is an 

inherently-beneficial use. He testified that 

the application meets the proofs required for 

the variances and waivers that we seek. 

NJNG would I ike to remind the Board that 

this use is indeed a permitted pub I ic uti I ity 

use in the OL-2 zone, where the property is 

located. So there already has been a municipal 

determination that this use, this pub I ic uti I ity 

use is both appropriate for the property and for 

the zone, but because we require an additional 

principal use on the site, we are here for a use 
Page 73 
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primary- purpose of ensuring that Holmdel 

residents continue to receive safe and re I i ab I e 

natural gas service to heat their homes. It's 

difficult to imagine more of a compel I ing pub I ic 

interest than safeguard i_ ng the re I i ab I e de I i very 

of heat and hot water to every resident, in 

Holmdel, particularly during the coldest winter 

86 

months. 

The second and third steps require the 

Board to identify a detrimental effect. And if, 

in fact, there is a detriment present, the Board 

may then be permitted to impose reasonable 

conditions, if any. As to both of these steps, 

you've heard repeated uncharted testimony, from 

NJNG experts and professionals, that there wi I I 

be no detrimental impacts, and certainly, 

substantially no detrimental impacts. Even if 

some nominal impacts are as to noise and 

aesthetics, NJNG wi I I mitigate those impacts, 

including the installation of a.sound wal I and 

the addition of a berm, guardrai I, retaining 

wal I to the already robust Landscape Plan, as 

wel I as lowering the faci I ity behind those 

screened devices. 

As NJNG has demonstrated, over the 

course of the past 11 months, this station wi I I 

be concealed from pub I ic view, the neighboring 

property owners wil I not be able to hear it. 

There wi I I be no odors, practically no traffic 
Page 75 
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88 

regard, there is no evidence, in the record, 

that demonstrates any substantial negative 

impact that would exceed the public benerits 

arrorded to almost every single Holmdel resident 

on this application. To put it more simply, the 

number or Holmdel residents estimated the 

benerit rrom the heat provided by this raci I ity 

are more than 16,500, many or which are the 

elderly or smal I children, who are the most 

susceptible to serious injuries, in the event 

they are lert without heat. Even ir·we are only 

talking about one elderly person or one smal I 

chi Id, can any or you say, there is any evidence 

or even one negative impact that would be with 

the risk or putting that one elderly person or 

that one smal I chi Id in harm's way? 

Now, multiply that risk by 16,500 people 

and ask yourselr that same question. Based upon 

al I or the undisputed expert and proressional 

testimony that you've heard, NJNG submits that 

it has not just met, but has exceeded a I I or 

these legal requirements to earn approval or 

this application by the Board and we 

respectrul ly request your approval or this 

application this evening. Thank you very much, 

again, ror al I or your time and consideration. 

MR. 0RFANIT0P0UL0S: Thank you very 

Page 77 
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I agree the project itself is 

beneficial. The way you are approaching it, to 

me, is not beneficial to the residents. You 

know, if the question is, are you going to be 

sued, if we say, no, you are probably going to 

sue us. But if we say, yes, these people, down 

at that end or Town, are paying a lot or taxes, 

and their property value is going to go down, 

and they wi I I probably pul I their funds and they 

are going to sue us. The question is, who would 

we·rather be sued by? Who would rather be 

sued by, New Jersey Natural Gas? I don't want 

the residents suing me, because I was not 

cognizant or their considerations. Yes, both 

sides have val id issues. 

MR. DENOIA: If can reel you in a 

I ittle bit, discussion is fine. 

MR. ORFANITOPOULOS: That is not exactly 

a discussion. 

91 

MR. DENOIA: What you need to determine, 

is there a positive benefit and does the 

positive benefit substantially get outweighed by 

the negative and the I itigation or what happens, 

whatever decision this Board makes, I don't 

think is germane to this discussion. 

MS. AVRIN-MARCIANO: Are you okay to 

make a motion now and we can pol I a vote? 

MR. FRANK: Sure. Go ahead.-

MS. AVRIN-MARCIANO: I am going to make 

Page 79 
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a yes vote, with a negative motion, you agree 

with the denial. Why don't we start with your 

motion and then I wi I I explain arter I hear your 

motion. 

MR. ORFANITOPOULOS: Let's explain. 

MS. AVRIN-MARCIANO: I am going to make 

a motion that we deny New Jersey Natural Gas ror 

constructing an additional principal use on the 

site and deny variance relier to construct a 

proposed regulator station within the burrer 

required between a non-residential use and a 

93 

residential zone and deny their variance relier 

ror rence height in the rront, side and rear 

yards. 

MR. DENOIA: Okay. That is a motion. 

Is there a second? 

MR. SCARANO: Second. 

MR. DENOIA: Motion made and a second. 

Now, when you take this vote, I reel it is 

appropriate and necessary that when you vote, 

you explain your vote and you explain it in 

terms or the legal parameters or why you reel 

what you reel and that we get an explanation or 

whether you reel the burdens have or have not 

been met under the SICA case. 

MR. ORF AN ITOPOULOS: ·Okay. Let's make 

sure. Ir you vote, yes. 

MR. DENOIA: Ir you vote yes, you agree 

with the denial. 
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understand, maybe other people don't realize it, 

but I do. 

Again, I say that my vote is no, I do 

95 

not agree. 

MR. DENOIA: The only other thing I 

would add, if you have a comment on whether you 

feel that this use is inherently beneficial, we 

should put that on the record. You should also 

understand that you have a weighing process 

where your conclusion, and you've given an 

explanation, that any conclusion you feel is 

not, hypothetically, aesthetic to the zone plan, 

that you feel it is beneficial and that the 

negatives don't substantially outweigh the 

positives. If that is the conclusion you feel, 

you should cite that on the record. 

MR. AINELLO: Okay. Let me add to my 

statement. I do feel there is an inherently 

beneficial use. I think it wi I I state the 

greater good of Holmdel and the people that I ive 

in Holmdel. I think any negative issues that 

come along with this thing are outweighed by 

those positive issues. 

MR. FRANK: A yes vote denies the 

application, correct? 

MS. COSCIA: Yes. 

MR. FRANK: In this case, I vote, yes, 

for some of the reasons that I've already 

Page 83 
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So, as I said, I understand the beneficial use 

for the citizens, but I have issues with the 

risk of it being as close as it is. 

MR. ORFANITOPOULOS: Thank you. 

MR. PESCE: I also vote yes. think 

Mr. Jaffe said it very we! I, because those are 

my concerns, exactly. understand that we need 

to make every reasonable effort to accommodate 

inherently beneficial use, however, for me, the 

negatives far outweigh the positives here. I do 

also feel that it is way too close to the 

roadway. I think_ there is certainly safety 

risks, and not to mention property values and 

just can't help but feeling if I I ived close to 

that property, my property values would be 

affected, amongst other things. 

MR. ORFANITOPOULOS: Thank you. 

MR. SCARANO: I vote, yes. I know we 

talk about inherently beneficial use, but I am 

not certain that the residents of Holmdel or 

those poor children are going to be denied hot 

water, because we don't put a regulator station 

98 

in. Because, based on the testimony, things 

seem to be running perfectly fine at this 

moment. So I don't see any inherently 

beneficial use. I think the negatives outweigh 

the positive. think the negatives are based 

on testimony from the professionals, from the 

gas company themselves that there are, in fact, 
Page 85 
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get by the sarety issue, but it is so close to 

the roadway and the site visit really magniried 

how close it is to the roadway there. That 

steel bar would not stop a truck coming through 

there. It's directly in the middle or the 

residential neighborhood there, so I just can 

not agree that this is the proper place ror 

this. 

I do agree that it is an inherently 

benericial use ror Holmdel, as a gas uti I ity and 

a warming station, but I think having spent a 

tremendous amount or time weighing the positive 

and the negative criteria, the positive does not 

overcome the negative. I would I ike to say, 

100 

however, that you did an outstanding job. Your 

client should be extremely pleased. I guess we 

are not going to be pleased with the result, but 

they should know that you are extremely 

impressive in your job. I was very impressed 

how you conducted and handled yourselves and 

prepared your witnesses. 

MS. SKIDMORE: Thank you. appreciate 

that. 

MR. ORFANITOPOULOS: Oh, boy. I get to 

be last. First, I want to thank the pub! ic. 

Your behavior has been superb. We went through 

a lot or meetings with a lot or uproar. I know 

it's important, a lot or issues, and. it's their 

heart. I am, too, a resident or Holmdel and 
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safety. I, too, feel that it was brought up by 

Members of this Board and public why we couldn't 

go back and I don't believe I remember hearing 

any testimony from the solar farm refusing us to 

go back onto their property further back. 

understood there was testimony about pipeline 

102 

shouldn't go too far back, but I wasn't 

convinced of that. If it was set back 200 to 

300 feet from the road then I would feel -- then 

it would be harder to deny this application. 

also feel that Kim brought up a point, 

which was on my mind but I never addressed, that 

she has her farm there. There are grapes 

I iteral ly across the street. And, who knows 

what the fumes and output could do to that 

farmland. She is 100 percent right. This is a 

hi star i c· area and I just don't see having that 

station located in that location going to 

benefit the whole of people in Holmdel. 

As far as vi sua I , as far as safety, and 

what else, oh, also, I feel that New Jersey Gas 

hasn't convinced me that it is necessary. We 

have an existing system that's been working 

fine. I have not heard -- I haven't felt that 

heard enough to tel I me that system would fai I 

and cause the possible outage that was discussed 

today and it's been working fine up to now and 

don't see why we need to do something in that 

location. 
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CERTIFICATE 

I, LISA NORMAN, a Notary Public and 

Certiried Court Reporter or the State or New Jersey, 

do hereby certiry that prior to the commencement or 

the examination, the witness was duly sworn by me to 

testiry the truth, the whole truth and nothing but 

the truth. 

I DO FURTHER CERTIFY that the roregoing 

is a true and accurate transcript or the testimony as 

taken stenographical ly by and berore me at the time, 

place and on the date hereinberore set rorth. 

I DO FURTHER CERTIFY that I am neither a 

relative nor employee nor attorney nor counsel or any 

or the parties to this action, and that I am neither 

a relative nor employee or such attorney or counsel, 

and that am not ri nanc i a I I y interested in the 

action. 

Notary Public or the State or New Jersey 
License No. 30X100177700 
Dated: December 11, 2016 
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Gregory Eiscnstark 

732.448.2537 
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Via Overnight Delivery 

Aida Camacho-Welch, Secretary 
Board of Public Utilities 
44 South Clinton Avenue, 3rd Floor, Ste. :314 
P.O. Box 350 
Trenton, NJ 08625-0350 

120 Albany Street Plaza, I New Brunswick, NJ 08901 
T. 732.846.7600 I F. 732.846.8877 

November 28, 2018 

f~ECE!VED 
!VIAIL ROOM 

~l(l\l 2 9 2018 

BOARD OF PUBLIC UT\LH\ES 
TRENTON, NJ 

Re: In the Matter of the Petition of New Jersey Natural Gas Company for a 

Determination Concerning the Holmdel Regulator Station Pursuant to 

N.J.S.A. 40:.55D-19 

Docket No. Gil>\~ I) J:l5j 

Dear Secretary Camacho-Welch: 

Enclosed for filing please find an original and ten (I 0) copies of the Petition of New 
Jersey Natural Gas Company ("NJNG" or "Company") appealing a decision of the Holmdel 
Township Zoning Board of Adjustment denying the Company's application for the construction 
of a proposed regulator station (the "Regulator Station" or "Facility"). The Company 
respectfully requests, pursuant to N.J.S.A. 40:55D-19, that the Board determine that, as further 
described in the attached Petition, supporting testimonies and exhibits, the construction of the 
proposed Regulator Station, at 960 Holmdel Road in Holmdel Township ("Holmdel"), is for the 
benefit of the residents of Holmdel and neighboring municipalities located in Monmouth County; 
is necessary to maintain system integrity and reliability and is reasonably necessary for the 
service, convenience or welfare of the public; and that no alternative site or sites are reasonably 
available to achieve an equivalent public benefit. NJNG therefore requests that the Board issue 
an order concluding that the zoning, site plan review and all other Municipal Land Use 
Ordinances or Regulations promulgated under the auspices of Title 40 of the New Jersey Statutes 
and the Municipal Land Use Law of the State of New Jersey shall not apply to the proposed 
Facility, and authorizing the Company to construct the Facility as set forth in the Petition and 
supporting testimony and exhibits. 

Copies of the Petition, including the supporting testimonies and exhibits, are also being 
provided to Caroline Vachier, DAG and Stefanie Brand, Esq, Director, Division of Rate Counsel, 
Maureen Doloughty, Clerk of Holmdel Township, Loretta Coscia, Secretary, Holmdel Zoning 
Board of Adjustment, as well as to those individuals listed on the attached Service List. 

NBWYORK,NY I NL'WBRUNSW!CK.NJ I MAD!SON,NJ I STAMFORO,CT 
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WINDELS l 'iX!':"1' 
lane&. MARX Mittei•forf.u, 

November 28, 2018 
Page2 

Kindly acknowledge receipt of this filing by date stamping the enclosed copy of this 
Jetter and returning same in the self-addressed, stamped envelope. Thank you for your 
consideration in this regard. 

c: Attached Service List 
Hon. Elia A. Pelios, ALJ 

Respectfully submitted, 

WINDELS MARX LANE & MITTENDORF, LLP 

Attorneys for Petitioner 
New Jersey Natural Gas Company 
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STATE OF NEW JERSEY 
BOARD OF PUBLIC UTILITIES 

PETITION 
RECEIVED 

MAil ROOM IN THE MATTER OF THE PETITION OF 
NEW JERSEY NATURAL GAS COMPANY 
FOR A DETERMINATION CONCERNING 
THE HOLMDEL REGULATOR STATION 
PURSUANT TO N.J.S.A. 40:55D-19 

NOV 2 9 2018 
DOCKET ~Af~D OF PUBUC 

TnENTON,NJ . . 

To: THE HONORABLE COMMISSIONERS OF 
THE NEW JERSEY BOARD OF PUBLIC UTILITIES 

Petitioner, New Jersey Natural Gas Company ("Petitioner," "NJNG" or the "Company"), 

respectfully petitions the New Jersey Board of Public Utilities (the "Board" or "BPU"), pursuant to 

N.J.S.A. 40:55D-19, as follows: 

J. NJNG appeals to the Board from a decision of the Holmdel Township Zoning Board 

of Adjustment ("Zoning Board") denying the Company's application for the construction of a 

proposed regulator station (the "Regulator Station" or "Facility") at 960 Holmdel Road in Holmdel 

Township, New Jersey ("Holmdel"). The Company respectfully requests, pursuant to NJ.S.A. 

40:55D-19 and NJ.S.A. 48:2-23, that the Board determine that the construction of the Facility for 

the benefit of the residents of Holmdel and neighboring municipalities in Monmouth County, as 

more fully described herein, is: (a) necessary to maintain system integrity and reliability; and (b) 

necessary for the service, convenience or welfare of the public, and that no alternative site or 

sites are reasonably available to achieve an equivalent public benefit. Accordingly, NJNG 

request that the Board issue an Order concluding that the zoning, site plan review and all other 

Municipal Land Use Ordinances or Regulations promulgated under the auspices of Title 40 of 

the New Jersey Statutes and the Municipal Land Use Law of the State of New Jersey (the 

''MLUL") shall not apply to the proposed Facility, and the Company may proceed with the 
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construction of the Facility as described in this Petition and accompanying testimony and 

exhibits. 

I. BACKGROUND 

2. N.JNG is a corporation duly organized under the laws of the State of New Jersey, 

and is a public utility engaged in the transportation and distribution of natural gas, and thereby 

subject to the jurisdiction of the Board, with a principal business office located at 1415 Wyckoff 

Road, Wall, New Jersey 07719. As a local natural gas distribution company, NJNG provides 

regulated retail natural gas service to approximately 538,000 customers in Monmouth and Ocean 

counties, as well as portions of Burlington, Middlesex and Morris counties. 

3. Communications and correspondence relating to this filing should be sent to: 

{40784302:3} 

Mark G. Kahrer 
Vice President - Regulatory Affairs 
New Jersey Natural Gas Company 
1415 WyekoffRoad 
Wall, New Jersey 07719 
(732) 938-1214 
mkahrer@NJNG.com 

Andrew K. Dembia, Esq. 
Regulatory Affairs Counsel 
New Jersey Natural Gas Company 
1415 Wyckoff Road 
Wall, New Jersey 07719 
732-938-l 073 
adembia@NJNG.com 

Gregory Eisenstark, Esq. 
Windels Marx Lane &Mittendorf, LLP 
120 Albany Street Plaza 
New Brunswick, New Jersey 08901 
732-448-2537 
geisenstark@windelsmarx,com 

2 
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4. This Petition is accompanied by the proposed Facility infonnation and the following 

Exhibits, which are attached hereto and made part of this Petition: 

Exh. P-1 -

Exh. P-2-

Exh.P-3-

Exh. P-4-

Exh. P-5-

Exh.P-6-

5. 

Direct Testimony of Kraig Sanders 
(Need and System Reliability) 

Direct Testimony of Marc Panaccione 

(Construction and Design, Site location 

and Alternatives) 

Map of Holmdel identifying location of 

transmission line as well as Zoning & 
environmental restrictions 

Overall Plan and Site Plan & Grading 

Plan 

Site Plan with Landscaping 

Truncated Transcript of Holmdel 
Zoning Board of Adjustment - Final 
Vote (October 25, 2018) 

NJNG is serving notice and a copy of this filing, together with a copy of the 

annexed Exhibits being filed herewith, upon those individuals identified in the attached service 

list, including the Director, Division of Rate Counsel, the Director, Division of Law - Office of 

the Attorney General, and the Clerk of Holmdel Township. 

6. As a natural gas "public utility" as that term is defined in N.J.S.A. 48:2-13, N.JNG is 

subject to regulation by the Board for the purpose of assuring that it provides safe, adequate and 

proper natural gas service to its customers pursuant to N.J.S.A. 48:2-23. As a result, the Company 

is obligated to, and does, maintain its public utility infrastructure in such condition as to enable it to 

meet its regulatory obligations to provide the requisite service. That infrastructure consists of the 

property, plant, facilities and equipment within NJNG's natural gas distribution and transmission 

system throughout its service territory. 
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7. NJNG is committed to providing safe, adequate and proper service in accordance 

with N.J.S.A. 48:2-23. Consistent with industry practice and its ordinary capital spending planning 

cycle, NJNG engages continuously in the construction, operation and maintenance of its public 

utility infrastructure, including the property, plant, facilities and equipment that comprise the natural 

gas distribution and transmission system utilized to serve the approximately 538,000 customers 

throughout the NJNG service territory. This effmt includes the replacement, reinforcement and 

expansion of the Company's infrastructure, (i.e., its property, plant, facilities and equipment) to 

maintain the reliability of its distribution and transmission system and to ensure the continuation of 

safe, adequate and proper service. 

8. In furtherance of its commitment to maintain the reliability and safety of its 

transmission and distribution system, NJNG seeks with this Petition Board authorization pursuant 

to N.J.S.A. 40:55D-19, and thus requests that the Board determine that the construction and 

installation of the proposed Facility is necessary for the service, convenience or welfare of the 

public, and that no alternative site or sites are reasonably available to achieve an equivalent 

public benefit. As demonstrated below, and in the accompanying testimony and exhibits, the 

Facility is required in order to maintain the integrity and reliability of NJNG's local distribution 

system because it will allow the Company to reliably and safely achieve the significant reduction 

in gas pressure (a change of more than 600 pounds per square inch gauge ("psig")) from the 

transmission system in Holmdel to the distribution system that ultimately delivers gas to 

customers in Holmdel and surrounding municipalities. The design of the Regulator Station -

particularly, an accompanying above-ground heating unit -- will prevent the regulators and 

associated facilities at the Regulator Station from freezing and becoming encased in thick ice, a 

condition that can result in a loss of service to the local distribution system. Additionally, the 
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icing situation can spread to the underground piping, ultimately compromising the integrity of 

the surrounding roadways. 

II, HOLMDEL REGULATOR STATION FACILITY DESCRIPTION 

9. The Regulator Station is a natural gas pressure reduction facility that will consist of 

a filter, heater, two regulator runs and associated piping. The Regulator Station will have dual 

regulator nms to better ensure the reliability, safety and adequacy of gas delivery to NJNG's 

customers. The redundancy of regulator runs is an industry best practice employed to manage 

risk; if one run is deactivated for maintenance or fails due to an equipment malfunction, the 

second run will continue operating in order to seamlessly maintain system pressure and delivery 

of natural gas, thereby avoiding any service interruption. The Facility will be constructed in full 

accordance with N.J.A.C. I 4:7 and the Federal Regulations for the Transportation of Natural and 

Other Gas by Pipeline, Part I 92, Title 49 of the Code of Federal Regulations. 

JO. The Facility will be located within easements on private property. Specifically, it 

will occupy six easement areas on a parcel of land located on Block 13, Lot 13 in Holmdel (the 

"Proposed Site"). The street address for the Proposed Site is 960 Holmdel Road, Holmdel, New 

Jersey. The lot is 16,5 I acres and is occupied by an office park complex and an existing cellular 

communications tower, The Regulator Station will be situated on a small section of the property 

approximately 180 feet west of the Holmdel Road right-of-way, on six specific easements: a.40' 

x 150' Site Facility Easement, a 1 O' x 160' Pipe Easement, an 18' x 50' Access Easement, two 

"L"-shaped 20' wide bem1 and Landscape Easements (East and West), and an 18' x 95' tree line 

easement. The location and design of the Facility are more fully described in Exhibits P-1, P-2, 

P-3, P-4 and P-5 attached hereto. 
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III. NEED FOR THE HOLMDEL REGULATOR STATION FACILITY 

11. As more fully described in the accompanying testimony of Kraig Sanders (Exhibit 

P-1), the operational need for the Regulator Station arises from NJNG's 2012 upgrade of its 

transmission line in Holmdel. Specifically, in 2012, as part of its efforts to continually upgrade 

and modernize its system, NJNG replaced the existing transmission line located in Holmdel due 

to its age. and to comply with federal pipeline integrity requirements. The upgraded transmission 

line has a maximum allowable operating pressure ("MAOP") of 722 psig. 

12. The newly upgraded transmission system provides natural gas to NJNG's local 

distribution system, which operates at approximately 100 psig. The Regulator Station is needed 

to adequately, safely and reliably accomplish the more than 600 psig reduction in gas pressure 

between the transmission system and the distribution system, so that pressure is reduced for the 

safe and efficient delivery of gas to NJNG's local customers. 

13. Critically, the Regulator Station will be equipped with an aboveground, natural 

gas-fueled heating unit designed to pre-heat the natural gas traveling through the regulators 

connecting the transmission system to the distribution system. This heating unit is an essential 

component of the Regulator Station because of the 600 psig pressure reduction that will take 

place between the transmission system and the distribution system. Specifically, due to the 

thermodynamic principle known as the Joule-Thomson Effect, that significant pressure reduction 

will result in an approximately 40 degree Fahrenheit decrease in the temperature of the nahll'al 

gas flowing through the regulators. (For every 14. 7 psig reduction, the temperature of natural 

gas drops one degree Fahrenheit.) 

14. Such a temperature change will result in gas temperatures well below freezing, 

especially during the winter months, because gas within a pipeline typically travels at the 
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temperature of the surrounding ground. For example, in winter-when the average ground 

temperature in New Jersey is slightly below 40 degrees Fahrenheit, and possibly colder-gas 

will flow into tbe Regulator Station at that temperature, and as a result of the 600 psig reduction, 

will drop to 0 degrees Fahrenheit or lower (absent a heater). 

15. Without a heating unit, that drastic temperature reduction will cause significant 

amounts of ice to form on the regulators and other instrumentation that control the flow and 

pressure of natural gas in NJNG's system. Such ice casing can easily reach a thickness of more 

than twelve inches, and possibly even twenty-four inches. This icing effect occurs not just in the 

winter months, but rather throughout the year; because the average ground temperature. in the 

summer is approximately 55 degrees Fahrenheit, a forty degree temperature drop would still 

result in sub-freezing gas temperatures and icing around the regulator equipment, even during 

those warmer months. Such significant ice encasing can cause the regulator equipment to 

malfunction or to cease operating entirely, which can cause damage to the equipment and result 

in loss of service to some or all of the many NJNG customers serviced by the subject regulator 

station. In extreme cases, ground moisture around the downstream undl)rground piping can 

freeze, causing upheaval of the surrounding area or roadway. 

16. The loss of gas service to a segment of Holmdel could prove devastating to the. 

affected customers, especially in the winter when heat and hot water are critical. If, for example, 

a regulator failure resulted in the loss of service to dozens or even a hundred homes, there would 

be a significant delay in service restoration. That is because once gas service is interrupted, 

NJNG cannot simply flip a switch to instantaneously tum service back on after the regulator is 

thawed and repaired (a process that itself would take some time). Rather, before service could be 

restored, NJNG personnel would have to visit each of the affected premises to manually tum off 
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the gas and lock the meter at each residential and commercial service line. Onee NJNG 

accomplished that task, it could re-pressurize the gas mains, but would have to return again to 

each individual affected property in order to turn the gas back on manually and re-light the pilot 

for each gas.appliance and furnace. lfNJNG did otherwise-if it simply turned the gas back on 

en masse without visiting each property-each premises with unlit pilot lights would slowly fill 

up with gas, which could result in a dangerous, potentially, life-threatening condition. If 50 or 

100 houses lost service due to a regulator station failure, the restoration process could leave 

homes without heat for days, which in the winter months could lead to significant damage to 

homes (through freezing pipes, etc.) and/or the health and well-being of residents. 

17. As is customary in the industry, NJNG will address the pressure-reduction icing 

effect at the Regulator Station-as it does at approximately 35 other similar stations-by pre

heating the transmission-line natural gas with a heater located at the Regulator Station prior to 

the pressure reduction. The heater will allow NJNG to heat the natural gas to approximately 80 

to 90 degrees Fahrenheit, so the gas temperature after the pressure reduction stays above 

freezing, preventing ice from encasing the equipment and ensuring reliable operation of the 

Facility and the local distribution system. For that reason, the heating unit is an extremely 

important component of the Regulator Station and is critical to NJNG's ability to provide safe, 

adequate and reliable natural gas service to the residents of Holmdel and the surrounding 

municipalities. 

18. Since the 2012 Holmdel transmission line upgrade, NJNG has been managing the 

transmission to distribution pressure reduction using a temporary regulator station at a different 

nearby location. That temporary station, however, is not a long-term solution and must be 

replaced because it does not and cannot include a heating unit (because of its size and location). 
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Because the temporary regulator station does not have a heater, it experiences incidents of severe 

icing, and thus requires close monitoring and frequent thawing, and presents a higher risk of 

service interruption. In addition, the Company has to operate this portion of its system at sub

optimal gas pressures and flows, due to the absence of a permanent regulator staiion in this area 

of Holmdel. 

IV. SITE SELECTION AND ALTERNATIVE SITE ANALYSIS 

19. Over the course of several years beginning in 2011, NJNG engaged in a laborious 

and detailed site selection and alternative site analysis (the "Site Analysis") in an effort to find 

the most suitable location for the Facility that would have a minimal impact on Holmdel and its 

reside11ts. As more folly described in the accompanying testimony of Marc Panaccione (Exhibit 

P~2), that analysis led NJNG to conclude that (a) the Proposed Site is the most suitable location 

for the Facility; and (b) aside from the Original Proposed Sile (as identified herein below), no 

alternative site is reasonably available to achieve an equivalent public benefit. 

20. As an initial matter, several siting constraints guided and informed the Site 

Analysis, and ultimately limited the available site options. First, for the reasons set forth in Marc 

Panaccione's testimony (Exhibit P-2), it was extremely important from an operational and 

engineering standpoint to locate the Regulator Station as close as possible to the southern end of 

the Holmdel transmission line (where the line begins at the intersection of Newman Springs 

Road and Holmdel Road). Second, the site had to be large enough to accommodate all of the 

Facility's related equipment (most notably, the heaiing unit). Third, the Regulator Station should 

be located in close proximity to the transmission line for efficiency and security reasons. Fourth, 

there are several types of properiies that NJNG either avoids or cannot use for its gas delivery 

facilities. Most significantly, NJNG makes every effort to avoid residential areas, and instead 
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focuses on properties with commercial, industrial or utility zoning. The Company likewise 

avoids wetlands and low lying areas because they present a heightened risk of flooding and, 

more importantly, freezing during the winter months. Further, NJNG looks for sites with no 

environmental or contamination issues, and prefers sites with little or no required tree clearing to 

further minimize any environmental impact. And, again to minimize any environmental impact, 

NJNG prefers to build its facilities on already developed land, as it typically only requires a 

relatively small parcel. Also, NJNG is prohibited from locating its facilities on Farmland 

Preserved properties under any circumstance, and on properties purchased with Green Acres 

funding without first getting difficult to obtain authorization from the State. 

21. With those restrictions in mind, NJNG's Site Analysis focused on determining the 

most operationally suitable location that would enable NJNG to improve and reinforce existing 

service reliability with minimal impact to the sun·ounding properties. To that end, NJNG's site 

review and analysis considered potential impacts of each possible site from several perspectives: 

(1) impacts to residential areas; (2) existing environmental conditions; and (3) engineering 

considerations. Potential properties located in residential neighborhoods and/or close to other 

community-valued buildings (e.g., schools) were disqualified from consideration, because the 

Facility would not typically be permitted on those properties due to local community 

discontentment and restrictions under Holmdel zoning ordinances. Existing environmental 

conditions-e.g., tree clearing, wetlands, contaminated sites, Preserved Farmland and Green 

Acres habitats-were also relevant factors; NJNG avoided potential sites that had one or more of 

those environmental conditions. Finally, NJNG's engineering considerations included the 

importance of a location at fae southern end of the transmission line; minimization of the 
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Facility's distance to the transmission line; adequacy of the property's size; sufficient access for 

inspection, maintenance and repair; property elevation levels; and security. 

22. As part of ils Site Analysis, NJNG examined the entire transmission line corridor 

between Route 35 (at the northern end) and Newman Springs Road (at the southern end) for 

potential locations, even though it is important to locate the Regulator Station as far south along 

the line as possible. That examination is set forth at length in Marc Panaccione' s testimony 

(Exhibit P-2). As Mr. Panaccione's testimony makes clear, NJNG's in-depth analysis of every 

property along the Holmdel transmission line corridor yielded very few possibly suitable 

locations for the Regulator Station. In fact, in addition to the Proposed Site, NJNG initially 

identified just four possible alternatives (and even three of those sites were far less than ideal, 

given their northern locations and/or residential zoning). Later, during the hearings before the 

Zoning Board for the Original Proposed Site (as defined herein below), NJNG became aware of 

an additional alternative (the Proposed Site that is the subject of this filing with the BPU). 

23. As Marc Panaccione details in his testimony, only two of the five alternative sites 

proved to be viable, for various reasons. The first two alternatives on South Laurel Avenue (near 

a property occupied by AT&T) proved unworkable because the landowner, Steiner Equities, 

refused NJNG's easement requests. Tn any event, those properties were far less suitable than the 

Proposed Site, given their location at the northern end of the transmission line corridor and their 

residential zoning. Moreover, an appraisal revealed that the third possible alternative-property 

on Holland Road owned by Monmouth County-was unusable because it was purchased with 

Green Acres funding. That property is also farther north than is operationally optimal. Most 

significantly, NJNG was unable to utilize the fourth alternative site because the tenant on that 

property, Vonage, refused to grant NJNG an easement after extensive, time-consuming 
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negotiations, thereby taking that property off the table as a viable alternative. As a result, NJNG 

was left with only two possible locations for the Regulator Station: a property located at 970 

Holmdel Road, on which the Cornerstone solar farm is already located ( the "Original Proposed 

Site"); and later, as discussed in more detail herein below, the Proposed Site at 960 Holmdel 

Road. 

24. After the Company's initial Site Analysis, the Original Proposed Site was 

identified as the most suitable location for the Regulator Station. The Original Proposed Site is 

of sufficient size, presents a natural fit to co-locate NJNG's station with another energy 

company's facility (the Cornerstone solar farm), and allows NJNG to locate the Facility adjacent 

to the transmission line. Significantly, the site is located at the southern end ofNJNG's Holmdel 

transmission line, which will minimize the risk of customer exposure to outages. Moreover, the 

zoning for the site is non-residential and conditionally permits public utilities. There are no 

environmental constraints that would impact the development of a regulator station at this site. 

The site is not encumbered with Green Acre.s restrictions. There are no low elevations in the 

easement area, and thus no flooding concerns, and NJNG is not required to clear a significant 

number of trees. Moreover, NJNG successfully obtained an easement from the relevant parties. 

25. As discussed in greater detail below (in the section of this Petition captioned 

"Jurisdiction and Regulatory Standard for Approval"), on March 17, 2015, NJNG filed for 

several local zoning approvals for the Original Proposed Site with the Zoning Board, including 

Site Plan Approval, "C" and "D" variances. and Conditional Use approval. During the August 

17, 2016 hearing on the Company's application, a member of the Zoning Board asked NJNG 

whether the Company had considered the site at 960 Holmdel Road for the installation of the 

Regulator Station (Zoning Board Transcript 8/17/16, pg. 70, lines 18-25; pg. 71, lines 1-25; pg. 
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72, lines 1-18). Accordingly, after the Zoning Board denied NJNG's application for the Original 

Proposed Site, the Company evaluated the site at 960 Holmdel Road. 

26. Based on that evaluation, the Company determined that the site at 960 Holmdel 

Road was suitable for the installation of the Regulator Station. Because the Proposed site is on 

the lot next to the Original Proposed Site at 970 Holmdel Road, it shares many of the same 

characteristics that make is suitable for the Facility. It is of sufficient size and allows NJNG to 

locate the Facility adjacent to the transmission line. Significantly, the site is located at the 

southem end of NJNG's Holmdel transmission line, which will minimize the risk of customer 

exposure to outages. Moreover, the zoning for the site is non-residential and conditionally 

pennits public utilities. There are no environmental constraints that would impact the 

development of a regulator station at this site. The site is not encumbered with Green Acres 

restrictions. There are no prohibitively low elevations in the easement area, and thus no flooding 

concerns, and NJNG is not required to clear a significant number of trees. Furthermore, the 

Proposed Site slopes down by approximately 12 feet from the Holmdel Road right of way to the 

Facility, which affords an existing visual barrier even ignoring the. extensive landscaping 

proposal presented by NJNG, which includes two "L"-shaped 20' wide berms and Landscape 

Easements directly around the facility enclosure; as well as an I 8' x 95' tree line easement for a 

pre-emptive stand of evergreens to be planted approximately 60' from the Holmdel Road right of 

way. In addition, NJNG has successfully obtained easements from the relevant parties to use the 

Proposed Site for a Regulator Station. Finally, the Facility would be. located approximately 180 

feet west of the Holmdel Road right-of-way, which is a greater distance from the road than the 

Original Proposed Site (in which the Facility was proposed to be approximately 20 feet west of 

the Holmdel Road right-of-way), and approximately 260 feet west of the closest residential 
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property line ii.cross Holmdel Road, which is a greater distance from the closest residential 

property line than the Original Proposed Site (in which the Facility was proposed to be 

approximately 100 feet west of the closest residential property line). While NJNG considers the 

distance of the Original Proposed Site from the roadway to be more than adequate, the location 

of the Proposed Site was moved farther back due to concerns raised by the public and the Zoning 

Board. 

27. In sum, based on the Site Analysis (as summarized above and detailed in the 

testimony of Marc Panaccione (Exhibit P-2)), the location best suited for the Facility is the 

Proposed Site. That location results in the least combined impacts to residential areas and the 

environment, while offering a feasible, and indeed preferable, engineering design. Moreover, 

NJNG's alternative site analysis establishes that there are no reasonably available alternative 

sites for the Regulator Station that will achieve an equivalent public benefit.
1 

V. JURISDICTION AND REGULATORY STANDARD FOR APPROVAL 

28. Holmdel's land use ordinances and regulations permit, under certain 

circumstances, the installation and operation of public utility facilities, public service 

infrastructure, public purpose uses and public improvements. In some instances, as is the case 

with the Facility, site plan review is required-or may be waived-by the local zoning 

authorities. In other words, the Facility generally and/or certain elements of it are subject to and 

require local zoning site plan approval. The Municipal Land Use ordinances, Site Plan Review 

ordinances and other ordinances and regulations applicable to and affecting the Proposed Site, on 

which the Regulator Station will be constructed and operated, have been enacted pursuant to the 

authority of the MLUL, N.J.S.A. 40:55D-1 et seq. 

1 For the reasons discussed elsewhere in this Petition and supporting pre-filed testimony, the Original 
Proposed Site remains a viable location for the Facility as well. 
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29. On March 17, 2015, NJNG filed an application with the Zoning Board, requesting 

Site Plan Approval, "C" a.nd "D" variances, and Conditional Use approval for the Original 

Proposed Site. Specifically, NJNG sought variances (a) to construct the Regulator Station as an 

additional principal use on the Original Proposed Site; (b) to construct the Regulator Station 

within the buffer required between a non-residential use and residential zone (a 384.25 feet 

buffer is required, but NJNG proposes a buffer of 89.78 feet); and (e) to install an eight-foot high 

fence with wooden slats in the front, side and rear yard of the Facility (only eight-foot high open 

wire fencing is permitted). NJNG also requested (a) relief from two conditions of the Zoning 

Board's prior resolution approving the Cornerstone solar fa1m; (b) variances for NJNG's 

proposed sign and driveway access width (to the extent the Zoning Board deemed such variances 

necessary); and (c) several design waivers. 

30. Importantly, the Original Proposed Site is located in the OL-2 zone. As a result, 

the proposed Facility is a conditionally permitted public utility use under Hohndel's municipal 

zoning ordinances. The Company demonstrated before tl1e Zoning Board that this public utility 

use is botl1 appropriate for the property and for the OL-2 zone. As set forth in its application and 

as demonstrated at the numerous Zoning Board hearings, the Facility is an inherently beneficial 

use. NJNG further demonstrated before the Zoning Board the suitability of tl1e Original 

Proposed Site and that there are no reasonable alternative sites available, even though it had no 

obligation to do so (because ilie Facility is an inherently beneficial use). 

31. The first Holmdel Zoning Board hearing on NJNG's application took place on 

February 3, 2016, followed by an onsite inspection of the Original Proposed Site on February 27, 

2016. Six subsequent hearings were conducted on March 2, May 18, July 20, August 17, 

September 21 and December 7, 2016. During those seven hearings, the Company presented 
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voluminous testimony from six witnesses (nearly all of whom testified and/or answered Board 

and public questions on multiple occasions). Two witnesses-Mr. Kraig Sanders and Mr. Marc 

Panaccione-are NJNG employees directly involved in the design, construction and operation of 

the proposed Facility and/or the Site Analysis. The four other witnesses were independent 

outside experts in the fields of engineering, landscape architecture, noise impacts and planning. 

32. NJNG made significant adjustments to its original site plan based on comments 

.and concerns raised by the Zoning Board and members of the public during the numerous 

hearings. For example, based on concerns raised during the Zoning Board hearings regarding the 

possibility of vehicular collision with the Facility (an extremely unlikely event), NJNG proposed 

to (i) install bollards and a New Jersey Department of Transportation-compliant guardrail; .(ii) 

expand an earthen berm with a retaining wall to surround the front and two sides of the property, 

which would significantly increase the height of the proposed landscaping; and (iii) lower the 

ground level of the Facility in order to reduce, if not completely remove, any visual impacts to 

the surrounding homeowners. 

33. After ten months of extensive hearings at which NJNG's counsel and witnesses 

labored to answer every question and concern raised by the Board and the public, the Zoning 

Board denied NJNG's application on December 7, 2016. Surprisingly, six of the seven voting 

Board members acknowledged that NJNG had established that the Facility is an inherently 

beneficial use, yet the Board nonetheless voted to deny the Company's application (by a vote of 

six to one). (ExhibitP-5.) 

34. Thereafter, on January 11, 2017, NJNG filed a Petition with the BPU pursuant to 

N . .1.S.A. 40:55D-19, appealing the Zoning Board's decision and seeking Board approval 
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authorizing the construction of the Facility at the Original Proposed Site. The BPU subsequently 

assigned Docket Number GO17010023 to the matter. 

35. On January 23, 2017, the BPU transmitted that filing to the Office of 

Administrative Law (''OAL"), where it was subsequently assigm:d to Administrative Law Judge 

Elia A. Pelios, and assigned OAL Docket No. PUC 1160-2017N. Judge Pelios issued an order 

allowing Holmdel Township to intervene in the matter, lmd the Division of Rate Counsel served 

discovery requests on NJNG, which the Company responded to. However, while that matter was 

pending, NJNG continued to evaluate the site at 960 Holmdel Road. Once it became apparent 

that the 960 Holmdel Road property (i.e., the Proposed Site) was also suitable for the Facility, 

NJNG requested, and the parties agreed, that the matter pending before Judge Pelios be placed 

on the "inactive status" list while NJNG undertook efforts to secure the necessary approvals for 

the Proposed Site. The matter in OAL Docket No. PUC l 160-20l7N remains on inactive status 

at theOAL. 

36. On January 2, 2018, NJNG filed an application with the Zoning Board seeking 

preliminary and final site plan approval, "D" and "C" variances, and for Public Utility 

Conditional Use Approval for the Proposed Site. Specifically, NJNG sought variances (a) to 

construct the Regulator Station as an additional principal use on the Proposed Site; and (b) to 

install a twelve-foot high fence with wooden slats in a portion of the front and side yards of the 

Facility, an eight-foot high fonce around other portions of the Facility, along with an eight-foot 

high solid sound wall (also partially in the front and side yards), where only eight-foot high open 

wire fencing is permitted); and ( c) to install a 16" x 22" metal facility identification sign to the 

proposed fence, where signs are permitted to be attached to a building. In addition, to the extent 

deemed necessary by the Zoning Board, NJNG sought variances from building setback 
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requirements (where only structures, but not buildings are proposed) to (a) a property line (37.5' 

proposed from equipment, whereas 200' is required from a building), (b) a public street (186.4' 

proposed from equipment, whereas 400' is required from a building), and (c) a residential zone 

(266.4' proposed from equipment, whereas 600' is required from a building). Also to the extent 

deemed necessary by the Zoning Board, NJNG sought variances from (a) the 5% maximum 

building coverage requirement, where no buildings are proposed but equipment pads are 

proposed, totaling a de minim is 328 square feet, (b) the 20% maximum lot coverage requirement, 

where no buildings or paved surfaces are proposed but a de minimis 328 square feet of 

equipment pads are proposed, and (c) the minimum lot area requirement of 30 acres, where the 

existing site is 16.51 acres but a variance was previously granted for the site from this condition. 

Two design waivers were also requested by NJNG. 

37. Importantly, the Proposed Site is also located in the OL-2 zone. As a result, the 

proposed Facility is a c.onditionally permitted public utility use under Holmdel's municipal 

zonh1g ordinances. The Company demonstrated before the Zoning Board that this public utility 

use is both appropriate for the property and for the OL-2 zone. As set forth in its application and 

as demonstrated at the Zoning Board hearings, the Facility meets the conditions required for the 

public utility conditional use and it is an inherently beneficial use. NJNG further demonstrated 

before the Zoning Board the suitability of the Proposed Site, even though it had no obligation to 

do so (because the Facility is an inherently beneficial use). 

38. The first Holmdel Zoning Board hearing on NJNG's application took place on 

September 12, 2018. Three subsequent hearings were conducted on September 26, October JO, 

and October 25, 2018. During those four hearings, the Company presented comprehensive 

testimony from seven witnesses (nearly all of whom testified and/or answered Board and public 
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questions on multiple occasions). One witness - Mr. Kraig Sanders - is a NJNG employee 

directly involved in the determination of the need for the proposed Facility. The six other 

witnesses were independent outside experts in the fields of engineering, landscape architecture, 

sound and air quality, real estate appraisal, economic benefits, and planning. 

39. After extensive hearings at which NJNG's counsel and witnesses labored to 

answer every question and concern raised by the Board and the public, the Zoning Board denied 

NJNG's application on October 25, 2018.2 (Exhibit P-5.) 

40. As a result, pursuant to N.J.S.A. 40:55D-19, the Company appeals the Zoning 

Board's decision, thereby seeking Board approval of the proposed Facility and an order that the 

zoning, site plan review and all other Municipal Land Use Ordinances and Regulations 

promulgated under the auspices of the MLUL shall not apply to the Regulator Station. 

41. N.J.S.A. 40:55D-19 provides in pertinent part as follows: 

If a public utility, as defined in (N.J.S.A.] 48:2-13 ... is aggrieved by the 
action of a municipal agency through said agency's exercise of its powers under 
this act, with respect to any action in which the public utility or electric power 
generator has an interest, an appeal to the Board of Public Utilities of the State of 
New Jersey may be taken within 35 days after such action without appeal to the 
municipal governing body pursuant to section 8 of this act unless such public 
utility or electric power generator so chooses. . . . A hearing on the appeal of a 
public utility to the Board of Public Utilities shall be had on notice to the agency 
from which the appeal is taken and to all parties primarily concerned, all of whom 
shall be afforded an opportunity to be heard. If, after suclt lteari11g, tlte Board of 
Public Utilities slta/1 fi11d that the present or proposed use by tlte public utility 
or electric power ge11erator of the land describe,/ i11 tlte petitio11 is necessary for 
t!te service, convenience or welfare of tlte public, including, but not limited to, in 
the case of an electric power generator, a finding by the board that the present or 
proposed use of the land is necessary to maintain reliable electric or natural gas 
supply service for the general public and tltat 110 alter11ative site or sites are 
reasonably av(l/[able to (IC/tieve mz equivalent public benefit, the public utility or 
electric power generator may proceed in accordance with such decision of the 
Board of Public Utilities, any ordinance or regulation made under the authority of 
this act notwithstanding. 

2 
As of the date of this tiling, the Zoning Board has not yet issued a written Resolution memorializing its 

oral decision. 
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42. The Appellate Division first interpreted the "necessary for the service, 

convenience of welfare of the public" standard (as set forth in a predecessor statute) in In re 

Hackensack Water Co., 41 N.J. Super. 408 (App. Div. 1956). In Hackensack Water, the 

Appellate Division concluded that the legislative intent was to empower the BPU to approve 

projects that are in the public interest, even when those projects conflict with local interests as 

"expressed through prohibiting provisions of a municipal zoning ordinance." Id. at 419-20. The 

Appellate Division explained that while municipal ordinances are important to the public 

welfare, "such regulation is basically from the local aspect for a local public purpose," and "the 

legislative intent is clear that such local regulation, however beneficent and important, is of 

secondary importance to the broader public interest involved in assuring adequate [] service to a 

much larger area." Id. at 423. 

43. In Petition of Monmouth Consol. Water Co., 47 N.J. 251 (1966, tbe New Jersey 

Supreme Court summarized the policies underlying the standard set forth in N.J.S.A. 40:55D-l 9 

( again in the context of the predecessor statute) as follows: 

In enacting this section the Legislature recognized that local municipal authorities 
are ill-equipped to compl'ehend adequately the needs of the actual and potential 
users of the utility's services beyond as well as within their territorial limits. The 
lawmakers knew that if the. zoning power of a municipality were paramount, it 
would probably be exercised with an eye toward tl1e local situation and without 
consideration for the best interests of the consumers at large in other communities 
whose convenience and necessity require service. The exemption [from local 
zoning regulation] also signifies an awareness that if the local authorities were 
supreme the Board of Public Utility Co1nmissioners could not compel a utility to 
provide adequate service if the zoning ordinance conflicted with the need for 
expansion or extension of its facilities within the municipality. 

Id. at 258. 

44. Soon after Hackensack Water, the New Jersey Supreme Court, in In re Public 

Service Electric & Gas Co., 35 N.J. 358 (1961) ("PSE&G"), announced a series of guiding 
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principles for application of the standard set forth in NJ.S.A. 40:55D-19.3 First, the Supreme 

Court held that "[t)he statutory phrase, 'for the service, convenience and welfare of the public' 

refers to tlte wlzo/e 'public' served by the utility and not the limited local group benefited by the 

zoning ordinance." PSE&G, 35 N.J. at 376-77 (emphasis added). Second, the Court held that 

"[t]he utility must show that the proposed use is reasonably, not absolutely or indispensably, 

necessary for public service, convenience and welfare at some location." Id. at 377. Third, "[i]t 

is the 'situation,' i.e., the particular site or location ... which must be found 'reasonably 

necessary,' so the Board must consider the community zone plan and zoning ordinance, as well 

as the physical characteristics of the plot involved and the surrounding neighborhood, and the 

effect of the proposed use thereon." Id. Fourth, "[a]ltemative sites or methods and their 

comparative advantages and disadvantages to all interests involved, including cost, must be 

considered in determining such reasonable necessity." Id. Fifth, "[t]he Board's obligation is to 

weigh all interests and factors in the light of the entire factual picture and adjudicate the 

existence or non-existence of reasonable necessity therefrom," and, "[i]fthe balance is equal, the 

utility is entitled to the preference, because the legislative intent is clear that the broad public 

interest to be served is greater than local considerations." Id. 

45. In sum, to obtain an order from the Board exempting a project from local zoning 

ordinances and regulations, a public utility must demonstrate two things. First, the public utility 

must demonstrate tba~ th.e proposed project is reasonably-but not absolutely or indispensably

necessary for the service, convenience or welfare of the entire public served by the public utility, 

taking into account the affected municipalities' zone plans and zoning ordinances and the 

physical characteristics of the affected land and surrounding neighborhood (and the effect of the 

3 
The Appellate Division has held that While Hackensack Water and PSE&G analyzed a predecessor statute, the 

h<>ldings and principles announced in those cases are applicable to N.J.S.A. 40:SSD-19, which contains the same 
standards. In re Public Serv. Elcc., 2013 N.J. Super. Unpub. LEXIS 304 at *25-26. 
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proposed use on that land and neighborhood). Second, the public utility must demonstrate that 

the site, method or route chosen for the proposed project is the best available, and thus its use is 

reasonably necessary, based on consideration of alternative sites, methods and routes and their 

comparative advantages and disadvantages to all interests involved, including costs. 

46. Here, NJNG has presented ovenvhelming evidence in this Petition satisfying both 

of these requirements. 

VL REASONABLE NECESSITY AND BEST AVAILABLE SITE 

47. As demonstrated above and in the accompanying testimonies (particularly that of 

Kraig Sanders), the Facility is required in order to maintain the integrity and reliability of 

NJNG's local distribution system because it will allow the Company to reliably, efficiently and 

safely achieve the 600 psig reduction in gas pressure between the upgraded transmission system 

in Holmdel and the local distribution system, which serves customers in Holmdel and 

surrounding municipalities. The design of the Regulator Station-most importantly, the above

ground heating unit-will prevent the regulators and associated equipment at the .Facility from 

becoming encased in thick ice, which could well result in a harmful loss of service to the 

customers served by the local distribution system. The present configuration ofNJNG's delivery 

apparatus does not adequately accomplish this goal because, inter alia, the temporary regulator 

being used as a stop gap does not employ and cannot accommodate a heater. As a result, NJNG 

has demonstrated that the proposed Facility is necessary for the service, convenience or welfare 

of the entire public served by the public utility. 

48. Moreover, NJNG has presented significant evidence establishing that there are no 

reasonably available alternatives that could achieve an equivalent public benefit. As detailed 

above and in the evidence submitted in this filing (particularly, the testimony of Marc 
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Panaccione), NJNG conducted a comprehensive Site Analysis of every property along the 

Holmdel transmission line corridor. That search fielded just five alternative properties, in 

addition to the Proposed Site, that could even arguably have served as the location for the 

Regulator Station (though several of them were less than ideal). For various reasons, none of 

those properties ultimately proved to be a viable option. Moreover, the Zoning Board has 

previously denied the Company's application for the Original Proposed Site. 

49. In any event, NJNG's Site Analysis made clear that the Proposed Site is the most 

appropriate available location for the Regulator Station because it ( a) is located at the southern 

end of NJNG's Holmdel transmission line; (b) is of sufficient size; (c) is adjacent to the 

transmission line; ( d) is in a non-residential zone that conditionally permits public utilities; ( e) 

presents no environmental constraints; (f) has no Green Acres or Farmland Preservation 

restrictions; {g) has no prohibitively low elevation, wetlands or flooding issues; (h) requires 

insignificant tree clearing (only one tree to be removed); and (i) already contains another utility

like facility - a cellular communications tower. Moreover, at the suggestion of a Zoning Board 

member during the hearings for the Original Proposed Site, NJNG was able to obtain an 

easement to construct and operate the Facility on. the Proposed Site.4 In short, the record 

evidence demonstrates beyond dispute that the Proposed Site is the best available location for the 

Regulator Facility, and thus its use is reasonably necessary, based on consideration of alternative 

sites, and their comparative advantages and disadvantages to all interests involved, including 

costs. 

4 The Zoning Board's 2018 denial was particularly arbitrary, given that the majority of the Zoning Board 
had previously detennined that the Regulator Facility was an inherently beneficial use, and after a 
member of the Zoning Board suggested that NJNG consider using the 960 Holmdel Road site instead of 
the Original Proposed Site. 
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50. As a result, the Board should approve the construction and operation of the 

Regulator Station; determine that the construction and operation of the Re&>ulator Station is 

necessary to maintain system integiity and reliability and necessary for the service, convenience or 

welfare of the public, and that no alternative site or sites are reasonably available to achieve an 

equivalent public benefit; and issue an order that the zoning, site plan review and all other 

Municipal Land Use Ordinances or Regulations promulgated under the MLUL shall not apply to 

the Regulator Station. 

VII. OTHER APPROVALS 

51. The Company has applied for and obtained a Freehold Soil Erosion & Sediment 

Control Permit, an approval from the Monmouth County Planning Board, and a Letter of 

Interpretation for a Footprint Distt1rbance Determination and the approved Wetland Permitting 

PliJn from the New Jersey Department of Environmental Protection. 

52. A New Jersey Department of Environmental Protection ("DEP") Air Permit is not 

required due to the insignificant source of emissions. Also, a DEP Land Use Permit is not 

required due to the limited scope of the Facility and the absence of environmentally sensitive 

features iJt the Proposed Site. 

53. NJNG will apply for a Monmouth County Road Opening Permit once the 

approval requested herein has been obtained from the Board. 

VIII. REQUEST FOR CONSOLIDATION WITH HPU DOCKET NO. GO170l0023 

54. The instant Petition is obviously very closely related to NJNG's prior Petition to 

the BPU concerning the Regulator Station at the Original Proposed Site in Holmdel, which, as 

discussed herein above, is currently pending before the Board and the OAL in BPlJ Docket No. 

GO!7010023, OAL Docket No. PUC 1160-2017N. Because the two matters are inextricably 
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interrelated, NJNG requests that the Board consolidate this Petition with the pending matter 

under Docket No. 0017010023, and transmit this matter to the OAL with a request that it be 

consolidated there with OAL Docket No. PUC l 160-2017N. Consolidation of the two matters 

will result in administrative economy. 

IX. REQUEST FOR EXPEDITED RELIEF 

55. NJNG designed the Facility to provide much needed reliability and supply 

security to the residents of Holmdel and surrounding municipalities. As a result, NJNG requests 

an expedited review of this Petition to avoid any delays in the completion of the Regulator 

Station, so that it will be operational by the 20 J 8-2019 heating season. 

WHEREFORE, New Jersey Natural Gas Company requests that the Board: 

( l) determine that the location and constrnction of the Regulator Station, as more 

specifica!ly described herein, is reasonably necessary for the service, convenience and welfare of 

the public; 

(2) determine that no alternative site or sites are reasonably available for the 

Regulator Station to achieve an equivalent public benefit; 

(3) order that the zoning, site plan review and all other Municipal Land Use 

Ordinances or Regulations promulgated under the MLUL, including specifically the Zoning and 

Land Use Ordinances and all regulations promulgated thereto by Holmdel, shall have no application 

to the Regulator Station, and authorize the Company to construct the Facility as set forth in the 

Petition and supporting testimony and exhibits; and 
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( 4) grant such other and further relief as may be required. 

(40784302:3) 

Respectfully submitted, 

WINDELS MARX LANE & MITTENDORF, LLP 
Attorneys for Petitioner 
New Jersey Natural Gas Company 
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James C. Meyer 
Partner 

Direct: 
t: 973.451.8464 
f: 973.451.8688 

jmeyer@riker.com 

Headquarters Plaza 
One Speedwell Avenue 

Morristown, NJ  07962-1981 

October 23, 2023 

Via eCourts Appellate 

Joseph H. Orlando, Clerk 
Superior Court of New Jersey, Appellate Division 
R.J. Hughes Justice Complex 
25 Market Street 
Trenton, NJ 08625 

Re: I/M/O the Petition of New Jersey Natural Gas Company for a Determination Concerning 
the Holmdel Regulator Station Pursuant to N.J.S.A. 40:55D-19 – 2017 Petition and I/M/O 
the Petition of New Jersey Natural Gas Company for a Determination Concerning the 
Holmdel Regulator Station Pursuant to N.J.S.A. 40:55D-19 – 2018 Petition, 
Appellate Division Docket No. A-001582-22 
BPU Docket Nos. GO17010023 & GO18111257 

Sur-reply Letter Brief of Respondent New Jersey Natural Gas Company 

Dear Mr. Orlando: 

In accordance with the Court’s October 18, 2023 Order, Respondent New Jersey Natural Gas 
Company (“NJNG”), submits this sur-reply letter brief solely addressing Appellant Township of 
Holmdel’s (“Holmdel”) reply brief arguments regarding the recently published decision in In the 
Matter of Proposed Construction of Compressor Station (CS327), Office Building and Appurtenant 
Structures, Highlands Applicability Determination, Program Interest No.: 1615-17-0004.2 
(APD200001), Docket No. A-3616-20 (August 31, 2023) (“Compressor Station”).  

Relying on Compressor Station, Holmdel argues erroneously that the Court should accord “no 
deference” to the conclusion of the Board of Public Utilities (the “Board”) that “the Project is 
consistent with the EMP’s goals when considering NJNG’s obligation to maintain a reliable and safe 
natural-gas system.” Hrb12 (Holmdel argument); Ha55 (Board’s finding regarding the EMP). 
However, nothing in Compressor Station requires—or permits—the Court to substitute 
Holmdel’s policy preferences for the Board’s considered interpretation of the EMP, its own 
planning and policy document. Neither Holmdel’s reply brief nor Compressor Station refutes the 
principle that the Board’s interpretation of its own policy and guidance document, the EMP, is 
entitled to deference. See NJNGb41.  
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Holmdel wrongly asserts that the “robust discussion of the purposes and history of the Highlands 
Act,” see Hrb12-13, in Compressor Station gives this Court carte blanche to cast aside the Board’s 
interpretation of its own EMP in this case.  But “[t]he sole question” addressed in Compressor 
Station “is one of statutory interpretation.” Compressor Station, slip op. at 2 (Hra2). Specifically, 
the Court interpreted an exemption in the Highlands Act for “routine maintenance and operations, 
rehabilitation, preservation, reconstruction, repair, or upgrade of public utility lines, rights of way, 
or systems.”  Id. (citing N.J.S.A. 13:20-28(a)(11)). The issue was whether the word “routine” 
modifies only “maintenance and operations” or every term in the list. Id. at 3-4 (Hra3-4). 

The Court held that “although both sides present plausible constructions,” appellants presented 
“the better grammatical analysis” of the word “routine” as a prepositive modifier that applied to 
all the terms in the list.  Id. at 14, 16-19 (Hra14, 16-19). Thus, the Court remanded the matter to 
DEP so that the agency could make a finding as to whether the upgrade at issue was “routine.” Id. 
at 23 (Hra23). The discussion of the purposes and history of the Highlands Act only came about 
in Compressor Station as an “extrinsic aide” for interpreting statutory language that the Court 
found was “susceptible to more than one plausible interpretation.” Compressor Station, slip op. 
at 10, 14 (Hra10, 14). 

Here, unlike Compressor Station, there is no question of statutory interpretation. The EMP statute 
states “the intention of the Legislature that the actions, decisions, determinations and rulings of 
the State Government with respect to energy shall to the maximum extent practicable and feasible 
conform with the energy master plan.” N.J.S.A. 52:27F-15b. The dispute here does not turn on the 
Board’s interpretation of the EMP statute cited above. Indeed, as noted and in contrast with 
Compressor Station, the Board here addressed the “conformance” requirement of the EMP statute 
with its finding that the Project “is consistent with the EMP’s goals.” Ha55. Holmdel takes issue 
with the Board’s interpretation and application of the goals stated in EMP itself, which is the 
Board’s own policy document.  

The Board correctly found that the Project is consistent with the EMP given its “primary goal” to 
“[m]aintain existing gas pipeline system safety and reliability.” Ha490. Holmdel’s arguments ignore 
this key component of the EMP. The Board knows what its EMP means, and, contrary to Holmdel’s 
arguments, the EMP does not call for the immediate obsolescence of the existing natural gas 
system. Compressor Station certainly doesn’t either. The Board’s Decision should be affirmed. 

Respectfully submitted, 

s/ James C. Meyer 

James C. Meyer 

cc: All counsel of record  
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