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PRET JMINARY STATEMENT

The City of Jersey City penalizes Firefighters who request or take a temporary

medical leave of absence. Utilizing medical or sick leave is a protected absence

safeguarded by the New Jersey Law Against Discrimination.

When Firefighters avail themselves of medical leave they engage in a right that

is granted or protected by the NJLAD and therefore engage in protected conduct.

Jersey City penalizes Firefighters who request medical leave by rendering them:

A. Ineligible for promotion; and,

B. Subject to discipline or penalty points which leads to discipline

The Firefighter's Union, lAFF Local 1066, asserted two core causes of action

in this case. The first concerns the City's adoption and application of a policy in which

it renders Firefighters ineligible for promotion if they avail themselves of medical

leave protected under the NJLAD. This policy directly violates the New Jersey Law

Against Discrimination.

The second cause of action asserts that the City's medical leave policy. General

Order 19-16, punishes Firefighters for requesting and taking medical leave for "three

(3) or more illnesses within any twelve (12) month period of time" or "short periods

of being absent on sick leave" regardless of the nature and legitimacy of the medical

leave usage. The disciplinary penalties are progressive and may lead to suspension

and/or termination. Such a policy directly violates the NJLAD and simultaneously
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interferes with rights protected by the NJLAD. Where an employer interferes with

"any person in the exercise or enjoyment of a protected right" such acts of the

employer constitute unlawful retaliation,

Local 1066 requests that the policies be found unlawful and enjoined.
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PROCEDURAL HISTORY

This matter was initiated by Amended Complaint on May 8, 2023. (PaS)

The Defendant, City of Jersey City, filed an Notice of Motion to Dismiss for

Failure to State a Claim on July 31, 2023. (Pa63)

Plaintiff opposed a Motion by brief on August 29, 2023. (Pal 66)

The trial court granted the Motion to Dismiss on September 13, 2023. (Pal).

The trial court issued a Memorandum of Decision in support of its dismissing

the Amended Complaint. (Pa3)

A Notice of Appeal was filed on October 12, 2023. (Pa271)

Transcript of September 8, 2023 to be noted as 3T.

Any prior transcripts are unrelated to the Amended Complaint under review.
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STATEMENT OF FACTS

The Plaintiff, Jersey City lAFF Local 1066, is a Labor Organization and

Association representing Firefighters employed by the City of Jersey City. (Pa8 and

PalO). Plaintiff filed an amended complaint on May 8, 2023, alleging that the City

adopted and applied a policy in which it unilaterally rendered Firefighters in eligible

for promotion if they availed themselves of medical leave. (Pa9). The Plaintiff alleged

that such a policy violated the New Jersey Law Against Discrimination. (Pa9)

Additionally, Plaintiff asserted a cause of action which claimed that the City's

sick leave disciplinary policy punished Firefighters for utilizing statutory entitled

medical or sick leave. (Pa9). Plaintiff claimed that Firefighters who utilized statutory

medical or sick leave are perceived to be disabled under the terms of the New Jersey

Law Against Discrimination. (PalO)

Plaintiff asserted that in July 2022, the City implemented a policy in which

Firefighters were declared ineligible for promotion if they availed themselves of any

type of medical leave whether it such medical leave was work related or not. (Pal 1).

At least one (1) Firefighter, R.M., was denied a promotion to Captain because

he was on medical leave for an injury which incurred on the job. (Pal 1). Fire Fighter

R.M. had eighteen (18) years of service and had been included in the list of employees

then eligible for promotion to Captain. (Pal 1). At the time when the promotions were

to be made Fire Fighter R.M. requested and was granted was medical leave. (Pal 1-
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Pal 2). Fire Fighter R.M. showed up for the promotional ceremony with his family and

was advised that he would not be promoted because he was on medical leave. (Pa 12).

In a letter to the City dated July 20,2022, lAFF Local 1066 complained to the

City that it had implemented a policy of rendering unit members ineligible for

promotion if they were on medical leave. (Pa 12)

Local 1066 also asserted that Fire Fighter R.M. should be accommodated and

that all similarly situated Firefighters (those on sick or injury leave now and in future)

should be accommodated as well. (Pal3)

Fire Fighter R.M. had been injured in the line of duty and was placed on

medical leave due to his work related injuries in which the City's physician had

indicated an expected return to full duty within a few weeks. (Pal3). Local 1066

asserted that Fire Fighter R.M.'s status as a temporarily disabled employee like similar

Firefighters placed him under the protected status under the laws of New Jersey

including the Law against Discrimination as he was perceived to be a disabled person

under the NJLAD. (Pa 14). Local 1066 requested an accommodation for Fire Fighter

R.M. and similarly situated Firefighters. (Pa 14). Local 1066 claimed that Fire Fighter

R.M. and similar Firefighters were denied promotional eligibility by the City and

denied an equal opportunity for promotion because of their actual and perceived

disabilities.(Pal4)
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Local 1066 asserted that the City must either accommodate such Firefighters or

prove that they cannot be accommodated after conducting a thorough individualized

factual assessment of the individuals' ability to safely perform the essential functions

of the position without undue hardship to the City (Pa 14 - Pal 5).

Defendant never accomplished any individual assessment for R.M. or any other

Association unit member and will continue to decline to do so in the future. (Pa 15).

The Association claimed that the failure to conduct individual assessments such

as that to which R.M was entitled denies similar situated persons with perceived

disabilities employment opportunities because of the disability. (Pa 15).

Local 1066 demanded that Fire Fighter R.M. and similar situated members be

accommodated and made whole including retroactive promotion if they were declared

ineligible simply because the availed themselves of medical leave. (Pal 6). The City

denied Local 1066's request on behalf of Fire Fighter R.M. and other similarly situated

Firefighters. On August 17, 2022, the City indicated that:

"it would be absurd for the City to promote an individual

out on sick/injury leave and pay the individual additional

salary when the individual is not able to return to work and

carry out the functions of the position. Contrary to the

regulations you cite, none required the City to make a

promotion to an individual unable to perform they essential

functions of the new position". (Pal?)
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Local 1066 asserted that the City was incorrect that an accommodation (such

as a short period of medical leave) would not allow Fire Fighter R.M. or similarly

situated Firefighters to perform the duties of a promotional position. (Pal 8)

Local 1066 claimed that an extension of an accommodation was clearly possible

because the City had already extended medical leave on a temporary basis which is a

common accommodation under the NJLAD. (Pal 8). The City similarly stated to the

Association that;

"it is not a reasonable accommodation to promote an

individual unable to perform the duties of the position and

there is no law that requires otherwise. When the subject

Firefighter returns to work, able to perform the duties of

his position, including the essential functions as Fire

Captain, the City will consider his promotion." (Pal 8).

Local 1066 asserted that the aforementioned letter acknowledges that the City

would not promote any Firefighters who are on medical or sick leave and that this was

the City's official policy both now and into the future. (Pal8). Local 1066 asserted that

the City will never consider any Firefighter eligible for promotion simply because he

is out on temporary sick leave and that this punishes an employee simply for availing

themselves of medical leave. This in turn violates the NJLAD. (Pa 19)

Local 1066 asserted that the City establish a policy of refusing eligibility of

Firefighters for promotion when they are on medical leave regardless of the nature of
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the disability. Local 1066 asserted that even if a Firefighter was merely perceived to

be disabled the promotion would still be denied. (Pa 19)

Local 1066 also asserted that the City punishes Firefighters through General

Order 19-6, which is an established policy subjecting Firefighters to discipline simply

for requesting and taking medical leave to which they are entitled under the law. (Pa

23)

The Department defines excessive sick leave which subjects a Firefighter to

punishment as "short period of being absent on sick leave". (Pa20). The General Order

adopted indicates that employees will be subject to discipline pursuant to Section 6.3.4

of the policy for "three (3) or more illnesses within any twelve (12) month period of

time". (Pa23)

As a result, each time a Firefighters takes 3 medical or sick leaves within a year,

they are subjected to a stacking or progressive discipline which begins with a

reprimand and thereafter increases to loss of compensatory days and finally to

termination. (Pa24-Pa25). Local 1066 asserted that the Rules and Regulations as listed

are void on the face where they punish Firefighters simply because the Firefighter

legitimately utilized medial leave which is protected activity under the NJLAD. (Pa25)

Local 1066 claimed that sick leave may only be utilized for illness or injury

pursuant to state regulation and that therefore such leave is ipso facto protected

activity under the New Jersey Law Against Discrimination which provides that
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perceived disabilities trigger the protection of the NJLAD. (Pa25).

Local 1066 asserted that pursuant to N.J.S.A. 11 A:6-5, Firefighters are entitled

to fifteen (15) sick days per year on an accumulating basis to be used for illness or

injury. (Pa25-Pa26). Local 1066 asserted that such Firefighters therefore have a right

to utilize sick leave which may be used for illness or injury as a matter of law. (Pa27).

Local 1066 challenged the General Order which penalizes employees simply for

taking medical leave for illness or injury and claim that such actions violate the New

Jersey Law Against Discrimination. (Pa27).

Local 1066 claimed that the City acknowledged that it would not accommodate

any union member regardless as to the nature of their injury or illness however short

in duration or minor in seriousness either for promotion or for sick leave usage. Local

1066 asserted that Firefighters who are perceived as holding a disability must be

accommodated under the NJLAD and NJ.A.C. 13:13-2.5fbl (Pa34). Local 1066

asserts that its Association unit members were perceived to be or disabled and/or

handicapped within the meaning of the NJLAD and they were qualified to perform the

essential functions of the position. (Pa36). Local 1066 also asserted that Association

unit members suffered and will continue to suffer in the future adverse employment

actions because of their perceived disabilities/handicaps and that the employer's

actions in denying promotional eligibility is a material adverse change in the terms and

conditions of employment. (Pa36). Local 1066 asserted that when unit members utilize
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sick or injury leave they are considered to be disabled under the LAD and perceived

as being disabled. (Pa37). Local 1066 asserted that the impacted unit members were

qualified to perform the essential functions of the position because they had been

deemed eligible for promotion but suffered an adverse employment action because of

their sick/injury leave status. (Pa40).

Local 1066 claimed that the City violated the NJLAD by failing to conduct

individual assessments in investigating each employees' health status so that it could

determine whether or not a reasonable accommodation could be made. (Pa41). Local

1066 similarly claimed that the particular General Order 19-16, has been responsible

for issuing violations for excessive absenteeism under it's policy provisions.

Local 1066 has claimed that the policy is arbitrary and capricious as the

standards "of a short period of illness" are unknowable. Local 1066 asserted that the

Department established a sick leave policy which punishes Firefighters for the

legitimate use of medical or sick leave. (Pa54). Local 1066 asserted that the sick leave

policy disciplines employees simply based upon a mathematical amount of sick leave

utilized in violation of the NJLAD. (Pa55).

Local 1066 also asserts that Firefighters were penalized for the proper use of

sick leave based upon an arbitrary mathematical formula which was arbitrary and

capricious. (Pa57-Pa58).

10
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Local 1066 requested in its prayer for relief that the policies related to medical

leave be declared unlawful and enjoined. (Pa58)'

' The foregoing are the most relevant facts in this matter. Plaintiff adopts and

incorporates all of the factual avennents in its amended complaint for purposes of this

appeal.

11
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POINT I

THE TRIAL COURT DID NOT PROPERLY

CHARACTERIZE OR CONSTRUE PLAINTIFF'S

COMPLAINT CONCERNING THE CHALLENGED

PROMOTIONAL POLICY (Pa5)

Jersey City has established a policy in which it denies promotion to those

firefighters who request and receive a temporary medical leave of absence.

Such activity is protected activity under the New Jersey Law Against

Discrimination.

[W]hen a disabled employee requests and then takes a

temporary medical leave of absence, said employee avails

himself of a right that is "granted or protected by [the

NJLAD]," and thus engages in protected conduct. See

N.J.S.A. 10:5-12(d)

Boles v. Wal-Mart Stores, Inc.. Civil Action No. 12-1762

(JLL), 2014 U.S. Dist. LEXIS 41926, at *23 (D.N.J. Mar.

26, 2014)

In this case medically disabled Firefighters, who request and are granted

statutory sick leave due to disability or illness, are rendered ineligible for promotion.

Indeed, once they miss their "promotional window" it is possible that they may never

be promoted.

12
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Plaintiff has challenged this policy as facially discriminatory or directly

discriminatory, (ie.: the policies are void where they exhibit a facial violation of the

provisions of the NJLAD.) The actions of the employer may also be considered

retaliatory. If an employer interferes with "any person in the exercise or enjoyment of

a protected right" then N.J.S.A, 10:5-12(d) renders such conduct an illegal retaliatory

act.

Instead of construing plaintiff complaint in its totality the trial court relied upon

a sole paragraph in Plaintiff complaint at ̂  19 (pal 3) which concerned an assertion

that the City failed to accommodate. See trial court decision at (Pa5) ^19 within

plaintiffs complaint was a very minor aspect of Plaintiffs claims. Plaintiff claimed

that the promotional policy was discriminatory on its face and that the rejection of

promotional eligibility was direct discrimination and ipso facto a failure to

accommodate. In other words the facial discriminatory ineligibility foreclosed the

obligation to accommodate altogether.

The Trial Court relied upon a McDonnell-Douglas burden shifting analysis

which is not applicable to the Association's primary claim of direct discrimination.

The Trial Court further failed to recognize, let alone assess, the factual claims

made within Plaintiffs complaint. The Trial Court was obligated to accept Plaintiffs

allegations as true and its failure to do so was error.

13
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As stated within Plaintiffs complaint there are two core policies which violate

the NJLAD. The first policy to be challenged discriminates against disabled

Firefighters in terms of promotional eligibility.

The interference with Firefighter's rights to medical leave is primarily a case of

"direct" or "facial" violation of the NJLAD. As a "direct" or facial assertion of

discrimination it is controlled by the Court's holding in Smith v. Millville Rescue

Squad. 225 N.J. 373, 394 (2016) which stated:

In order to establish a prima facie case of employment

discrimination by direct evidence, the plaintiff must

produce evidence "that an employer placed substantial

reliance on a proscribed discriminatory factor in making its

decision to take the adverse employment action[.]" Direct

evidence of discrimination may include evidence "of

conduct or statements by persons involved in the decision

making process that may be viewed as directly reflecting

the alleged discriminatory attitude." (Citations omitted)

Smith v. Millville Rescue Squad. 225 N.J. 373, 394

(2016)

What occurred in Smith, is precisely analogous to the conduct and policy cited

by Plaintiffs as unlawful. Jersey City is relying upon a proscribed discriminatory factor

in determining promotional eligibility. The discriminatory factor in this case is each

Firefighter's actual or perceived disability — and their need to request and take

14
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medical leave to recover.

As stated within ̂ 11 (Pal 1) of Plaintiff s Amended Complaint, among many

other similar paragraphs citing similar facts:

11. "On or about July 2022, the City implemented a policy wherein Union members

were rendered ineligible for promotion if they avail themselves of any type of

injury or sick leave, work related or non work related." (Pal 1)

40. The City has established a policy of refusing the eligibility of firefighters for

promotion when they are on paid sick or injury leave regardless of the nature

of the illness or disability. (Pa 19)

90. In this matter Association unit members are either perceived to be or are

disabled/handicapped within the meaning of the New Jersey Law Against

Discrimination. (Pa36)

Plaintiff clearly articulated that the Defendant established a policy rendering

disabled Firefighters ineligible for promotion and makes it clear that the Defendant

placed substantial (if not complete) reliance on this proscribed discriminatory factor

in making its decision to take the adverse employment action. This satisfies the test

laid out in Smith, supra.

This case is also similar to the facial policy challenged within Delanoy v. Tp.

of Ocean. 245 N.J. 384,402 (2021) ("[I]t is apparent that the Maternity SOP applied

to Delanov was facially invalid * * * [0]n its face, the Maternity SOP constituted a

15

AMENDEDFILED, Clerk of the Appellate Division, December 21, 2023, A-000448-23, AMENDED



per se violation of the PWFA's prohibition of unfavorable treatment of pregnant

employees.")

The LAD prohibits any unlawful discrimination against any person because

such person is or has been at any time disabled. The LAD defines disability to include

a "physical disability [or] infirmity .. . caused by bodily injury ... or illness . . . ."

N.J.S.A. 10:5-5(q). "Illness or bodily injury" is the same criterion which Firefighters

assert and claim when they utilize medical or sick leave.

The complaint judice is primarily a "direct evidence" case as opposed to the

McDonnell-Douglass circumstantial case analysis cited by the trial court. As noted by

our Supreme Court, "where there is direct evidence of discrimination, the

McDonnell-Douglas analysis does not apply." Smith, supra, 225 N.J. at 396.

In A.D.P. v. ExxonMobil Research & Eng*g Co.. 428 N.J. Super. 518, 533

(App. Div. 2012) the Appellate Division stated the standard for "direct evidence" case

and held:

Direct evidence of discrimination is evidence "that an

employer placed substantial reliance on a proscribed

discriminatory factor in making its decision to take the

adverse employment action[.]

In this matter the Defendant placed complete and full reliance upon its decision

to deny promotional eligibility upon a proscribed discriminatory factor - namely that

16
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a Firefighter had availed himself of medical leave and was ill or disabled (or perceived

as disabled) under the provision of the NJLAD.

The Defendant's statements and actions, clarified through its representatives,

confirmed that it would never promote a Firefighter who was disabled and on medical

leave on the date a promotion was to occur. This is direct evidence of reliance upon

a proscribed discriminatory factor in undertaking the adverse employment action.

The "burden shifting analysis" advanced by the Defendant and the Trial Court

is therefore inapplicable to this matter. Similarly, the Defendant s motive for its

policies is irrelevant.^ Instead, the burden of persuasion shifts to the employer, to

prove that even if it had not considered the proscribed factor, the adverse employment

action would still have occurred. Plaintiff asserts that declaring Firefighters ineligible

simply because they are perceived to be disabled, or are disabled, directly violates the

NJLAD.

[W]hen a plaintiff produces evidence that an employer

placed substantial reliance on a proscribed discriminatory

factor in making its decision to take the adverse

employment action, the burden of persuasion shifts to the

The NJLAD adopts the analysis applicable to Title VII cases, "under Title VII, when a policy is
"discriminatory on its face," the defendant's motive is irrelevant. [T]he absence of a malevolent
motive does not convert a facially discriminatory policy into a neutral policy with a discriminatory

effect. Whether an employment practice involves disparate treatment through explicit facial
discrimination does not depend on why the employer discriminates but rather on the explicit terms

of the discrimination. (Citations omitted) Feemster v. BSA Ltd. P'ship, 548 F.3d 1063,1070 (D.C.
Cir. 2008)
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employer to prove that even if it had not considered the

proscribed factor, the employment action would have

occurred McDevitt v. Bill Good Builders. Inc.. 175 NJ.

519, 527 (2003)

The Plaintiff has asserted a claim of direct facial discrimination against

promotionally eligible Firefighters. The burden therefore shifts to the employer. The

City has not even asserted that it considered anything but the proscribed factor - the

temporary disability of medical leave. Indeed, the City proudly affirms its acts and

position as legitimate in all respects.

The Association brings claims asserting that the promotional ineligibility policy

applicable to Firefighters on sick or injury leave is directly unlawful or unlawful on

its face.

Furthermore, discrimination against Firefighters for requesting and taking

medical leave is an act which interferes with the "exercise or enjoyment of a protected

right". 10:5-12(d)

[Wjhen a disabled employee requests and then takes a

temporary medical leave of absence, said employee avails

himself of a right that is "granted or protected by [the

NJLAD]," and thus engages in protected conduct. See

N.J.S.A. 10:5-12(d)

Boles V. Wal-Mart Stores. Inc.. Civil Action No. 12-1762

(JLL), 2014 U.S. Dist. LEXIS 41926, at *23 (D.N.J. Mar.
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26, 2014)

By taking adverse action (rendering Firefighters ineligible for promotion) in

response to the exercise of a protected right, Defendant's actions are properly

characterized as retaliatory.

When the claim arises from alleged retaliation, the

elements of the cause of action are that the employee

"engaged in a protected activity known to the [employer,]"

the employee was "subjected to an adverse employment

decision[,]" and there is a causal link between the protected

activity and the adverse employment action.

Battaglia v. United Parcel Serv.. Inc.. 214 N.J. 518, 547

(2013)

In this case Plaintiff easily satisfies the elements of retaliation under the

NJLAD.

The Association additionally asserts claims that the promotional policy exists

as an arbitrary and capricious exercise of Defendant's municipal authority.

A Plaintiff may always challenge a policy adopted by a municipality that

violates the law. In this case the New Jersey Law Against Discrimination grants a

private cause of action to any "person", including labor organizations, who challenge

policies or the application of such policies as violative of the New Jersey Law Against

Discrimination.
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In this case the Association has standing to bring its claims on behalf of all of

its impacted members.^

Declaratory Judgement actions are the appropriate vehicle to challenge

municipal policy. Municipalities are granted the general power to provide for the

employment necessary for the efficient conduct of their affairs. See N.J.S.A.

40:48-1(3) and 2.

It is the long established legal rule that all powers delegated to municipalities

must be exercised reasonably and not arbitrarily and they must not contradict statutes

adopted by the State. Kennedy v. City of Newark. 29 N.J. 178, 184-185 (1959.

Under the facts of this case the City's promotional policy is a direct violation

of the NJLAD. The City relied upon a proscribed discriminatory factor in making its

decision to take the adverse employment action against Firefighters - ie. rendering

them ineligible for promotion.

Not only is the City Policy violative of the NJLAD it is also an arbitrary

exercise of municipal agency. The promotional policy is an obviously unreasonable

and arbitrary exercise of delegated power, and hence illegal. See, Ebler v. Newark.

54 N.J. 487,490-91 (1969). (Policy which denied sick leave benefits to Jewish police

The importance of representative standing as an efficient procedural vehicle for addressing the

common rights of association members is well-recognized in New Jersey. See N.J. Citizen Action

V. Riviera Motel Corp.. 296 N.J. Super. 402,415 (App. Div. 1997) (stating that "New Jersey courts

take a broad and liberal approach to standing") The lAFF has a strong interest in vindicating the

rights of its members.
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officers declared void)

"It is the long established rule... that all powers delegated

to municipalities must be exercised reasonably and not

arbitrarily."

We also note that rendering persons ineligible for promotion simply because

they avail themselves of medical leave provided under Civil Service law violates the

laws of New Jersey. See, N.J.S.A. 11A:6-15. "A leave of absence shall not disqualify

an applicant for a promotional examination."; N.J.A.C. § 4A: 10-1.1 (c) "No person or

appointing authority shall obstruct a person's lawful opportunity to participate in the

selection and appointment process...."; N.J.A.C. 4A: 10-1.1" No person or appointing

authority shall violate the provisions of Title 11 A, New Jersey Statutes, or Title 4A"

In this case the City's actions are arbitrary where they deny promotional

eligibility to disabled persons or persons perceived to be disabled. This is an abuse of

discretion. Where such policies are arbitrary and violate the NJLAD, and other New

Jersey Laws, directly, and facially, they are subject to nullification as a matter of law.
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POINT 11

THE TRIAL COURT APPLIED THE WRONG

LEGAL TESTS TO PLAINTIFF^S CLAIMS (Pa5)

The Trial Court analyzed this matter under the traditional McDonnell Douglas

burden shifting analysis for individual plaintiffs. The Trial Court recited this

standard as:"*

"In a LAD disability discrimination case, a plaintiff must

establish: (1) he was a member of a protected class (i.e.,

disabled within the meaning of the LAD; (2) he was

qualified to perform the essential functions of the job; (3)
he was terminated or otherwise suffered an adverse

employment action because of his disability; and (4) that

the employer thereafter sought similarly qualified

individuals for that job. See Victor v State, 203 N.J. 383,

409 (2010). (Pa5)

This test was improperly applied in this case where the labor organization, as

an association, brought claims under the NJLAD as a direct or facial violation of the

NJLAD. Nevertheless, Plaintiff still satisfied the test applied by the trial court when

it presented a representative plaintiff, R.M. within its pleading.

In a direct discrimination case a Plaintiff need only establish that "an employer

placed substantial reliance on a proscribed discriminatory factor in making its decision

^ The trial court incorrectly cited the test within Victor v. State which is more accurately

stated as (1) plaintiff was in a protected class; (2) plaintiff engaged in protected activity known to

the employer; (3) plaintiff was thereafter subjected to an adverse employment consequence; and

(4) that there is a casual link between the protected activity and the adverse employment

consequence. Victor v State. 203 N.J. 383, 409 (2010)
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to take the adverse employment action.", Smith v. Millville Rescue Squad, 225 N.J.

373,394 (2016).

Moreover, in a retaliation case Plaintiff need only prove that "the employee

"engaged in a protected activity known to the [employer,]" the employee was

"subjected to an adverse employment decision[,]" and there is a causal link between

the protected activity and the adverse employment action." Battagila v. United Parcel

Serv,. Inc.. 214 N.J. 518, 547 (2013)

As noted. Plaintiff brought this claim as an incorporated association. It is not

unusual for an associational interest group to bring a discrimination claim on behalf

of its members. See Dial. Inc. v. Citv of Passaic. 443 N.J. Super. 492,513 (App. Div.

2016) where a handicapped Association brought suit against the City challenging the

validity of an ordinance which the Association claimed violated the New Jersey Law

Against Discrimination.

See NAACP v. N. Hudson RegU Fire & Rescue. 665 F.3d 464,468 (3d Cir.

2011) (Association challenged fire department's residency requirement which was

permanently enjoined because it had a disparate impact on African-American

applicants.)

In Pa. State Troopers Ass'n v. Miller. 621 F. Supp. 2d. 246 (2008) where the

State Troopers Association challenged a sick leave policy which violated the ADA.
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Under the NJLAD a labor organization or association is entitled to the statutes

protections and may assert claims under the Act. Pursuant to NJ.S.A. § 10:5-5

"Person" includes one or more individuals, partnerships, associations, organizations,

[and] labor organizations....^''

As stated in the NJLAD any "person" may initiate a complaint in the Superior

Court.

Any complainant, including any person (including labor organizations),

claiming to be aggrieved by an unlawful employment practice or an unlawful

discrimination...may initiate suit in Superior Court. N.J.S.A. § 10:5-13

In this case the Trial Court failed to apply the correct analytical test. But even

if the test invoked by the trial court fVictor v. State. 203 N.J. 383,409 (2010)) was

fairly applied Plaintiff would still prevail.

(1) Plaintiff asserted that its impacted members were in a protected class - they were

known to be or perceived to be disabled when they requested medical leave

(2) Plaintiff asserted that its impacted members engaged in protected activity known

to the employer - which was requesting and taking leave for a disability or illness;

(3) Plaintiffs impacted members were subjected to an adverse employment

consequence - ineligibility for promotion and/or discipline; and

(4) that there is a causal link between the protected activity (leave based on perceived

disability) and the adverse employment consequence - ineligibility for promotion or
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discipline.

The Trial Court simply did not apply the asserted facts to either a direct

evidence case or even a McDonnell-Douglas burden shifting analysis.

Instead the Trial Court focused on whether individual Firefighters were

^''adequately accommodated".

"Plaintiff argues that the Defendant has not adequately

provided disability accommodations to firefighters who

have taken sick or injury leave." (Trial Court decision,

page 3) (Pa5)

The NJLAD does not contemplate an "adequately accommodated" test.

Moreover, this is not an accurate description of what Plaintiff alleged as its cause of

action. What Plaintiff alleged was that the City policy was facially unlawful and

furthermore that the City was refusing to engage in the interactive process of potential

reasonable accommodation, altogether, as a matter of policy. It is this blanket refusal,

as a matter of policy, which constitutes a violation of the act. Indeed there was never

even an attempt to accommodate, let alone a failure to "adequately accommodate" as

the Trial Court suggested.

But the Trial Court fell short in even recognizing the individual which the

Association presented as a representative Plaintiff of the entire Association, namely.

Fire Fighter R.M., who indeed, was directly discriminated against, retaliated against
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and not even considered for reasonable accommodation.

R.M., like all other Firefighters, was never even considered for possible

accommodation, as the policy contemplates complete disqualification from any

possibility of promotion. The policy, as applied, simply will not accommodate

Firefighters who are on medical leave.

Last, the Trial Court fails to properly characterize plaintiffs claims asserting:

"Plaintiff s argument, essentially, states that any individual

who takes a single sick day would be considered disabled

within the meaning of the NJLAD. Such a reading of the

statute would be inconsistent with the intent of the

Legislature". (Trial Court decision, pg, 4.) (Pa6)

This assertion is in error. "[TJaking a disability/medical leave is protected by

the NJLAD.", Yobe v. Renaissance Elec.. Inc.. 32 Am. Disabilities Cas. (BNA) 1015

I 2016 WL 614425 Civil Action No. 15-3121(FLW), 2016 U.S. Dist. LEXIS 18227

(D.N.J. Feb. 16, 2016) citing Nusbaum v. CB Richard Ellis. Inc.. 171 F. Supp.2d

377,388 (D.N.J. 2001).

"A "request" for sick leave qualifies as a request for a reasonable

accommodation. Pizzo v. Lindenwold Bd. of Educ.. 31 Am. Disabilities Cas. (BNA)

982, Civil Action No. 1:13-cv-03633 (JBS/JS), 2015 U.S. Dist. LEXIS 41499, at *35

(D.N.J. Mar. 31,2015)

The "taking" of the sick day triggers the protections of the NJLAD because it
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is an event by which an employee is perceived to be disabled. Taking medial leave is

in itself protected activity under the NJLAD. Penalizing employees because they do

so is retaliatory and an unlawful act whether the medical leave is for a single day or

many days.

In this case employees taking medical leave are perceived to be disabled and

therefore are being declared ineligible for promotion. It is the perception or actual

knowledge of disability which then motivates the employer toward adverse action,

which is precisely what Plaintiff alleges in this case.

Simply taking medical leave can indeed be a form of disability accommodation.

Retaliating against employees for availing themselves of such medical leave

additionally violates the NJLAD.

The Trial Court also asserted that:

Plaintiff failed to provide that those named in the Amended

Complaint: (i) are qualified to perform the essential

function of the job (ii) were terminated or otherwise

suffered an adverse employment action due to disability;

and (4) that the employer thereafter sought similarly

qualified individuals for that job. Plaintiffs complaint is

silent regarding these matters." (Trial Court decision, pg.

4)(Pa6)

It is clear that the Trial Court missed the following paragraphs in Plaintiff s

amended complaint.
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90. In this matter Association unit members are either

perceived to be or are disabled/handicapped within the

meaning of the New Jersey Law Against Discrimination.

91. Association Unit members were qualified to perform

the essential functions of the position of employment.

92. Association Unit members suffered and will continue

to suffer in the future adverse employment actions because

of their perceived disability/handicap.

93. The employers actions in denying promotional

eligibility due to perceived or actual disability or handicap

is a material adverse change in the terms and conditions of

employment. (Pa36)

The trial court did not take these factual averments into account even though the

foregoing facts were repeated throughout Plaintiffs compliant. After failing to

consider Plaintiffs factual claims (above) the Trial Court thereafter found that;

"Plaintiff failed to establish a prima facie case of failure to

accommodate disability because the Plaintiff has not

established the elements of such." (Trial Court decision,

pg. 4) (Pa6)
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First Local 1066 claimed direct discrimination. Second, the Plaintiff

nevertheless did in fact establish the elements of a failure to accommodate even

though this was not the main thrust of Plaintiffs claims. As noted, "a reasonable

accommodation....may take the form of a temporary leave of absence". Boles v.

Wal-Mart Stores. Inc.. Civil Action No. 12-1762 (JLL), 2014 U.S. Dist. LEXIS

41926, at *24 (D.N.J. Mar. 26, 2014)

Plaintiff reiterates that it brings facial and direct claims of discrimination

attached to the policy itself. In such cases the court may proceed summarily - even

before serious adverse harm has been established. For instance, if the City

promulgated a policy or ordinance which stated: "No person with a handicap or

disability will be eligible for employment by the City", this Court would not have to

wait for a harmed plaintiff to emerge in order to address the unlawful ordinance. The

court could enjoin the policy summarily as a facial violation of the NJLAD. And that

is precisely what Plaintiff requests in this matter.

29

AMENDEDFILED, Clerk of the Appellate Division, December 21, 2023, A-000448-23, AMENDED



POINT III

THE TRIAL COURT NEVER ADDRESSED

PLAINTIFF'S CAUSE OF ACTION CONCERNING

THE UNLAWFUL POLICY OF PENALIZING

PROTECTED LEAVES (Never Addressed by Trial

Court) (PaSO)

Jersey City penalizes Firefighters who take medical leave protected under the

NJLAD pursuant to the disciplinary sections of Sick Leave policy General Order 19-

16.

The policy defines excessive sick leave which subjects a Firefighter to

punishment as "short period of being absent on sick leave". (Complaint) (Pa20). The

General Order then indicates that employees will be subject to discipline pursuant to

Section 6.3.4 of the policy for "three (3) or more illnesses within any twelve (12)

month period of time". (Pa23).

Simply taking medical leave 3 times in a year subjects an employee to automatic

punishment. The first time a Firefighter requests and takes medical leave he is

assessed one penalty point. The third time a Firefighter takes medical leave he is

assessed with a disciplinary penalty which can range from a reprimand to termination.

As noted earlier, requesting and taking medical leave is a protected activity under the

NJLAD.

[TJaking a disability/medical leave is protected by the

NJLAD.
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Yobe V. Renaissance Elec.. Inc., 32 Am. Disabilities Cas.

(BNA) 1015, supra.

See also Boles v. Wal-Mart. No. 12-1762, 2014 U.S. Dist. LEXIS 41926, at

*22 (D.N.J. Mar. 26, 2014)(denying summary judgment because the NJLAD's

"anti-retaliation provision now compels this Court to conclude that the requesting and

taking of medical leave are protected activities under the NJLAD."); Guinup v.

Petr-All Petroleum Corp.. 786 F. Supp. 2d 501, 514 (N.D.N.Y. 2011) ("[Tjaking

medical leave is a protected activity within the meaning of the ADA."); Dove v. Cmty.

Educ. Ctrs.,lnc..No. 12-4384,2013 U.S. Dist. LEXIS 170081, at *63 (E.D.Pa. Dec.

2,2013) ("[Njumerous courts have recognized that a request for [and taking] a leave

of absence for medical treatment may constitute a request for a reasonable

accommodation under the ADA" and thus constitutes a protected activity).

The "Sick Leave Injury Procedures Policy" General Order 19-16, cited in

Plaintiffs complaint is unlawful where it contradicts the New Jersey Law Against

Discrimination (NJLAD) as well as New Jersey Civil Service Laws (and the analogous

Federal laws such as the Americans with Disabilities ACT (ADA))^

In adjudicating disability discrimination claims under the NJLAD, our courts have regularly looked
to cognate principles under the ADA and related federal law for guidance. Dial. Inc. v. City of
Passaic. 443 N.J. Super. 492, 513 (App. Div. 2016)
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The policy at issue defines excessive sick leave or absence as "three (3) or more

illnesses within any twelve (12) month period of time."

Thus, anytime a Firefighter uses sick leave 3 times in any year he/she is

punished under a "no fault policy" with automatic discipline. Each time he seeks a

medical leave he is assessed an absence infraction point.

Anytime a Firefighter uses sick leave, no matter how legitimate, for three or

more times in a year, discipline is automatic and it "stacks" as progressive discipline

throughout an officers career. One could be sick one day in January, one day in July

and one day in December - clearly not excessive or abusive use of sick leave - but,

according to the employer - these 3 isolated days of sick leave would constitute

excessive absenteeism warranting a reprimand and then potentially progressive

discipline up to termination. Such a policy clearly interferes with the right to take

medical leave under the NJLAD and is unlawful on its face.

Moreover, assigning an absence infraction or attributing penalty points towards

a penalty for legally protected absences is unlawful.

The employers "Sick Leave Injury Procedures Policy" 19-16 as interpreted by

the City, also violate the Civil Service law - both statutorily and on a Regulatory basis.

N.J.S.A. 11 A:6-5. (Sick leave), provides:

Full-time State and political subdivision employees shall

receive a sick leave credit of no less than one working
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day for each completed month of service during the

remainder of the first calendar year of service and 15

working days in every year thereafter. Unused sick leave

shall accumulate without limit.

The implementing Civil Service Regulation of this statute provides that such

sick leave may be used for "illness or injury".

§ 4A:6-1.3 (Sick leave) provides in relevant part:

(a) [F]ull-time local employees shall be entitled to a

minimum of annual paid sick leave as follows:

* * *

[A]t the beginning of each calendar year in anticipation of

continued employment, employees shall be credited with

15 working days.

* * *

(f) Unused sick leave shall accumulate from year to year

without limit,

* * *

(g) Sick leave may be used by employees who are unable

to work because of:

1. Personal illness or injury (see N.J.A.C. 4A:6-21B for

Federal family and medical leave);

2. Exposure to contagious disease (see N.J.A.C.

4A:6-1.21B for Federal family and medical leave);
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NJ.A.C. $ 4A:6-1.3

When Jersey City Firefighter's avail themselves of the foregoing rights to

medical leave the employer automatically assigns an absence infraction or penalty

points. Attributing a penalty to a legally protected absence is unlawful.

Jersey City Firefighters are entitled to a minimum of 15 sick days a year which

they may utilize for illness or injury as protected by statute - N.J.S.A. 11 A:6-5 .

Interpreting the "Sick Leave Injury Procedures Policy" 19-16 so as to penalize

Firefighters for utilizing such statutory leave is unlawful.

General Order 19-16 penalizes employees simply because they are exercising

their right to sick leave for illness or injury. Such a policy is void on its face and is

similarly an illegal retaliatory act because the employer is interfering with "any person

in the exercise or enjoyment of a protected right." N.J.S.A. 10:5-12(d)

Use of statutory sick leave in this case is a "protected absence" under the New

Jersey Law Against Discrimination (NJLAD) and the Americans with Disabilities Act.

The NJLAD largely follows the EEOC's guidance applicable to the Americans

with Disabilities Act 42 U.S.C. §12111(9)(B).

The EEOC has stated in its 2016 policy document that protected leave may not

be penalized:

When an employee requests leave, or additional leave, for

a medical condition, the employer must treat the request as
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one for a reasonable accommodation under the ADA.

(Pa275, Pa280)

An employer may not penalize an employee for using leave

as a reasonable accommodation. Doing so would be a

violation of the ADA because it would render the leave an

ineffective accommodation; it also may constitute

retaliation for use of a reasonable accommodation. (Pa275,

Pa280)

Moreover, if other Fire Department employees are granted leaves such as

vacation or compensatory time, without penalization, such disparate treatment would

similarly violate the ADA and NJLAD.

Penalizing an employee for use of leave as a reasonable

accommodation may also raise a disparate treatment issue

if the employer grants similar amounts of leave to

non-disabled employees but does not penalize them.

(Pa275, Pa292)

The employer does grant similar leave to non disabled employees without fear

of penalty. In this case the employer does not penalize employees for absences caused

by 3 instances of compensatory time or 3 instances of vacation leave - it only penalizes

for 3 instances of medical leave. Such treatment is discriminatory on its face.

Moreover, the City does not penalize employees by rendering ineligible for promotion

if they are on vacation or using a compensatory day. A Firefighter is only ineligible
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for promotion if he takes medical leave.

The employer therefore treats protected medical leave disfavorably as contrasted

with vacation or compensatory leave. This is disparate treatment under the ADA and

theNJLAD.
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POINT IV

PREVIOUS APPELLATE HOLDINGS HAVE FOUND

SIMILAR NO FAULT POLICIES TO BE

ARBITRARY AND UNREASONABLE (Pa52)

The employers method of application of the "Sick Leave Injury Procedures"

Policy 19-16 is inherently arbitrary and capricious and therefore unreasonable.

Aside from violating Civil Service laws and the NJLAD the City disciplinary

policy relating to sick leave is also arbitrary because it fails to consider wether the sick

leave taken was legitimate. The Appellate Division has struck policies where "the

assigned [sick leave] rating is a merely mathematical consequence and unaffected by

the reason for the absence. In addressing a similar arbitrary history of analyzing sick

leave, the Appellate Division in Montville Township Board of Education. N.J.P.E.R.

Supp. 2d ̂ 140 (1985), rejected an arbitrary rating system which did not take into

consideration the use of sick leave in proper circumstances. The Appellate Division

in Montville concluded that merely assigning a rating based upon a mathematical

consequence was an arbitrary act by a governmental entity.

"A rating so assigned is, in our view, arbitrary. We are

therefore persuaded that the local board's action is indeed

unreasonable." Montville Tvyp. Educ. Ass'n v. Montville

Twp. Bd. of Educ.. No. A-1178-84T7, 1985 N.J. Super.

Unpub. LEXIS 11, at *5 (App. Div. Dec. 6, 1985),

N.J.P.E.R. PERC Supp. 2d ̂ 140 (1985)
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In this case the employer attaches a presumption that the sick leave was

punishable regardless if it was used for a legitimate illness or injury.

By attaching a presumption of illegitimacy the employer's application of its sick

leave policy is arbitrary and unreasonable as Montville. has determined.

In this case the medical leave policy is an arbitrary exercise of municipal power

and is therefore void. As such the sick leave policy at issue should be enjoined.
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POINT V

THE TRIAL COURT ERRED IN FINDING THAT

INDISPENSABLE PARTIES WERE NOT NAMED

(Pa6)

There are no other indispensable parties which should be named in this action.

The Defendant sought to characterize this matter as pitting individual Firefighters

against each other for promotional eligibility. In the zero-sum game suggested by the

Defendant an eligible Firefighter who was not on medical leave might prevail over a

Firefighter who is ineligible for promotion simply because he was on medical leave

on a temporary basis. But this is not the case. The Association seeks equality under the

Law for all Firefighters and seeks equal application of the New Jersey Law Against

Discrimination to all Firefighters who were temporarily disabled due to medical, sick

or injury leave. The Association does not seek to diminish the rights and interests of

any Firefighter - it simply seeks equality under the law for Firefighters effected by the

City's unlawful promotional eligibility policy - now and into the future. The City has

unfairly discriminated against these Firefighters simply because they were on sick or

injury leave. This does not put Firefighter against Firefighter and there is no reason

why any individual Firefighter needs to be named in this action.

The same claim that indispensable parties were not named were rejected by the

Court in a similar challenge to a promotional process which violated New Jersey
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statutory law. Tn Williams v. Borough of Clayton. 442 N.J. Super. 583,594-95 (App.

Div. 2015) the Appellate Division stated:

We also reject the Borough's contention that plaintiffs

omission of Pema and Forchion as co-defendants requires

dismissal of the complaint. We are mindful that the UDJA

provides that "[wjhen declaratory relief is sought, all

persons having or claiming any interest which would be

affected by the declaration shall be made parties to the

proceeding." N.J.S.A. 2A: 16-56. See also Gotlib v.

Gotlib, 399 N.J. Super. 295, 313, 944 A.2d 654 (App.

Div.2008) (implementing this principle).

Although the Borough is correct that the court could not

adjudicate the individual rights of the other candidates in

their absence. Plaintiff brought this action for declaratory

relief under NJ.S.A. 2A: 16-52 against the Borough. He

clearly did so to assure that the Borough itself would not

pursue an appointment process based upon an incorrect

conception of the applicable statutes and their

appoint-ffom-within eligibility requirements. The final

declaratory order issued by the trial court was directed at

the Borough, not at any other applicants.

* * *

In sum, a declaration and reaffirmation of the statutory

restrictions that the Borough must heed in the hiring

process can be fairly issued without requiring the
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participation of the other applicants.

Williams v. Borough of Clayton. 442 N.J. Super. 583,

594-95 (App. Div. 2015)

Neither the trial court nor the Defendant cite to any other interested parties who

would adversely be impacted. In this case the union, acting on behalf of all of its

members, adequately represents any impacted persons particularly when all that it asks

is compliance with the law.
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POINT VI

PLAINTIFF CORRECTLY BRINGS THIS MATTER

AS A DECLARATORY JUDGEMENT ACTION (Pa3)

The purpose of the Declaratory Judgments Act, is "to settle and afford relief

from uncertainty and insecurity with respect to rights, status and other legal relations."

N.J,S.A. 2A: 16-51.

Associations regularly have challenged Fire Department policies which are

unlawful. See, NAACP v. N. Hudson RegU Fire & Rescue. 665 F.3d 464,468 (3d

Cir. 2011) (Association challenged fire department's residency requirement which was

permanently enjoined because it had a disparate impact on African-American

applicants.)

Courts have reasoned that if a policy, regulation or ordinance is invalid on its

face, interest groups must be able to present such a matter such that a Court may

review its legality so that the impacted parties may be properly guided. Plaintiffs

challenge to an ordinance or policy on the grounds that it violates a statute is

maintainable as a Declaratory Judgment action. Bell v. Twp. of Stafford. 110 N.J.

384,390-91 (1988).

Additionally Rule 4:42-3 provides: "A judgment for declaratory relief, if

appropriate, is not precluded by the existence of another appropriate remedy." R.

4:42-3.
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The Declaratory Judgments Act, N.J,S.A. 2A: 16-5 3, expressly confers standing

on a person whose legal rights have been affected by a municipal ordinance. Our

courts have acknowledged that the Act should be liberally construed and administered

in order to carry out its purpose. See New Jersey Banker^s Ass*n v. Van Riper. 1N. J.

193,198 (1948); Rego Indus.. Inc« v. American Model Metals Corp.. 91 N.J. Super.

447,454 (App. Div.1966).

In this case the Association brings a Declaratory Judgment Action underpinned

by the NJLAD. However, a statutory cause of action linked to the NJLAD is not

needed to challenge governmental action; one aggrieved by improper official action

also has a constitutional right to seek judicial review. N.J. Dental Ass^n v. Metro.

Life Ins. Co.. 424 N.J. Super. 160,166 (App. Div. 2012)

The instant matter is similar to another promotional case which also sought a

declaratory judgement where a promotional process violated the law. In that case the

court "recognized" that prospective harm in this situation stems from concerns that the

Borough must "comply with the law." See Williams v. Borough of Clavton. 442 N.J.

Super. 583, 592 (App. Div. 2015)

The Association's ability to challenge the legality of the promotional policy in

question does not turn on whether an individual can or may assert some type of an

individual claim. A cause of action is presented when a Plaintiff seeks relief for injury

or loss suffered as a consequence of a violation of a statute or to compel another party
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to comply with a statute.

Plaintiff brings this claim, as an Association, on behalf if itself and all of its

members, whom it lawfully represents. Plaintiffs associational standing is not

challenged. Therefore, all of its members are championed and the association is

obligated as a matter of law under its "duty of fair representation" to treat all members

equally - which it expressly seeks in this case.

Plaintiff brings its claim on behalf of itself and all of its members, each of

whom has an interest in the unlawful policies at issue, both retrospectively, but

particularly, prospectively, as the violations are ongoing and continuous.
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POINT VII

SPECIAL RULES OF INTERPRETATION APPLY

TO NJLAD CLAIMS (Pa6)

The NJLAD recognizes a disability discrimination claim, not only for

employees who have had a disability at any time, but also for those who are "perceived

as or believed to be a person with a disability, whether or not that individual is actually

a person with a disability." N.J,A.C. 13:13-1.3

Under the NJLAD, the 'perceived disability* doctrine applies when an employer

believes the employee has a physical or mental condition that would qualify the person

as disabled under the NJLAD if the condition actually existed. The statutory definition

of "disability" under the NJLAD is exceptionally broad in scope, and includes any

"physical disability [or] infirmity... which is caused by bodily injury... or illness."

NJ.S.A. 10:5-5(q); However, "[ujnlike the definition of disability under the 'actually

disabled' prong of the ADA definition of disability, [the] NJLAD does not require that

a disability restrict any major life activities to any degree." See also Tourtellotte v.

EH Lilly & Co.. 636 F. App'x 831, 848 (3d Cir. 2016) ("The NJLAD defines

disability in a broader sense than does federal law."). Boyd v. Riggs Distler & Co..

Civil Action No. 1:20-CV-14008-KMW-EAP, 2022 U.S. Dist. LEXIS 233060, at *26

(D.N.J. Dec. 29, 2022)
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The NJLAD is remedial legislation, intended "to eradicate the cancer of

discrimination" protect employees, and deter employers from engaging in

discriminatory practices. "Because workplace discrimination is "still a pervasive

problem in the modem workplace, even 'novel arguments' advanced by victims ...

'require our utmost care and attention.'" Calabotta v. Phibro Animal Health Corp..

460 N.J. Super. 38, 60-61 (App. Div. 2019)

Because this case concems claims under the New Jersey Law Against

Discrimination, "special mles of interpretation also apply." Nini v. Mercer Ctv.

Cmty. Coll.. 202 N.J. 98, 108 (2010). "When confronted with any interpretive

question" pertaining to the New Jersey Law Against Discrimination, our Courts "must

recognize" the New Jersey Law Against Discrimination's pronouncement of its broad

public policy goals. Smith v. Millville Rescue Squad. 225 N.J. 373, 390 (2016).

The New Jersey Law Against Discrimination's broad and strong language

provides ample support for Plaintiffs ability to prosecute its claims in this case.

NJ.S.A. 10:5-4 states that, "[a]ll persons shall have the opportunity to obtain

employment . . . without discrimination .... This opportunity is recognized and

declared to be a civil right.". Moreover, NJ.S.A. 10:5-5(a) defines the term "person"

as "one or more individuals, partnerships, associations, organizations, [and] labor

organizations " The statute's plain language notably includes associations and labor

organizations.
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In this case Plaintiff simply seeks that its members be able to utilize medical

leave without penalization by promotional ineligibility or disciplinary penalty.
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CONCLUSION

For all of the above reasons the trial court's decision dismissing plaintiffs

amended complaint should be reversed with directions to apply the NJLAD in a

manner properly informed by the Appellate decision when it renders its decision

herein.

Respectfully submitted,

CORREIA & BUKOSKY, LLC.

. Bukosky, Esq

Date: December 8, 2023
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PRELIMINARY STATEMENTzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In this action, Plaintiff-Appellant IAFF Local 1066 previously advanced

claims againstDefendant-RespondentCity of JerseyCity for alleged failure to

accommodatedisability in violationof theNew JerseyLaw AgainstDiscrimination

(LAD). On May 3, 2023, Plaintiff’s First AmendedComplaintwas dismissed.

Plaintiff filed aSecondAmendedComplaintandagainadvancedclaimsfor alleged

failuretoaccommodatedisability.Counts1-4remainedspeciousand/orhypothetical

aspled andotherwisefailed to statea claim for failure to accommodate/disability

discrimination.Plaintiff merelyallegedthattherehadbeen,orspeculatedthatthere

may be in the future, instanceswhere the City has or may have failed to

accommodateunidentifiedPlaintiff memberswho wereon leave. The City again

movedto dismiss. On September13, 2023,JudgeEspinales-Maloneyenteredan

OrderdismissingPlaintiffsSecondAmendedComplaintwithoutprejudice. (Pal).

TheTrial CourtcorrectlyconcludedthatPlaintiff hadnotsufficientlypledthe

elementsof disability discriminationundertheNJLAD. In that regard,the Court

noted that Plaintiff made only “vague assertions” that unnamedfirefighters

referencedin theComplaint“haveadisabilitybecausetheyhavetakensickor injury

leave.” In so doing, the Court highlighted that no disability for any purported

memberhadbeenidentified,just generalizedclaimsof sick daystaken.TheCourt
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concludedthatPlaintiff hadfailed to adequatelyplead/identifyeventhemostbasic

ofzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie elementsof aLAD claim.

Plaintiffs appealis smokeandmirrors intendedto distractfrom the simple

andobviousfact thatPlaintiff againfailed to setforth a prima facie caseof failure

to accommodate/disabilitydiscriminationas to any person(let alonethe multiple

membersaswasgenerallyalleged),andtherewasnoparty in interestin this caseto

whomtheequitableandmonetaryrelief soughtcouldhavebeenawarded.

Plaintiffs SecondAmendedComplaint failed to satisfy the most basicof

notice pleadingrequirementsand would havedeprivedthe City of the ability to

effectively defendagainstsuchallegations.The City could not haveeven issued

compulsorydiscoverydemandsto the personspurportedly“wronged” since they

wereneitherpartiesnor identified. If ever identified, the City would havehad to

subpoenathem-yet- theycouldbeawardedmonetarydamagesandequitablerelief

assoughtby Plaintiff? How could the City know if it hada statuteof limitations

defense? Assessand arguethat the unidentified personsdid not suffer from a

qualifying disability?Etc. In so proceeding,Plaintiff hasnot cited oneLAD case

wherethe Court said a party could advancea failure to accommodate/disability

discriminationcasewithout identifyingtheperson(s)allegedlydiscriminatedagainst

andhow.Thereis no authorityto this effect. Plaintiff plainly couldnot advancea

prima facie caseor convinceanymemberto doso. ThiswaslAFF’s third try.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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TheSecondAmendedComplaintwasalsosubjectto dismissalpursuantto R.

4:6-2(f) basedonPlaintiffsfailureto join indispensableparties.Plaintiff demanded

thatunidentifiedalleged“affectedUnionmembers”bepromotedretroactivelyto an

unidentified higher position/rank and with “full seniority benefits and other

emolumentsof theposition.”Thereliefsoughtrenderedotherfire fighterswhowere

promotedandreceivedseniorityandotherbenefitsobviousinterestedparties.Such

other firefighters were indispensableparties,since Plaintiff sought,directly or

indirectly, to affect such other person’spromotionsand/or standing/placewith

respectto seniority/benefits.TheCity alsoraisedthatPlaintiff soughtequitableand

compensatorydamagesfor unnamed individuals who were not joined and

questionedto whom would or could suchrelief be awardedto? Joinderwasalso

requiredunder Rule 4:28-l(a)(2)(ii), since if Plaintiff were successful,the City

wouldhavebeensubjectto risk of incurring inconsistentobligations.

Nevertheless,Plaintiff again failed to name/joinsuch personsin its third

iterationof its Complaint.TheTrial CourtthusappropriatelyfoundthatPlaintiff had

failed to join indispensablepartiesthatwould be “necessaryto [any] judgment” in

this action:The Trial Court’s conclusionwas factually and legally correct and

Plaintiffsappealpresentsno basisto disturbsame.

For theseandotherreasonsdetailedherein,theTrial Court’sOrderdismissing

PlaintiffsSecondAmendedComplaintshouldbeaffirmed.

3
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PROCEDURAL HISTORYzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Plaintiff/Appellant InternationalAssociationof Fire FightersLocal 1066

(“Plaintiff’) filed a Complaint in Superior Court, Hudson County, against

Defendant/RespondentCity of JerseyCity (“City” or “Defendant”)onOctober17,

2022,althoughsamewasnot effectively servedon the City until sometimelater.

(Pa249). On January26, 2023, Plaintiff filed an AmendedComplaint (“First

AmendedComplaint”). Plaintiffs CaseInformation Statementin this casehas

alwaysidentifiedthismatterasaNewJerseyLaw AgainstDiscrimination(“LAD”)

case.(DaOOl).

On February16, 2023, the City filed a motion to dismissPlaintiffs First

AmendedComplaintfor failuretostateaclaimuponwhichreliefcanbegrantedand

for failure to join indispensableparties. On May 3, 2023,theHonorableKimberly

Espinales-Maloney,J.S.C,grantedtheCity’s motionanddismissedPlaintiffsFirst

AmendedComplaintwithoutprejudice.(Da002-Da007).

OnJune6,2023,Plaintiff filed amotionto restorethisactionandfor leaveto

file aSecondAmendedComplaint. In sodoing,Plaintiffscounselcertifiedthatthe

Second Amended Complaint “is identical in all respects [to the dismissed

Complaint]exceptfor a few clarificationsof fact which werepreviouslypresented

duringtheearliermotionpractice.”(6/6/23Certificationof MichaelBukosky,Esq.

at T[12). The Court issuedan Order without opinion on June23, 2023,granting

4
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Plaintiffsmotionfor leaveto amend,but indicatingthat thePlaintiffsmotionhad

been“unopposed.”(Da008).On July 11,2023,theCourtissuedanAmendedOrder

indicatingthatPlaintiffsmotion for leaveto amendhadin fact been“opposed”by

Defendant.(DaOlO).

On July 31, 2023, the City filed a motion to dismissPlaintiffs Second

AmendedComplaintfor failure to statea claim pursuantto R. 4:6-2(e),and for

failure to join indispensablepartiespursuantto R. 4:6-2(f). (Pa63).

On September13, 2023, Judge Espinales-Maloneyentered an Order

dismissingPlaintiffs SecondAmendedComplaintwithout prejudice. (Pal). The

Court’s Memorandumof Decisionnotedthat theComplaintwas beingdismissed

“without prejudiceasto letPlaintiff proceedwith this litigation in apropermanner.”

(Pa3).TheTrial CourtconcludedthatPlaintiff hadnotsufficientlypledtheelements

of disability discriminationundertheNJLAD. In that regard,the Courtnotedthat

Plaintiff madeonly “vagueassertions”that unnamedfirefightersreferencedin the

SecondAmendedComplaint“consistingof thosenow and in the future” “have a

disability becausethey have takensick or injury leave.” In so doing, the Court

highlightedthatnodisability for anypurportedmemberwasidentifiedanywherein

the Complaint, just generalizedclaims of sick days taken. (Pa3-4).The Court

concludedthatPlaintiff hadfailed to adequatelyplead/identifyeventhemostbasic
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ofzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie elementsof a LAD claim, i.e., that any memberalluded to in the

SecondAmendedComplaintfell within aprotectedclass.(Pa4).

TheTrial CourtalsoconcludedthatPlaintiff failed to adequatelypleadother

prima facie elementsof adisabilitydiscrimination/failureto accommodatecasewith

respectto the unidentifiedmembersalluded to, e.g., that they were qualified to

perform the essentialfunctionsof the job, that they were terminatedor otherwise

suffered an adverseemployment action due to disability, etc. (Pa4). Judge

Espinales-Maloneyfurther and in sum concluded that “Plaintiff has failed to

establishaprima facie caseof failure to accommodatea disability becausePlaintiff

hasnotestablishedtheelementsof such.”Id.

The Trial Court also found that Plaintiff had failed to join indispensable

parties that would be “necessaryto [any] judgment” in this action. By way of

example,the Court noted that Plaintiff soughtLAD compensatorydamagesfor

claimedinstancesof unidentifiedmembersbeingsubjectedto discrimination;yet,

therewasno appropriateparty in interestin thecaseto whomsuchdamagescould

beawarded.(Pa4).

For all of thesereasons,the Trial Court concludedthat the “defects in the

AmendedComplaintaremorethanenoughto warrantdismissalat thisstage”and,

assuch,thattheCourtwouldnotaddresstheotherargumentsof counsel.(Pa4).

On October12,2023,Plaintiff filed thepresentNoticeof Appeal.(Pa271).

6
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COUNTERSTATEMENT OF FACTSzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Plaintiff is a union consistingof non-supervisoryfire fightersemployedby

theCity. (Pa8at^8).

Counts I-III-Alleged Failure to Accommodate Disability as to

Unidentified Alleged Affected Members in Violation of the NJLAD

Plaintiff claimedtheCity implementedapolicy in July 2022renderingUnion

membersineligible for promotion“if theyavail themselvesof any typeof injury or

sick leave.” (Pall at ^11). Plaintiff claimedthis “policy” wasrelied upon in July

2022 to deny one Union member a promotion to Captain when he was on

“sick/injury leave,”identifyinghim only as“R.M.” (Pal1 at^12). Plaintiff alleged

theCity “fails toaccommodateUnionmemberswhocanperformtheessentialduties

of thepositionbut needa brief accommodation to eitherhealor convalescefrom

what may otherwise be anephemeralillnessor injury,” andthenlisted purported

“examples” withoutany informationor allegationsthatsuch“examples”arefactor

have occurred. (Pa28-29at ^[71-72). Plaintiff assertedthat the “policy fails to

engagein any sortof interactiveprocess,”but set forth no factsasto any claimed

interactiveprocessfailure as concernedany actual instanceor person(barring,

arguably,“R.M.”). (Pa29at^73).

Similarly, Plaintiff alleged that the claimed policy “discriminatesagainst

Unionmemberswhoareinjuredatwork andwhoserecoveryandtimeonsick/injuryzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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leaveextendsbeyonda promotionaldate,” but failed to identify such“members”

andthepertinentallegedcircumstances.(Pa29at^74).

Plaintiff allegedthat “R.M.” was “placedon sick/injuiy leave” but did not

identify anyconditionsufferedfrom or thatsamequalifiedasa disability underthe

LAD. (Pall at^12-14). Plaintiff did notspecifyfor whatperiod/dates“R.M.” was

allegedly in need of reasonableaccommodation,that he made a request for

accommodationto his employer,to whom, when and the type of accommodation

sought,or that suchrequestwasdenied,by whom,whenand the detailsof same.

(Pa8-Pa55).

“R.M.” is City Fire CaptainRichardMulligan. Plaintiffscounsel’sR. 4:5-1

Certification stated that he “understandsthat at least one firefighter may have

broughtanindividualclaim to protecthis own individual interestswith theDivision

of Civil Rights.” (Pa54 (p. 54)). On April 1, 2023, Mulligan dual-filed a

complaint/chargewith the New JerseyDivision on Civil Rights(DCR) andEqual

EmploymentOpportunityCommission(EEOC).(Pal27-128).Thematterremains

pendingbeforethe DCR. Mulligan’s electionof theDCR administrativeremedy

deprivedtheCourtof jurisdictionasconcerneda LAD claim asrelatedto him. Id.

8

AMENDEDFILED, Clerk of the Appellate Division, January 25, 2024, A-000448-23, AMENDED



This wasraisedandpartof the first motion to dismissproceedingsaswell,1 Thus,

counsel’sR. 4:5-1Certificationwaslessthanforthcoming,to saythe least.(Pa54).

Plaintiff alleged that the City “is denying the opportunity to obtain

employmentto all impactedFireFightersbecauseof disability” and“fails to make

reasonableaccommodationto the limitations of the disabled/handicapped,”but

failed to identify anyfire fighterssoimplicated,whohavenotbeenhired,who have

a qualifying disability underthe law, were in needof reasonableaccommodation,

madea requestfor accommodation,to whom,whenandthetypeof accommodation

sought,thatsuchrequestwasdenied,bywhom,whenandthedetailsof same.(Pa37-

38at^97-98).

Plaintiff allegedthat the City “cannotdemonstratethat the accommodation

would imposean unduehardship,”but failed to identify who it was referring to,

whenandwhy theywerein needof accommodation,whatwastheaccommodation

sought, what particular facts and circumstancesof the particular case led to

Plaintiffsconclusionof absenceof unduehardship,etc.(Pa38at^99,101).

1 Plaintiff referredto the pendingDCR matterbroughtby FirefighterMulligan on
page54 of theSecondAmendedComplaint. Of course,materialsreferredto in a
complaintmaybeconsideredwithout convertingaR. 4:6-2motion to dismissinto
one for summaryjudgment. Pressler,N.J.Court Rules,Comment4.1.2,R. 4:6-2;
N.J.SportS’Prod.,Inc, v. BostickPromotions,LLC, 405N.J.Super.173,178 (Ch.
Div. 2007).
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Plaintiff allegedthat the “size of the businesscanaccommodatetheaffected

Union members,” that the “operationsare not effected,” that the “cost of the

accommodationis minimal to theCity,” andthattheCity “would not berequiredto

waive any essentialrequirementsof the job,” but failed to identify any particular

memberwho hada disability underthe law, whenandwhy they were in needof

accommodation,whatwastheaccommodationsought,theactualor potentialimpact

of the requestedaccommodationon operationsandhow it relatedto the essential

functionsof themember’sjob, etc. (Pa39at ^fl 02-105).

Plaintiff allegedthatthe“affectedUnionmembers”are“qualified to perform

the essentialfunctionsof the position,” but did not identify the particularalleged

members,their jobs/assignments,qualifyingdisabilities,limitationsanddurationsof

same,etc. (Pa40at ][107).

Plaintiff seeminglyspeculatedin alleging that the unidentified “affected

Union members”are “suffering an adverseemploymentaction becauseof their

disability if theCity fails to promotethem.” (Pa40at^108) (emphasisadded).

Plaintiff repeatedlyassertedthat unidentified past or future/speculative

allegedaffectedmembers“may beeasilyaccommodated,”but failed to identify any

particularallegedmember,the qualifying disability involved, their limitations and

the severityand durationsof same,the natureof the requestfor accommodation

made,whenandto whom,etc.(Pa42,46,49) (emphasisadded).

10
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Plaintiff claimed the City had violated the LAD by “failing to provide a

reasonableaccommodation”to theunidentifiedalleged“affectedUnion members”

and statedit brings this action“to compelf ] the City to promote” such“affected

Unionmembers.”(Pa40-41at 109,111).

In termsof relief sought.Plaintiff demandedthat the unidentifiedalleged

affected“Associationmembers”who havebeen“deniedeligibility for promotion”

be “made whole” (i.e., promotedas asserted,e.g., in ^111, to someunidentified

higherrank/position)andwith “full seniorityandotheremolumentsof theposition.”

Pa42-43).

CountsII andIII of theSecondAmendedComplaintsimply advanceclaims

for damagespursuantto PlaintiffsLAD failure to accommodateclaim (CountI).zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Count IV - NJLAD Claims Premised on Fire Department
General Order 19-16

Count IV of Plaintiffs Second Amended Complaint is captioned

“EstablishmentandApplicationof Unlawful SickLeavePolicy. (Pa50).

Plaintiff claimedtheCity Fire DepartmentestablishedGeneralOrder19-16

relatingto sick leaveandhasbeenapplyingsamein an “arbitrary andcapricious”

manner”in “issuingviolations” for excessiveabsenteeism.(Pa43-44at^119-123).

NoonePlaintiff memberwasidentified,nor is suchperson’ssickleaverecord/dates,

thereason(s)for sameor adescriptionof howGeneralOrder19-16hasbeenapplied

to their circumstance.(Pa50-Pa60).

11
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Plaintiff allegedthattheoperationof GeneralOrder19-16hasresultedin the

arbitrary“fine” of a lossof compensatorydaysto unidentifiedallegedfire fighters.

(Pa53 at ^[129). Plaintiff further claimed unidentified fire fighters had been

“fmed/penalized”with lossof compensatorydayswithout justcauseor dueprocess

in violation of N.J.S.A. 40A:14-19, and that same constituted “arbitrary and

capriciousaction” by theCity. (Pa53-54at^[130-133).

Plaintiff claimedemployeesare“not providedwith noticeor anopportunity

to be heard” under GeneralOrder 19-16 and that violations havebeen“applied

arbitrarilyandcapriciously.” (Pa54-56at^135-138,143). Plaintiffassertedthatthis

constitutesan “impermissiblepenaltyunderthe [LAD].” (Pa55-56at ^[139, 142).

Plaintiff claimed that, “in many cases,” employeeshave utilized sick leave

“protectedunder the LAD” and the City was “obligated to accommodatesuch

employees.” (Pa48-49 at ^[140-141). As in Count I, Plaintiff advanceda claim

against the City in Count IV for failure to accommodatedisability/disability

discriminationbut failed to identify any particularallegedmember;the qualifying

disability involved;their limitationsandtheseverityanddurationof same;thenature

of the requestfor accommodationmade,whenandto whom;thatsuchrequestwas

denied,by whom,whenandthedetailsof same.(Pa58at ][149).
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LEGAL STANDARDzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

The Appellate Division “applies the samestandardas the trial court to

determinewhetherto grantor denyamotionto dismissfor failure to stateaclaim.”

Malik v. Ruttenberg,398N.J.Super.489,493-94(App. Div. 2008).In this regard,

the AppellateDivision has recognizedthat a motion to dismissa complaint for

failure to statea claim “may not be deniedbasedon the possibility that discovery

mayestablishtherequisiteclaim;rather,thelegalrequisitesfor plaintiffs'claimmust

beapparentfrom thecomplaintitself.” Edwardsv. PrudentialProp.& Cas.Co.,357

N.J.Super.196,202(App.Div. 2003).

Rule4:6-2(e)permitsaDefendanttomoveto dismissaComplaintfor “failure

to statea claim uponwhich relief canbe granted.” Pursuantto Rule4:6-2(e),“a

courtmustdismissthePlaintiff’s Complaintif it hasfailed to articulatea legalbasis

entitlingPlaintiff to relief.” Sicklesv. CabotCorp.,379N.J.100,106(App. Div.),

certif. denied,185 N.J. 297 (2005)(citationomitted). A motion to dismissunder

Rule4:6-2(e)“mustbeevaluatedin light of the legalsufficiencyof thefactsalleged

in theComplaint.” Id. (quotingDonatov. Moldow,374N.J.Super.475,482(App.

Div. 2005)). In consideringsuchamotion,thecourtacceptsastruethefactsalleged

in theComplaint. Darakjianv. Hanna,366N.J.Super.238,242(App.Div. 2004).

In evaluating motions to dismiss, courts consider “allegations in the

Complaint, exhibits attachedto the Complaint, matters of public record, and

13

AMENDEDFILED, Clerk of the Appellate Division, January 25, 2024, A-000448-23, AMENDED



documentsthatform thebasisof aclaim.BancoPopularN. Am. v. Gandi,184NJ.

161, 183, (2005). In that vein, a court may considerdocumentsreferencedin the

Complaint “without convertingthe motion into one for summaryjudgment.” E.

Dickerson& Son,Inc, v. Ernst& Young,LLP, 361N.J.Super.362,365n. 1 (App.

Div. 2003)affd,179NJ.500(2004);Buck v. HamptonTwp, Sch.Dist., 452F.3d

256,260 (3rd Cir. 2006)(trialcourtmayconsider“documentsthatareattachedto or

submittedwith thecomplaint,andanymattersincorporatedby referenceor integral

to the claim, itemssubjectto judicial notice,mattersof public record,orders,and

itemsappearingin therecordof thecase.”)

Alternativelyor additionally,pursuantto R. 4:6-2(f),adefendantis permitted

to moveto dismissa complaintfor “failure to join apartywithout whom theaction

cannotproceed,as providedby R. 4:28-1.” As the Rule indicates,a motion to

dismissfor failure to join anindispensablepartyis evaluatedundertheprovisionsof

Rule4:28-1. ThatRulegovernsjoinderof indispensableparties,asfurtherexplained

in PointIII below.

A plaintiffs obligationin oppositionto amotionto dismissis notto provethe

case,but “to makeallegations,which, if proven,would constitutea valid causeof

action.” Sickles,379N.J.Super,at106(citationomitted). A motionto dismisstests

thepleadingsof theplaintiff to determinewhetherhehaspledsufficientallegations

to supporta causeof action. PrintingMart v. ShaipElectronics,116 N.J.739,746
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(1989). A Complaintmay be dismissedfor failure to statea claim if it fails to

articulatea legalbasisentitling theplaintiff to relief. Hoffmanv. HampshireLabs,

Inc., 405N.J.Super.105,112(App. Div. 2009). Seealso,Riederv. StateDept,of

Transp.,221N.J.Super.547,552(App.Div. 1987)(“[D]ismissal ismandatedwhere

thefactualallegationsarepalpablyinsufficientto supportaclaim uponwhich relief

canbegranted.”).

Here, Judge Espinales-Maloney’sOrder dismissing Plaintiffs Second

AmendedComplaintshouldbe affirmed in accordancewith Rule 4:6-2(e)and/or

Rule 4:6-2(f) sincePlaintiff failed to set forth azyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie caseof disability

discrimination/failureto accommodateon this its third iterationof its Complaint,

andbecausePlaintiff failed/refusedto join otherindividualsastowhomPlaintiff (1)

sought individual LAD remediesand/or (2) assertedactual or potential adverse

interestsagainst. As such, the Trial Court appropriatelyfound that the Second

AmendedComplaintfailed to articulatea legal basisentitlingPlaintiff to relief and

it wasappropriatelydismissed.
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LEGAL ARGUMENT

POINT I

THE TRIAL COURT’S ORDER DISMISSING THE SECOND
AMENDED COMPLAINT SHOULD BE AFFIRMED AND
PLAINTIFF’S APPEAL DENIED BECAUSE THE WITHOUT
PREJUDICE ORDER APPEALED FROM IS NOT A FINAL
ORDER UNDER RULE 2:2-3(a)(l)zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Plaintiff appealsfrom theTrial Court’sSeptember13,2023Orderdismissing

Plaintiffs SecondAmendedComplaintwithout prejudice. (Pal). Moreover,the

Court’saccompanyingMemorandumof Decisionplainly statedthatthe“Amended

Complaint is dismissedwithout prejudice as to let Plaintiff proceedwith this

litigation in a proper manner,” not that Plaintiff was foreclosedby the Court’s

September13 OrderandDecision. (Pa3).

PursuanttoRule2:2-3(a)(l),anappealmaybetakento theAppellateDivision

asof right “from final judgmentsof the SuperiorCourt trial divisions.” It is well

establishedthatanorderdismissinga pleadingwithout prejudicegenerallyis not a

final ordersubjectto appellatereviewasof right undertheRule. SeeKwiatkowski

v. Gruber, 390 N.J. Super.235, 236-237 (App. Div. 2007); Woodward-Clyde

Consultantsv. ChemicalandPollutionSciences,105N.J.464,472(1987);Malhame

v. Boroughof Demarest,174N.J.Super.28,30-31(App.Div. 1980).

Here, sincetheTrial Court’sdismissalof Plaintiff s Complaintwaswithout

prejudice and the Court identified errors in Plaintiffs pleading and failure to

advance/pleadazyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie case, the Trial Court’s Order is not “final” and
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appealableasof right. As aresult,Plaintiffsappealshouldbesummarilydismissed

on thisbasisalone.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

POINT II

THE TRIAL COURT’S ORDER DISMISSING COUNTS I-IH

OF PLAINTIFF’S SECOND AMENDED COMPLAINT

SHOULD BE AFFIRMED SINCE THE COURT CORRECTLY

FOUND THAT PLAINTIFF FAILED TO STATE A CLAIM OF

DISABILITY DISCRIMINATION/FAILURE TO

ACCOMMODATE DISABILITY

In Counts1-3 of theSecondAmendedComplaint,Plaintiff allegedfailure to

accommodatea purporteddisability in violation of the LAD (Counts II and III

simplyrelateto claimeddamagesfor aLAD violation). As discussedbelow,Counts

1-3 of theSecondAmendedComplaintwerespeciousand/orhypotheticalaspled

and otherwisefailed to statea claim for failure to accommodatedisability.2 In

addition,asto theonly memberreferencedwith any level of specificity (albeitstill

inadequate),theTrial Courtdid nothavejurisdictionoveranydiscriminationclaims

as pertained to him since he elected to pursue his claims before the Equal

Employment Opportunity Commissionand the New JerseyDivision on Civil

2 PlaintiffsLAD claimswerespecious,to saytheleast. To theextent,throughits
Complaint,Plaintiff was really seekingto challengeprior municipal action in the
form of a promotion,it wasrequiredto bring anactionin lieu of prerogativewrits
pursuantto Rule 4:69 within 45 days of suchaction. The failure to do so also
warranteddismissalof Plaintiff sSecondAmendedComplaint.
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Rights,a fact thatPlaintiff waswell awareof andwasobtuseaboutin theR. 4:5-1

Certificationto theSecondAmendedComplaint.(Pa61-62).

As an initial matter,wenotedthatbecausenot germaneto theCity’s motion

and arguments,the City avoided lengthy argumentin its submissionsregarding

Plaintiffsfalseclaimsof establishedCity “policy,” thattheCity hadallegedlystated

it will neveraccommodateany employeeever,andother irrational hyperbolethat

only further lead to thequestioningof Plaintiff s credibility in this matter. As we

also noted, such silence or omission should not, of course,be construedas

agreement. Indeed, Plaintiff never even included the referencedSick Leave

Policy/GeneralOrder 19-16 in its submissions,since samebelies many of its

“factual” claimsin thisaction.

A plaintiff allegingfailure to accommodateundertheLAD must“first present

the prima facie elements required in any LAD disability discrimination

claim.” Victor v. State,401 N.J. Super.596, 614 (App. Div. 2008), aff d as

modified,203 N.J.383 (2010);Tynanv. Vicinage13 of SuperiorCourt,351N.J.

Super385, 400 (2002). In a LAD disability discriminationcase,a plaintiff must

establish:(1) hewasamemberof aprotectedclass(i.e.,disabledwithin themeaning

of theLAD); (2) hewasqualified to performtheessentialfunctionsof the job; (3)

hewasterminatedor otherwisesufferedanadverseemploymentactionbecauseof

his disability; and (4) that the employer thereaftersought similarly qualifiedzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

18

AMENDEDFILED, Clerk of the Appellate Division, January 25, 2024, A-000448-23, AMENDED



individualsfor that job. SeeVictor v. State,203N.J.383,409 (2010);Victor, 401

N.J.Super,at614-615(citing, Jonesv. Sch.Dist.,198F.3d403,411(3dCir.1999));

Clowes v. Terminix Int’l, Inc., 109 N.J. 575, 597 (1988).3 Once a plaintiff

successfullydemonstratesazyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie case,theburdenof productionshiftsto the

defendant.Id. However,the“mereassertionof discriminationunsupportedby any

facts is not sufficient to shift the burdento theemployer[.]” Reilly v. Prudential

PropertyandCas.Ins.Co.,653F. Supp.725,730(D.N.J.1987).

In addition to proving suchprima facie elements,a plaintiff must further

supportthesecondelementthattheemployeecouldperformtheessentialfunctions

of employmentwith reasonableaccommodation.”Victor, 401 N.J. Super,at 614-zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

615. Specifically,“the employeemust show the employer was informed of the

disability, the employee requested accommodation, the employer made no good

faith effort to assist, and the accommodation could have been reasonably

achieved.” Id. at614-615(emphasisadded). Indeed,theemployer’sobligationto

reasonablyaccommodate“is only triggeredwhentheemployeris madeawareof the

handicapandtheemployeerequestsanaccommodation.”Grubbv. Garbutt,2010

WL 3516847,*4 (App. Div. 2010) (citing Tynan, 351 N.J. Super,at 400-401)

(UNPUB DEC. attachedto the RSC Cert, as Exh. B). While theremay be no

3 Elementthreewasrecentlyclarified by theNew JerseySupremeCourt in Richter
v. Oakland Bd. of Educ., 246 N.J. 507, 531-532 (2021)(tangible adverse
employmentactionneednot bedemonstrated).
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particular form required, the employeemust “make clear that...assistance[is

desired]for hisor herdisability.” Id. Wherenorequestis madeand/ortheemployer

is unawareof theneedfor accommodation,a failure to accommodateclaim cannot

besustained.See,e.g.Victor, 203N.J.423-525(affirmingAppellateDivisionruling

that the plaintiff failed to establishzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie casefor failure to accommodate

where plaintiff could not demonstratehe soughta reasonableaccommodation);

Grubb, 2010 WL 3516847,*4-6 (the requestmust be “sufficiently clear that it

conveys to the employer the employee’s request that an accommodationbe

attemptedto addresstheemployee’sdisability”).

As concernsany requestfor reasonableaccommodationof a qualifying

disability,it is axiomaticthatanemployee’sability toperformthejobandreasonable

accommodationare conceptsthatzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA“must be assessed on an individual basis.”

N.J.A.C.13:13-2.5(a)(emphasisadded).Further,NJLAD regulationstatesthat“the

determinationof whetheranemployerhasfailedtomakereasonableaccommodation

will be made on a case-by-case basis.” N.J.A.C.13:13-2.5(b)(emphasisadded).See

alsoBarbozav. GreaterMediaNewspapers,2008WL 2875317(D.N.J.2008)(also

notingtheabsenceof “bright-line rules” in thisarea).

Here,in supportof its failure to accommodateclaim,Plaintiff merelyalleged

thattherehavebeen,or speculatedthat theremay be in the future, instanceswhere

theCity hador mayhavefailedtoaccommodateunidentifiedPlaintiff memberswhozyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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were on leave. In this regard,Plaintiff repeatedlyreferred to affected union

members(plural). Yet, nowherein theAmendedComplaintdid Plaintiff setforth

anyof thefollowing:

• theindividualsallegedlydeniedreasonableaccommodation

• thecondition(s)of anysuchindividual asaqualifyingdisability under

theLAD

• the work-relatedlimitations of any such individual due to any such
conditionsufferedfrom andthedurationanddatesof same

• that any suchindividual was in needof any accommodationto allow
him to performtheessentialfunctionsof his job

• thatanysuchindividual requesteda reasonableaccommodation,when
andfrom whom

• identification of any specific form of accommodationthat any such
individual was in need of and any effective alternative forms of
accommodation

• thattheCity deniedtherequestmadeby anysuchindividual,when,by
whomandthereasonsgiven.

Plaintiff minimally had to set forth azyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie caseas to any members

advancedhereinandwho allegedlysuffereddiscriminationin this regardsince,as

set forth above,“the determinationof whetheran employerhasfailed to make

reasonableaccommodationwill bemadeonacase-by-casebasis.” If suchinstances

did exist, Plaintiffs SecondAmendedComplaint, like its predecessor,failed to

satisfythemostbasicof noticepleadingrequirementsanddeprivedtheCity of the
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ability to effectively respondanddefendagainstsuchallegations.SeeR. 4:5-2 (“a

pleadingwhichsetsforth aclaim for relief...shallcontainastatementof thefactson

which the claim is based,showingthat thepleaderis entitledto relief’); Hoffman,

405 N.J. Super,at 112; Rieder,221 N.J. Super,at 552; Spence-Parker,656 F.

Supp.2dat 505; Scheidtv. DRSTech.,Inc., 424N.J.Super.188, 193 (App. Div.

2012). For example,how could the City know if it had a statuteof limitations

defense,sinceno persons,datesor eventswere identified? How could the City

assessandarguethattheunidentifiedpersonsallegedlysubjectedto discrimination

did not suffer from a qualifying disability? Or that they failed to seek an

accommodation?In fact,theComplaintwasdevoidof anyspecificallegationwhich,

if true,would havedemonstratedthatany IAFF memberfell into a protectedclass

undertheLAD.

Plaintiff againpointsto its referenceto “R.M.” in its Complaintto attemptto

demonstratesatisfactionof azyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie case.To beclear,theCity’s positionwas

and is that severalof the elementsoutlined above are absentfrom the Second

AmendedComplaintasconcerns“R.M.” aswell. Thatnotwithstanding,astheTrial

Courtcorrectlyconstrued,“R.M.” is of nomomentandanydiscriminationclaim by

or relatingto him wasoutsideof theCourt’sjurisdiction. Indeed,anyspeciousLAD

claim advancedasconcerns“R.M.” hadto bedismissedfor a furtherreason.In this

regard, R.M.’s election of the New JerseyDivision on Civil Rights (DCR)zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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administrativeremedydeprivedtheCourtof jurisdictionasconcernedaLAD claim

asrelatedto him (andsuchfactsandargumentswerepreviouslyadvancedduring

thefirst motionto dismissproceedings).4

TheLAD prohibitsemploymentdiscriminationon thebasisof race,national

origin, ancestry,age,sex, sexualorientation,marital status,disability and other

protectedcharacteristics.N.J.S.A.§10:5-12. In seekingredressfor suchunlawful

employmentpractices,an aggrievedparty may file a verified complaintwith the

DCR or file suit in New JerseySuperiorCourt. N.J.S.A.§10:5-13;Garfinkel v.

Morristown Obstetrics& GynecologyAssociates,P.A., 168 N.J. 124, 130-131

(2001)(“The choiceof forum establishedby theLAD is an integral featureof the

statute.”).TheLAD requiresthatapartyelectbetweenanactionin theLawDivision

of theSuperiorCourtandtheDCR administrativeproceeding.N.J.S.A.§10:5-27;

Garfinkel, 168 N.J. at 130-131. If a plaintiff electsthe latter, he is barredfrom

bringing a judicial action basedon the sameallegedmisconductwhile the DCR

investigationis ongoingandaftertheDCRhasrenderedits determination.N.J.S.A.

4 The City raisedbeforethe Trial Court, what reasonis there for somePlaintiff
memberto beidentifiedby initials only? WhatwasPlaintiff trying to conceal?This,
combinedwith R.M.’s DCR filing and Plaintiffs obtuseR. 4:5-1 Certification,
raisedthespecterthatR.M. neverconsentedto this actionor to be“represented”in
thismanner,whereinPlaintiff advancedclaims,andsoughtdamages,purportedlyto
vindicateR.M.’s individual rights.This alsoraisedthequestion:Wereanyof these
purportednumerousunidentifiedmembersawareof, andapprovedof, thislitigation?
Wasthatwhy thisnowthird iterationof Complaintcontinuedto beentirelyspecious
andvoid of detail?
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§10:5-27(providing that “the procedurehereinprovidedshall,while pending,be

exclusive;andthefinal determinationthereinshallexcludeanyotheraction,civil or

criminal,basedonthesamegrievanceof theindividualconcerned.”);Lonav. Lewis,

318 N.J. Super.449, 457 (App. Div. 1999) (“a plaintiff who hasunsuccessfully

pursueda LAD claim in theDivision on Civil Rightsmay not thereafterrelitigate

theclaim in theLaw Division.”).

In this case,on April 1, 2023,City Fire CaptainRichardMulligan (“R.M.”)

dual-filedacomplaint/chargewith theDCRandEEOC. (Pal27).Assuch,Mulligan

wasbarredfrom bringingor maintaininga judicial actionbasedon thesamealleged

misconductwhile a DCR matter is ongoing. N.J.S.A.§10:5-27. It goeswithout

sayingthatPlaintiff IAFF couldnotadvanceor maintaina claim in SuperiorCourt

on his behalf (andwhich soughtindividualizedcompensatorydamagesunderthe

LAD) thatcouldnot bebroughtor maintainedby Mulligan himself. This factmay

bewhy Plaintiff soughtto mask“R.M.’s” identity herein. At base,theCity posited

why wouldPlaintiff advance“R.M.” againin its SecondAmendedComplaintwhen

it knew “R.M.” hadelectedfor the DCR/EEOC? At that point, to do so, wasa

knowing disregardof New Jerseylaw. As such,the SecondAmendedComplaint

wasimproperanda furtherwasteof theTrial Court’stime.

As summarizedabove, the Trial Court concludedthat Plaintiff had not

sufficientlypled theelementsof disabilitydiscriminationundertheNJLAD. In that
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regard,the Court notedthat Plaintiff madeonly “vagueassertions”that unnamed

firefightersreferencedin theSecondAmendedComplaint“consistingof thosenow

and in the future” “havea disability becausethey havetakensick or injury leave.”

In sodoing,theCourthighlightedthatnodisability for anypurportedmemberswas

identified anywherein the Complaint,just generalizedclaimsof sick daystaken.

(Pa3-4).

TheCourtalsocorrectlyrejecteda basisof Plaintiff sclaims/Complaintthat

any individualwhotakesasickdayis considereddisabledwithin themeaningof the

NJLAD. (Pa4).Indeed,Plaintiffs counselagainassertedduringoral argumentin

thismatterthatanyonewhocallsout andutilizesasick day/leave“is disabled.”See

9/8/23Transcriptof Motion, T13-22. On appeal,Plaintiff doublesdown on this

incorrectstatementof law andcitesseveralcases,noneof whichsupportPlaintiffs

assertionthat it adequatelypleadedits LAD claims. Rather,thosecasesinvolved

identified individuals with identified disabilities advancing claims of

discrimination/failure to accommodate based on the particular

instances/circumstancespresented.See,e.g„ Bolesv. Wal-Mart Store,Inc., 2014

WL 1266216 (D.N.J. Mar. 26, 2014) (UNPUB DEC.) (disability

discrimination/failureto accommodateaction brought by former employeewho

developedlargeanddangerousulcerationon leg thatrequiredextendedabsenceand

was terminatedsomesix months later when soughtto return to work)(Pizzov.
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LindewoldBd.ofEduc.,2015WL 1471943(D.N.J.Mar.31,2015)(UNPUBDEC.)

(FMLA andLAD action broughtby former employeewho sufferedfrom bipolar

disorder, requestedand took FMLA leave and extensionsto same, and was

terminatedbasedon employer’sunderstandingthat shewould be out indefinitely;

the court noted there was no disputethat the plaintiff was disableddue to her

diagnosisor thatshewasterminateddueto herabsenceasof agivendate).At most,

thesecasesstandfor the propositionthat a temporaryleaveof absencecan be a

reasonableaccommodationwhen requestedby a disabledemployeeand basedon

the factsandcircumstancesof the particularcase.That principle doesnothing to

“save” Plaintiffsspeciousclaims.

The Court concludedthat Plaintiff had failed to adequatelyplead/identify

eventhemostbasicofzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie elementsof aNJLAD claim,i.e.,thatanymember

alludedto in theSecondAmendedComplaintfell within aprotectedclass.(Pa4). In

thatregard,andfurtherhighlightingPlaintiffsownconfusionduringtheunderlying

motion practice,Plaintiffs counseldefendedthe SecondAmendedComplaintby

assertingthat he did not haveto prove(or seeminglyspecificallyallege)that any

individual hasadisability. (T13-14). In sodoing,Plaintiff completelyconfusedits

own claims,theprima facie elementsof its assertedclaims,andthe “perceivedas”

conceptunder the LAD. In this case,Plaintiffs Complaintallegedunspecified

individualsweredisabledandweresubjecttodiscrimination/failuretoaccommodate
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based on same. To defend its failure and inability to set forth the

who/what/when/howof any such instanceby claiming suchfailures are excused

becausesuch unidentified persons/instances“could have been” perceived as

disabledonly highlightsthedeficienciesin Plaintiffspleading.First,thatargument

is contraryto PlaintiffsownComplaint. In addition,evenif therewerea legitimate

claim thataPlaintiff membersufferedadverseemploymentactiondueto perceived

disability status,Plaintiffs Complaintstill fails to setforth whowassoperceived?

When? How? Whatadverseactionwasexperienced?Etc.

TheTrial Court furthercorrectlyconcludedthatPlaintiff failed to adequately

plead otherzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie elements of a disability discrimination/failure to

accommodatecasewith respectto the unidentifiedmembersalludedto, e.g., that

they were qualified to perform the essentialfunctionsof the job, that they were

terminatedor otherwisesufferedan adverseemploymentactiondue to disability,

etc.(Pa4).5 JudgeEspinales-Maloneyfurther and in sumconcludedthat “Plaintiff

hasfailed to establisha prima facie caseof failure to accommodatea disability

becausePlaintiff hasnot establishedtheelementsof such.”Id.

Plaintiff failedto setforth aprima facie caseasto anyone,let alonenumerous

“affectedUnionmembers”aswasalleged.TheTrial Courtthuscorrectlyfoundthat

5 Again, it .is the “qualified” elementcited by the Trial Court (element2) that a
plaintiff mustfurthersupportin a failure to accommodatecasewith the additional
detailsoutlinedabove.Victor, 401N.J.Super,at614-615.
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CountsI-III of Plaintiff s SecondAmendedComplaintfailed to statea claim upon

which relief could be grantedand the Trial Court’s order of dismissalshouldbe

affirmed.

POINT III

THE TRIAL COURT APPROPRIATELY DISMISSED

COUNT IV OF PLAINTIFF’S SECOND AMENDED

COMPLAINT SINCE THE COURT CORRECTLY FOUND

THAT PLAINTIFF FAILED TO STATE A CLAIM OF

DISABILITY DISCRIMINATION/FAILURE TO

ACCOMMODATE DISABILITY

As detailedin theCounterstatementof Factsabove,Count IV of Plaintiffs

SecondAmendedComplaintagainclaimedthattheCity hadfailed to accommodate

thedisabilitiesof unidentifiedemployeesthroughtheapplicationof GeneralOrder

19-16.6 (Pa55-58at 139-142, 149). As in CountI, Plaintiff purportedto advance

a claim for,failure to accommodatedisability, but failed to identify any particular

allegedmember;thequalifyingdisability involved;their limitationsandtheseverity

anddurationof same;thenatureof therequestfor accommodationmade,whenand

towhom;thatsuchrequestwasdenied,by whom,whenandthedetailsof same;etc.

While Plaintiff usedthe terms“prima facie” caseof disability discriminationin its

6 Note that, on February10, 2023, Plaintiff filed with the Public Employment
Relations Commission (PERC) for arbitration of the same matter as
envisioned/pleadedin Count IV of theAmendedComplaint. In its Requestfor a
Panelof Arbitrators,Plaintiff identified its grievanceto bearbitratedas“discipline
without justcause/useof sick leaveclassactiongrievance.”
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Complaint,Plaintiff againfailed to setforth azyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie caseasconcernsanyone

individual/member,letaloneasto numerousaffectedmembers.Accordingly,Count

IV of Plaintiffs SecondAmendedComplaint likewise failed to statea claim for

disability/discrimination/failureto accommodatedisability undertheLAD andwas

appropriatelysubjectto dismissalfor thesamereasonsasCounts1-3. SeeR. 4:5-2;

Hoffman,405N.J.Super,at112;Rieder,221N.J.Super,at552;Spence-Parker,656

F. Supp.2dat 505; Scheldt,424 N.J. Super,at 193 (mereconclusoryallegations

insufficient). Indeed,this is whattheTrial Court appropriatelyfound and thereis

no basisto disturb that decision. (Pa3-4). TheTrial Court’s September13, 2023

Ordershouldthusbeaffirmed.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

POINT IV

PLAINTIFF’S ARGUMENTS THAT THE TRIAL COURT
MISCONSTRUED ITS CLAIMS ARE FALSE BUT EVEN IF
ITS DIRECT EVIDENCE ARGUMENTS ARE CONSIDERED
THEY STILL DO NOT SUPPORT PLAINTIFF’S CLAIM OF
ADEQUACY OF THE COMPLAINT

Plaintiff argues the Trial Court misconstruedits claims as failure to

accommodateclaimsandthattheCourtreliedona“soleparagraph”of its Complaint

to doso.(Pbl2-13).Not so. PlaintiffsownComplaintmakesplainthatit advanced

this caseasone for failure to accommodateunspecifieddisabilitiesof unspecified

individualsin unspecifiedinstances.(SeePa8-Pa62at ^17, 19, 24, 25-30,70—75,

86-93,95-111,134, 141,149,etc.). Plaintiff evengenerallypleadsthesameprimazyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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faciezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAelementscited by the City and relied uponby theTrial Court (just as to no

identified person/instance/disability/request/denial/etc.),and thenstatesthat “[t]he

Union has met the prima facie elementsrequired in any [NJLAD] disability

discriminationclaim.” (Pa36-39at^90-106).In “summingup,” Plaintiff allegesthat

“the City hasviolated the New JerseyLaw Against Discriminationby failing to

providea reasonableaccommodationto theaffectedAssociationmembers,”andby

“failing] to engagein therequiredinteractiveprocesstherebyfailing to extendand

providea reasonableaccommodationto theaffectedAssociationmembers”(Pa40-

41 at ^109-110). Plaintiff furtherpositsthat it bringsthis matterto “compel[ ] the

City to promoteor otherwiseaccommodatetheaffectedUnionmembers.”(Pa41 at

^111). As is plain, Plaintiff indeed framed this case as one for failure to

accommodatedisability.

Plaintiff otherwisearguesthat its claim regardinga purported“promotional

policy” wasa direct evidencecaseand,assuch,the McDonnell-Douglasburden¬

shifting frameworkwasnot applicableandit waserror for theTrial Courtto apply

same.(Pbl3-14,22).Again,Plaintiffsargumentandconveniently“shifting” claims

is defeatedby its ownComplaint,assummarizedabove.Plaintiff pleadedthesame

prima facie elements/standardscitedby theCity andrelieduponby theTrial Court

andthenallegedthat“[t]he Unionhasmettheprima facie elementsrequired.” That
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notwithstanding,Plaintiffs“direct evidence”argumentsareimmaterialandpresent

no basisto disturbtheTrial Court’sruling in anyevent.

Plaintiff cites severalmixed motives cases,seeminglyarguing that such

construct(whereapplicable)eliminatestheneedto identify/pleada partyallegedly

discriminatedagainst,that they hada qualifying disability, thata party in interest

requestedandwasdeniedanaccommodation,etc. (Pbl4-16). Not so- andthat is

not whatthecourtsfoundor recognizedin Smith,Delanoyor ADP.

First, contrary to Plaintiffs arguments,it has not demonstrateddirect

evidenceof discriminationby theCity (althoughwe recognizethatsuchissueis not

onefor motionto dismissperse). In addition,thepresentcaseisprincipallyonefor

alleged failure to a accommodatedisability under the LAD, which has its own

particularizedproofstructureassetforth in PointII above.Nevertheless,evenif the

standardscited by Plaintiff applied,the plaintiff would still have to advanceand

demonstrate“that the employer placed substantial reliance on a proscribed

discriminatoryfactorin makingitsdecisionto taketheadverseemploymentaction.”

Smith v. Millville RescueSquad,225 N.J. 373, 394 (2016). The evidencemust

demonstratea “direct causalconnectionbetweenthat hostility and the challenged

employmentdecision.” Id. Once a plaintiff demonstratesdirect evidenceof

discriminatoryanimus,“theemployermustthenproduceevidencesufficienttoshow
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that it would havemadethesamedecisionif illegal biashadplayedno role in the

employmentdecision.” Id. at395.

Here,Plaintiff IAFF doesnot identify theperson(s)allegedlysubjectedto a

discriminatoryfactor,whatthe“decision” wasthatwasmadeasto themandwhen,

whatadverseactionwastakenagainstthatpersonandwhen,etc. Noneof thecases

cited by Plaintiff excusesuch omissionsand indicate that sameis a properand

adequatepleading.7 For example,in Smith v. Millville RescueSquad,employee

RobertSmithbroughtanactionclaiminghewasterminateddueto hismaritalstatus

in violation of theLAD. Therewasnomysteryperson,conduct,or allegedadverse

actionwithheldfrom thecomplaintandwhichacourtfoundadequateon challenge.

In Delanoy v. Twp. of Ocean,245 N.J. 384 (2021), the plaintiff-police officer

broughta claim for discriminationin violation of the PregnantWorkersFairness

Act, claimingspecificconductasappliedtoherconstitutedafailureto accommodate

pregnancyunderthat law. Again, therewasnomysteryperson,conduct,or alleged

adverseactionwithheld from the complaintandwhich a court found adequateon

challenge.Thesameholdstruein A.D.P.v. ExxonMobil Research,428N.J.Super.

518 (App Div. 2012),which involved an action by a specificemployeewho was

7 In this regard,notetheabsurdityof Plaintiff s argumentssuchasthat theburden
shifted to Defendantto prove “the adverseemploymentaction would still have
occurred.”(Pbl7). Whatadverseemploymentaction? Plaintiff failed andrefused
to identify any. How couldweaddresswhatPlaintiff is entirelyunableor unwilling
to plead?zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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terminatedfollowing alcoholtestingandwheretheevidencewasthatshewasonly

subjectedto randomtestingbecauseshehadvoluntarily disclosedthat shewasan

alcoholic. Thecasescitedsimply do not supportPlaintiffsclaim of “adequacy”of

theSecondAmendedComplaint,nor do theypresentanybasisto disturbtheTrial

Court’sdecision.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

POINT V

TO THE EXTENT PLAINTIFF NOW ATTEMPTS TO CLAIM IT
ASSERTS NON-LAD CLAIMS, SUCH CLAIMS WOULD BE
SUBJECT TO DISMISSAL IN ANY EVENT FOR FAILURE TO
EXHAUST ADMINISTRATIVE REMEDIES AND/OR
NONCOMPLIANCE WITH THE TORT CLAIMS ACT

As with other submissionsin this caseto date,Plaintiffs presentationon

appealis confusing. Thereis at leastthesuggestionthat therearenon-LAD claims

in this case.During the first motion to dismissproceedings,it wasqueriedwhat

Count IV was/wasfor and,given the vagariesof same,variousargumentswere

presentedby theCity. In response,Plaintiff insistedin briefsandat oral argument

thatCount IV wasnothingotherthananotherLAD count.Therewasno contrary

positiontakenbyPlaintiff in connectionwith theunderlyingmotionto dismiss.(See

T1-T22). In fact, Plaintiffs brief in oppositionto theCity’s motion to dismiss

PlaintiffsSecondAmendedComplaintrepeatedmuchof Plaintiff s “clarification”

in this regard,i.e., thatPlaintiffsclaimswereLAD claims. (See,e.g.,Pal73-174,

191,195-196,200).Accordingly,theCity did notadvanceotherargumentsasto thezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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speciousallegationssetforth in Count IV, nor did theTrial Courtneedto address

anysuchotheramorphousallusionsto claims(if any).

Of course,to theextentCountIV did purportto besomeclaim otherthana

speciousLAD failure to accommodateclaim, Count IV would be subject to

dismissalsincePlaintiff failed to pleadthat it exhaustedits administrativeremedies

undertheparties’collectivenegotiationsagreement.N.J.S.A.34:13A-5.3;Saginario

v. AttorneyGeneral,87N.J.480,491(1981);RedBankBd.of Educ.V, Warrington,

138N.J.Super.564,572(App.Div. 1976);Thompsonv. JosephCory Warehouses,

Inc., 215N.J.Super.217,220-21(App.Div. 1987).

To the extentPlaintiffs Brief alludessomenon-LAD, non-contractclaim

through its generalitiesdevoid of any detail/instance,such“other” claim would

soundin tort. Plaintiff fails to pleadcompliancewith theNew JerseyTort Claims

Act and,therefore,anyallegedtort claim(s)alsocouldnothavebeensustainedand

wouldhavebeensubjectto summarydismissal.SeeN.J.S.A.59:8-3,N.J.S.A.59:8-

8; Dep’t of Transp.v. PSCRes.,Inc., 159 N.J.Super.154,158 (Law Div. 1978);

Lassoffv. NewJersey,414F. Supp.2d 483,489-490(D.N.J.2006).
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POINT VI

THE TRIAL COURT APPROPRIATELY DISMISSED
PLAINTIFF’S SECOND AMENDED COMPLAINT
GIVEN PLAINTIFF’S FAILURE AND REFUSAL TO
JOIN PARTIES WITHOUT WHOM THIS ACTION
COULD NOT PROCEEDzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In termsof relief sought,PlaintiffsSecondAmendedComplaintagainsought

to compel the retroactivepromotions of unidentified alleged “affected Union

members”tosomeunidentifiedhigherposition/rankandwith “full senioritybenefits

andotheremolumentsof theposition.” (Pa40-41at 109,111). Plaintiff repeatedly

allegedthat multiple allegedviolations had occurredand unidentified members

affected,albeit without any detailsor identified individuals for any suchinstance.

(Pa38-40at^100,101,104,105,107,108,109). TheCity alsoraisedthatPlaintiff

soughtequitableandcompensatorydamagesfor unnamedindividualswho werenot

named/joinedin the case.(Pa41-43). Defendantthus questioned,who would or

could suchrelief be awardedto given the postureof the case? Certainly not the

PlaintifPUnion.

Rule4:6-2(f)permitsadefendantto moveto dismissacomplaintif aplaintiff

fails to join an indispensableparty. Rule 4:28-1governsjoinder of indispensable

parties.TheRulerequiresapersonto bejoinedasapartyto anaction:

if (1) in theperson’sabsencecompleterelief cannotbeaccordedamong
thosealreadypartiesor (2) thepersonclaimsan interestin thesubject
of theactionandis sosituatedthat thedispositionof theaction in the
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person'sabsencemayeither(i) asa practicalmatterimpair or impede
the person’sability to protect that interestor (ii) leave any of the
personsalreadypartiessubjectto asubstantialrisk of incurringdouble,
multiple, or other inconsistentobligationsby reasonof the claimed
interest.

UnderthisRule,aparty is indispensibleif “he hasan interestinevitably involved in

thesubjectmatterbeforethecourt anda judgmentcannotjustly be madebetween

the litigants without either adjudging or necessarilyaffecting the absentee’s

interest.” Allen B. DuMont Labs.,Inc, v. MarcalusMfg. Co., 30 N.J. 290, 298

(1959). SeealsoEllisonv, Schenck,Price,Smith& King, 280N.J.Super.169,176-

78 (App. Div. 1995)(defendantshouldhavebeenjoined in previouslawsuit asan

indispensablepartywheredispositionin prior actioncouldhaveimpairedits ability

to protectitself from damagesandvictory by plaintiffs in theprior actioncouldhave

subjectedanotherparty to asubstantialrisk of incurring inconsistentobligations).

“Whether a party is indispensabledependsupon the circumstancesof the

particular case.” Allen B. DuMont Labs., 30 N.J. at 298. Courts evaluate

indispensability“from thepoint of view of theabsentpartyandin considerationof

whetheror not his rights and interestswill be adverselyaffected.” Presslerand

Vemiero,CurrentN.J. Court Rules,comment3.1 on R. 4:28-1 (2015) (citing La

Mar-Gate, Inc, v. Spitz, 252 N.J. Super.303 (App. Div. 1991)). “‘Whenever

feasible,thepersonsmateriallyinterestedin thesubjectmatterof anaction. . . should

be joined aspartiesso that they may beheardanda completedispositionmade.’”zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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Id. at cmt. 1 (quotingAdvisory Committee’sNote to 1966amendmentof Fed.R.

Civ. P.19). Failureto join an indispensablepartycansubjectaplaintiffs complaint

to dismissal.Rule4:6-2(f).

In this case,Plaintiff allegedthat unidentifiedaffectedmembershad been

deniedpromotionsand/orappropriaterank/placein termsof “seniority benefitsand

otheremolumentsof the[ir] positions.” For this purpose,it is of no momentthat

Plaintiffs SecondAmendedComplaintfailed to identify the individualsallegedly

adverselyaffectedby a LAD violation, nor thosewhom Plaintiffs action might

adverselyimpact if Plaintiff were to be successful.The relief Plaintiff requested

establishedthat thoseother individuals who could be so adverselyimpactedby

Plaintiffs action are indispensableparties, since Plaintiff seeks, directly or

indirectly, to affect such other person’spromotionsand/or standing/placewith

respectto senioritybenefitsand“other emoluments”of their positions. Thesame

holds true for thosewho Plaintiffs actionsoughtto benefit,sincethe Complaint

soughtLAD compensatoryandequitablerelief for suchunidentifiedpersons.(Pa41-

43). Specifically,underRule 4:28-l(a)(2),eachsuchpersonhasan interestin the

subjectof thisactionin theform of theirpositions/promotions,payandbenefits.In

addition,underR. 4:28-1(a)(1),givenPlaintiffsargumentsandthe relief sought,if

Plaintiff were successfulit is difficult to envisionhow completerelief could be
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accordedabsentsuch partiesagainstwhom Plaintiff advancesapparentadverse

interests.

Theallegationsin PlaintiffsSecondAmendedComplaintfurtherestablished

thatsubsections(i) and(ii) of Rule4:28-1(a)(2)weresatisfied. UnderRule4:28-

l(a)(2)(i), dispositionof this action in the absenceof suchpersonswould impair

and/or impede their respective abilities to protect their interests in their

positions/promotionsand compensation/benefits.Without being parties to this

matter,suchindividualswouldhavenoopportunityto protectsuchinterests.Indeed,

basedon the allegationsof the SecondAmendedComplaint,and if Plaintiff was

successfulin obtaining the requestedrelief, therewere individuals who could be

demotedand/orreducedin termsof seniorityor otherbenefitswithout everhaving

thechanceto representthemselvesin this matter. Thosepersonswould havebeen

unableto protecttheir interestssincePlaintiff did not join themin thismatter. Such

a scenariorequiredthosefirefighters(who mustbeknown to Plaintiff) to be joined

asdefendantsunderRule4:28-1(a)(2)(i). However,Plaintiff repeatedlyfailed to do

so and improperly assertedin its R. 4:5-1 certification that Plaintiff has no

knowledgeof otherpartiesthatneedbejoined in thismatter.(Pa61-62).Indeed,this

issuehad beenpreviously raisedwith Plaintiff during the first motion to dismiss

proceedings.Accordingly,Plaintiffs SecondAmendedComplaintwassubjectto

dismissalon this basisaswell. Rule4:6-2(f).zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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Joinder was also required under Rule 4:28-l(a)(2)(ii). If Plaintiff were

successfulin this actionandobtainedanorderfrom theCourt requiringtheCity to

demoteotherindividualsand/orreducethem in termsof seniorityor otherbenefits,

the City would have been subject to substantialrisk of incurring inconsistent

obligations.On theonehand,theCity wouldhaveobligationsto thepersonsalluded

to by Plaintiff in thisaction(if everspecified)shouldPlaintiff havebeensuccessful.

On the otherhand,the City promotedindividuals in duecourseand they acquired

seniority and other benefits accordingly and, if such promotions and/or

rank/timing/placewereundone,theCity mayhavebeensubjecttoclaimsfrom those

adverselyaffectedindividuals. The City would thushavebeensubjectto obvious

risk of incurring inconsistent obligations absent Plaintiffs joinder of these

individuals. Consistentwith R. 4:28-l(a)(2)(ii), Plaintiff should have therefore

named/joinedasdefendantsthespecificindividualswho couldhavebeenadversely

impactedby Plaintiffs action in terms of promotion and/or seniority or other

benefits.Plaintiff shouldhavealsojoinedthoseindividualswhom its actionsought

to benefit by way of the demandedLAD equitableand compensatorydamages.

Plaintiffs failure to againdo soalsorequiredthedismissalof its SecondAmended

Complaint. R.4:6-2(f).

In short,theCity assertedthatthe individualswhowould/couldbeadversely

impactedby Plaintiffsaction(andwho wereknown to Plaintiff) areindispensablezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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partiesbecausetherelief assoughtby Plaintiff couldnot justly beawardedwithout

necessarilyaffectingtheir respectiveinterests.8Allen B. DuMont Labs.,30 N.J.at

298. Nonetheless,Plaintiff again failed to name/joinsuch personsin its third

iterationof its Complaintand,asa result,Plaintiffs SecondAmendedComplaint

was appropriatelysubjectto dismissal. The Trial Court thusappropriatelyfound

that Plaintiff had failed to join indispensablepartiesthat would be “necessaryto

[any] judgment” in this action.(Pa4). By way of example,the Court noted that

Plaintiff soughtLAD compensatorydamagesfor claimedinstancesof unidentified

membersbeingsubjectedto discrimination;yet, therewasno appropriateparty in

interestin thecaseto whomsuchdamagescouldbeawarded.(Pa4).

Plaintiffs appealagainrelieson Williams v. Boroughof Clayton,442N.J.

Super.583 (App.Div. 2015),in seekingto avoid its responsibilitieswith respectto

indispensableparties.(Pb40-41). TheWilliams casewasnot a LAD caseanddid

addressthe pertinentCourt Rules dealingwith the failure to join indispensable

parties.In addition,in thatcase,noonehadbeenappointed/promotedto theChiefs

position in issuesuch that the plaintiff-officer’s lawsuit might impact or upseta

promotionorseniorityalreadyawarded.Rather,theplaintiff broughttheactionprior

8 In its Opposition to the City’s first motion to dismiss,Plaintiff stateddirect
involvementin all allegedinstancesalludedto in its Complaint;thus,thepotentially
adversely impacted individuals were known and readily available to Plaintiff.
(Pal30-132).
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to eventhestartof thepromotionaltestingprocess.Thus,thecaseis inappositeand

doesnot presentthe sameissuesand concerns(andpotentialdetrimentto absent

parties)asthepresentcase.

Plaintiff alsoagainarguesthat it doesnot seek“to diminish the rights and

interestsof any firefighter.” (Pb39). Well, that’s now how it works andPlaintiff

knowsthat. Plaintiff’s SecondAmendedComplaintagainsoughtfor unidentified

alleged“affectedUnion members”to bepromotedretroactivelyto anunidentified

higherposition.(Pa41-43).By extension,thatwould affectotherfire fighterswho

were previously promotedand presumablyat times when Plaintiff claims the

unidentified fire fighters should have been promoted. The Second Amended

Complaintagainsoughtfor unidentifiedalleged“affectedUnion members”to be

promotedwith “full senioritybenefitsandotheremolumentsof the position.” By

extension,this would have affected other firefighters who may presentlyhave

seniority over the unidentifiedmembersandwould be “jumped” shouldPlaintiff

have been successfulin this action and obtainedequitable and compensatory

damagesfor theunidentifiedPlaintiff members.If evertherewasa casewhere,at

theoutset,it wasclearthatPlaintiff hadfailed to join indispensableparties,thiswas

it. Yet, Plaintiff refusedtime and againto takeappropriatestepsto addressthis

circumstance.As such,theappropriateconsequencerecognizedby theTrial Court
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was dismissal. The Trial Court’s conclusionwas legally correctand should be

affirmed.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

POINT VII

THIS LAD DISABILITY DISCRIMINATION CASE COULD
NOT BE SUSTAINED UNDER THE DECLARATORY
JUDGMENT ACT AND WAS APPROPRIATELY SUBJECT
TO DISMISSAL ON THIS BASIS AS WELL

Plaintiff assertsthatits claimswerefor adeclaratoryjudgmentundertheLAD

andthatthatthis actionwasappropriatelybroughtundertheDeclaratoryJudgment

Act, N.J.S.A. 2A:16-51 (“Act”). (Pb42-44). The Trial Court did not dismiss

Plaintiffs SecondAmendedComplaint on the basis that its claims were not

appropriately framed/brought as a declaratory judgment action. (Pa3-7).

Nevertheless,sincePlaintiff opensthedoorto thisissuefor litigation onappeal,such

claimsasframedare inappropriate,could not be sustainedandwereappropriately

dismissed.

TheNewJerseySupremeCourthasemphasizedthat“eventhebroadestview

of thescopeof theAct suggeststhatdiscretionshouldbeexercisedagainstgranting

declaratoryrelief whereanotherremedywould bemoreeffectiveor appropriate.”

Adamsv. Atlantic City, 26N.J.Mise.259,261-262(1948);seealsoElizabethtown

WaterCo.Consol,v. Bontempo,67N.J.Super.8, 12 (App. Div. 1961)(explaining

that“refusalof declaratoryreliefmayalsobejustifiedwherethereisamoreeffective
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remedy.”);Giua v. Closter,No. 019457-2012,2013 WL 12497892(N.J. Tax Ct.

Nov. 19,2013)(slip op.at*4). As explainedin Giua,

The [New JerseySupreme]Court went on to strongly
cautionagainstallowing a declaratoryjudgmentactionto
supplantadministrativeor otherstatutoryproceduresfor
relief. Id. Thus, “[t]he doctrine that a litigant must first
exhaust his administrative remedies before he seeks
judicial review is widely recognizedand has been the
subjectof extendeddiscussion.”CentralR.R.v. Neeld,26
NJ.172,178(1958).Thesameprinciple is formalizedin
theNew JerseyRulesof Courtat R. 4:69-5,whichstates:
“Except where it is manifestthat the interestof justice
requiresotherwise,actions under R. 4:69 shall not be
maintainableaslongasthereis availablearight of review
before an administrativeagency which has not been
exhausted.”

Giua,No. 019457-2012,2013WL 12497892,(slip op. at *4). Further “It is clear

thatrelief by wayof a declaratoryjudgmentshouldbewithheldwhentherequestis

in effectanattemptto havethecourtadjudicatein advancethevalidity of apossible

defensein someexpectedfuturelawsuit.” Donadiov. Cunningham,58N.J.309,325

(1971).

To theextentPlaintiff advancedthis is adeclaratoryjudgmentactionandnot

a LAD caseperse,theaboveprinciplesdictatedthat theCourtchoosenot to grant

declaratoryrelief in this mattereven if any issuewas properly presented. Any

individual who believed they had been discriminatedagainstas a result of a

purportedpolicy or City actionmaintainedthe right to bring anemploymentaction
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againstthe City. That wasand is a more effectiveand appropriateremedythan

proceedingon some unspecifiedPlaintiff request for declaratoryrelief in the

Complaint. If thiswere/isadeclaratoryjudgmentaction,therecordis devoidof any

information reflecting that the unspecifiedindividuals whoseactual rights were

allegedlyimplicatedin this matter(but who werenot partiesto this litigation) had

exhaustedtheir administrativeremediesregardingthoseissues(including under

GeneralOrder19-16itself,whichPlaintiff repeatedlyreferencesandwhichincludes

process/proceduresnotpleadedin theComplaintasto anymember).

It also must be otherwisehighlighted that Plaintiff soughtremediesin the

SecondAmendedComplaint that are not appropriatefor a declaratoryjudgment

action. In this regard,Plaintiff soughtequitableandmonetaryLAD remediesfor

un-namedand not presentparties(e.g.,promotions,seniority placement/benefits,

compensatorydamagesfor economicloss,consequentialdamages,etc.).(Pa41-43).zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

It goes without saying that there was no plaintiff present in the case as to whom

such remedies could have been awarded. Certainly, they would not and could

not be awarded to Plaintiff-Union. This alonemakesplain that, to the extent

Plaintiff argued/arguesthat its claimsarereally just a declaratoryjudgmentaction,

suchclaimswerenotappropriate,couldnotbesustainedandwouldbeappropriately

subjectto dismissalon thisbasisaswell.
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In addition,thecasescitedby Plaintiff areinappositeanddonotstandfor the

propositionthatadeclaratoryjudgmentactionis theappropriateor permittedvehicle

to addressalleged instancesof individuals having beendiscriminatedagainstin

violation of theLAD. (e.g.,Bell v. Twp. of Stafford,110N.J.384(1988)(action

by a propertyownerchallengingan ordinancethat prohibitedbillboardswithin a

zoningdistrictasunconstitutional);NewJerseyBanker’sAss’nv. VanRiper,1 N.J.

193 (1948) (associationof banks and savings institutions sought decreeas to

constitutionalityof actsdealingwith escheatof unclaimedbankdeposits;thecourt

found they werenot authorizedor legally competentto maintaintheaction);Rego

Indus.,Inc, v. AmericanModel MetalsCorp.,91 N.J.Super.447 (App. Div. 1966)

(dispute betweentwo corporationsover contractsthe plaintiff sought to have

rescinded;court found the casewasbeyondpoint of justiciablecontroversysince

parties had already reachedstage where rights had been allegedly breached);

Williams v. Boroughof Clayton,442N.J.Super.583 (App. Div. 2015)(non-LAD

casebroughtby plaintiff-policeofficer regardingstill vacantChief position).

Accordingly, sinceany Plaintiff claims framed as a declaratoryjudgment

actionshouldbe subjectto dismissalas improperly brought,Plaintiffs argument

thatthis is adeclaratoryjudgmentactionthatexcusesitszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAprima facie casefailuresis

of nomomentandpresentsnobasisto disturbtheTrial Court’sdecision.
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CONCLUSIONzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In light of all theforegoing,DefendantCity of JereyCity respectfullysubmits

that theTrial Court’s Orderwasentirely supportedby the recordandthe law and

shouldbeaffirmed.

apruzzese,McDermott,
MASTRO& MURPHY, PC
Attorneysfor Defendant/Respondent
City of JerseyCity

/s/RyanS.Carey
By:

RyanS.Carey,Esq.

Dated: January22,2024zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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PROCEDURAL HISTORY

Appellant's responses to Respondent's argument track Respondent's Point

headings in their numerical sequence.

STATEMENT OF FACTS

Plaintiff brought this claim as an association on behalf of all its members, each of

whom are affected and impacted by the unlawful policies sought to be addressed. This

impact is ongoing and prejudicial to Local 1066's unit members.

Amendment of the complaint to name individual members is both judicially

improvident and futile.

LEGAL ARGUMENT

POINT I

THE TRIAL COURT ORDER IS A FINAL

JUDGEMENT UNDER RULE 2:2-3Al

The Defendant alleges that the Decision of the superior Court was not a "final

order" pursuant to Rule 2:2-3Al. This is incorrect. All claims as they relate to Appellant

have been dismissed. Any amendment would be futile and duplicative

The cases is relied upon by the Defendant, Rwiatkowski v. Gruber. 390 N.J.

Super (App. Div. 2007).Woodward-Clyde Consultants v. Chemical and Pollution

Sciences. Inc.. 105 N.J. 464 (1987), and Malhame v. Borough of Demarest. were all

cases which were either dismissed without prejudice because of a failure to comply with

discover rules or a case in which the Appellant sought only review of the trial Judges'

decision which sought review of "only portions" of the opinion of the Trial Judge.

Therefore it was not an appeal not of a judgment but an appeal of parts of an opinion -
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in other words - not of a final decision.

Plaintiff is the master of its claim. "The party who brings a suit is master to decide

what law he will rely upon". See Beneficial National Batik v. Anderson, 539 U.S. 1

(2003).

A claim of direct discrimination is the most appropriate manner of addressing the

issues at hand as it was for the Association within DiaL Inc. v. City of Passaic. 443 N.J.

Super. 492, (App. Div. 2016) which also declined to assert claims for individuals

impacted by the discrimination alleged in that case. Neither the Defendant nor the trial

court ever challenged Plaintiffs Associational standing in this case.

Why the trial court dismissed the matter "without prejudice" was not revealed in

its decision. Presumably it was to allow an opportunity to bring individual claims. It is

futile to name individual members where a facial challenge is brought. Either the policy

is unlawful or it is not. As noted the Association understands such claims to be

unwarranted and both futile and duplicative in this case. The Association brought its

claims as an Association and aU of its claims were dismissed on a final basis against the

Association.

POINT II

PLAINTIFF PRESENTED A VALID CLAIM OF

DISABILITY DISCRIMINATION UNDER THE

NEW JERSEY LAW OF DISCRIMINATION

(^<NJLAD>>^

The employer administers two types of "no fault" attendance policies which are

facially unlawful under the NJLAD. Those "no fault" policies were revealed as follows:
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(1) Ineligibility for promotion if an employee avails himself of a medical leave

of absence

(2) Any three occurrences of use of medical leave results in automatic

discipline up to termination

When Association members request medical leave the employer certainly becomes

aware that they are experiencing a kind of injury or illness which sounds, at least in part,

as a perceived disabling condition under the auspices of the NJLAD. ("requesting and

taking of medical leave are protected activities under the NJLAD" Boles v. Wal-Mart.

No. 12-1762, 2014 U.S. Dist. LEXIS 41926, at *22 (D.N.J. Mar. 26, 2014); See similar

cases at Pb26-27

The request to take medical leave is a protected act. Based upon the employer's

"no fault" attendance rules this protected act is subject to automatic penalty.

Even though the employer is on notice of protected activity, the employer, as a

matter of policy, has, and will always, decline to engaged in any type of interactive

process of accommodation. Doing otherwise would undermine the very purposes and

intent of the "no fault" attendance rules - which is to discipline automatically without

inquiry. The ineligibility for promotion while on medical leave is similarly "no fault" and

"automatic".

As such, the employer, as a matter of policy, wiU never make a good faith effort,

or any effort, to assist the employee in seeking accommodations. This is a matter of

policy even though the employer has an affirmative obligation to initiate an interactive

inquiry. (See 29 C.F.R. § 1630.2(o)(3)) It of course obvious that the Association's
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members could be "accommodated" with a short period of convalescence but for the

employer's lack of good faith. The challenged policies, by their very nature as "no fault",

violates the NJLAD by penalizing employees for the protected activity of simply

requesting and taking a medical leave of absence.

This ongoing and continuous application of the "no fault" attendance policy

interferes with and penalizes employees for exercising their right to request and take

medical leave which as protected activity under the Act.

The NJLAD makes it an illegal retaliatory act, if an employer interferes with "any

person in the exercise or enjoyment of a protected right" N.J.S.A. 10:5-12(d)

In this case the employer interferes with the protected right of a medical leave by

administering its no fault attendance policies so that it penalizes employees for doing so.

The no fault attendance policy puts employees to an unlawful choice. If they

exercise their rights to a medical leave of absence for a protected illness or injury they

will be subject to the no fault policy. Alternatively employees are coerced to forbear from

taking what would ordinarily be protected leave. The no fault policy attendance policy

penalizes workers for missing work even if they are exhibiting COVID-19 symptoms,

or have a contagious disease, for fear of punishment. Similarly, an injury which requires

further recuperation will have to be foregone and the employee must subject itself to the

risk of exacerbation. Employees thus will arrive for their shifts while sick or unhealed

for fear of losing their promotion, their jobs, or their paychecks.

This type of passive coercion and interference with medical leave rights violates
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the NJLAD where it interferes with "the exercise or enjoyment of a protected right".

N.J.S.A. 10:5-12(d) guarantees protection oi^^anj granted" under the statute.

In that connection, plaintiffs properly plead a prima facie case of retaliation under

the NJLAD. First, (1) unit members engaged in a protected activity (requesting and

taking medical leave) that was known to the employer; (2) that they were subjected to an

adverse employment action as a result of the "no fault" attendance policies; and (3) that

there is a clear causal Hnk between the activity and the adverse action. See BattagUa v»

United Parcel Serv.« Inc.. 214 NJ. 518, 526 (2013)

Jersey City firemen regularly seek medical leave for both injuries and illnesses

under Civil Service statutes. When they avail themselves of this statutory benefit they

subject themsleves to the no fault attendance policies and may be penalized for

legitimate and necessary use of medical leave.

Disability under either the NJLAD or Civil Service statute share identical

definitions. A "disability" under the NJLAD is defined as any "physical disability [or]

infirmity . . . which is caused by bodily injury ... or illness." N.J.S.A. 10:5-5(q). Civil

Service Regulations extend medical leave for "personal illness or injury", N.J.A»C. §

4A;6-1.3(g)(1) and NJ.S.A. llA:6-5. In either case when requesting such leave the

employee is perceived as "disabled".

When a disabled employee requests and then takes a temporary medical leave of

absence, said employee avails himself of a right that is protected under both the NJLAD

and Civil Service Law which are coextensive statutes. See NJ»S.A. 10:5-12(d)
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The ongoing administration of the no fault attendance policy upends this

protective framework and excoriates the protections of both the NJLAD and

concomitantly, Civil Service Statute, both directly and indirectly.

There can be no doubt that the employers actions are actions taken against

Association members "because of a disability" either actual or perceived.

As long as even a single protected medical leave of absence is counted against an

employee in an adversarial manner the discrimination is "in-part" due to an actual or

perceived disability protected under the NJLAD.

In every instance of requested medical leave the perceived disability is more than

enough evidence to reasonably suggest that the employer had knowledge of each

members various medical conditions and that disciplining its employees or rendering

them ineligible for promotion is likely to have been motivated, at least in part, on acts

which violate the law.

POINT III

THE TRIAL COURT NEVER ASSESSED

PLAINTIFF'S COUNT IV AND THEREFORE ITS

DISMISSAL WAS IMPROPER

Count IV of Plaintiff s complaint asserts that the City policy, was facially deficient

and violated both state statute under the Civil Service and simultaneously the New Jersey

Law Against Discrimination. The claims in Count IV asserted that a "no fault"

attendance policy was an arbitrary and capricious exercise of government authority and

violated the NJLAD. Accordingly the policies were void. The Trial Court never

addressed the claims in Count IV and therefore the arguments advanced by the
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Defendant that Count IV was properly dismissed do not stand upon reason.

POINT IV

THE TRIAL COURT MISCONSTRUED

PLAINTIFF'S CLAIMS AND DID NOT CONSIDER

PLAINTIFF'S CLAIMS OF DIRECT OR FACIAL

DISCRIMINATION

Plaintiff very plainly and succincdy asserted claims of direct or facial

discrimination. If Plaintiffs' claims of direct discrimination are taken as true it foUows

ipso facto that all of the Firefighters were not reasonably accommodated - indeed they

were each arbitrarily designated as ineligible for any consideration of accommodation.

The failure of the reasonable accommodation" in this case was not due to discrete facts

surrounding individuals which would invoke a burden ̂i^vrgMcDonneilDouglas analysis.

The failure to reasonably accommodate occurred because there was a direct and

deliberate predetermination by the employer that it would accommodate regardless

of the underlying circumstances. This is the precise factual allegation asserted by the

Plaintiff which the Defendant must accept as tnte for purposes of this Appellate review.

The Defendant's attempt to shoehorn Plaintiff s claims into a series of factually

disputed discrete incidents of the dozens of "failures to accommodate Appellant's

individual members" both contort and misshape Plaintiff s claims. Where a policy, on

its face, proscribe any accommodation, as an iron rule, it is facially violative of the

NJLAD and is an example of a direct discrimination against the individuals and

employees which it impacts.

POINT V

PLAINTIFF HAS NO OBLIGATION TO EXHAUST
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ANY AT J.KGED ADMINISTRATIVE REMEDIES

" [T]he NJLAD does not have an exhaustion of remedies requirement." Weisberg

v.RealogyCorp.. No. 12-30 QLL), 2012 U.S. Dist. LEXIS 38931, at *7 (D.N.J. Mar. 22,

2012).

Failure to exhaust administrative remedies is not a defense to an NJLAD claim.

Hernandez v. Region Nine Hous. Corp.. 146 NJ. 645, 684, 684 A.2d 1385 (1996).

Plaintiff does not plead a tort. Plaintiff seeks a judgment, declaratory or otherwise^ finding

that the challenged policies involving "no fault" penalties for use of medical leave are

violative of the NJLAD as well as an arbitrary and capricious exercise of municipal

powers and a violation of the public policy of New Jersey.

POINT VI

THERE ARE NO ADDITIONAL PARTIES WHICH

ARE REOUIRED TO BE JOINED IN THIS ACTION

In an analogous challenge to an unlawful promotions policy this court recognized

that it was not necessary to name any and all potentially impacted individuals within an

action which seeks a government actor to simply "comply with the law." Williams v.

Borough of Clayton. 442 N.J. Super. 583, 592 (App. Div. 2015)

Plaintiff asserts standing as an Association which neither the defendant nor the

trial court challenged. Within Crescent Park Tenants Asso. v. Realty Equities Corp.»

58 N.J. 98,105 (1971) our Supreme Court held that an association has standing to sue

"in order to protect their [members] interests".

As in Dial, supra, 443 N.J. Super. 492, Association members choose to act
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through their Association to advance and assert claims on behalf of its individual

members. The Association is a "person" for purposes of the NJLAD standing to ensure

that their members are not discriminated against and the instant claim which seeks to

enjoin the employer to "comply with the law" does not invoke a requirement that all

of the Association's members be inter-pleaded.

POINT VII

PLAINTIFF'S CLAIMS MAY APPROPRIATELY BE

RESOLVED AS A DECLARATORY JUDGMENT

CLAIM

There has been a continual attempt to contort Plaintiff s claims and to shoehorn

them into a procedural straight-jacket more to Defendant's liking. The appropriate

characterization of Plaintiff s claims are that they are actions predicated upon a violation

of the NJLAD as a statutory action. This is the same type of "facial" challenge which a

similar Association brought as Declaratory Judgement action on behalf of handicapped

drivers within Dial. Inc. v. City of Passaic. 443 N.J. Super. 492, 495-96 (App. Div.

2016). Similar to the Association in this case, "Dial" was a disability rights organization

which made a facial challenge of an ordinance which discriminated against its disabled

members in violation of the NJLAD.

The UDJA is an especially appropriate method for resolving "any question of

construction or validity arising under ... [a] statute." NJ.S.A. 2A: 16-53

That being said, the NJLAD claims may stand alone as simply an action to enjoin

acts which discretely violate the NJLAD as a statutory action. Rule 4:5-7 states that "no
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technical forms of pleading are required. All pleadings shall be liberally construed in the

interest of justice."

There is certainty that defendants will injure Plaintiffs members in the same

manner in the future as they have in the past. The main thrust of Plaintiff complaint is

not a retrospective claim - it is an actual controversy which seeks to clarify and setde the

legal relations at issue and enjoin the unlawful "no fault" attendance policies.

The Association, as a "person" under the NJLAD brings an action to address

ongoing, continuous and institutional claims of discrimination and to enjoin the

recurrence of the discriminatory policy which impacts all of its members who are

similarly situated. The likelihood of recurrent injury is certain and the Association has

an interest in assuring that the members of its organization are protected against

unlawful acts of the employer. Even if not considered a Declaratory Judgment action "

one a^rieved by improper official action has a constitutional right to seek judicial

review". N J. Dental Ass*n v. Metro. Life Ins. Co.. 424 N.J. Super. 160, 166 (App.

Div. 2012).

POINT VIII

ASSOCIATION UNIT MEMBERS MAY NOT BE

PENALIZED FOR LAWFULLY USING MEDICAL

LEAVE

It is axiomatic that public employees should not be penalized for lawfully utilizing

leave to which they are entitied by State Statute. This legal doctrine has been adopted by

the Courts of Pennsylvania and this same principle should be applied in New Jersey. In

White V. Department of Cofrections. 110 Pa. Commonwealth Ct. 496, (Pa. Cmwlth.

10
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1987), cert, den., 518 Pa. 628 (1988) the court held that a pubHc employer could not

punish employees for using validly earned benefits.

[W]e believe that an employee cannot be penalized for using

an earned benefit in a lawful manner. Again, we emphasize

that the [employer] does not contend that the sick leave was

improper, but merely excessive, despite the fact that [the

employee] had the sick leave time accrued. If, as the

[employer] asserts, it must keep its staffing at high levels for

security purposes, it has other options to discourage abuse of

sick leave such as requiring employees to produce written

medical excuses. No such requirement was placed upon [this

employee], although he did produce such documentation for

seven of his eleven absences. The [employer] cannot punish

employees for using validly earned benefits.

The decision above correlates with the Appellate Division decision which found

similarly on slightly different grounds. In Montville Township Board of Education.

N.J.P.E.R. Supp. 2d 1(140 (1985), the Court found it unreasonable to penalize employees

who validly utilized sick leave. Montville also considered a "no fault" attendance policy

and found it arbitrary and unreasonable as a matter of law and thereby an improper act.

("[An employer] cannot accept as reasonable an attendance evaluation system which

would determine a teacher's attendance evaluation rating solely upon the basis of the

accumulative number of days of absence, regardless of the circumstances of the absences

or a teacher's previous attendance history.")

Penalizing an employee for the lawful use of a sick or medical leave benefit is

unreasonable and arbitrary. Such a policy is not a proper exercise of municipal action and

should be declared void.

11
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POINT IX

THIS COURT MAY PROPERLY LOOK TO

GUIDANCE FROM THE EEOC

In terms of disability analysis the NJLAD largely follows the EEOC's guidance

applicable to the Americans with Disabilities Act 42 U.S.C. §12111(9)(B). (" In

adjudicating disability discrimination claims under the NJLAD, our courts have regularly

looked to cognate principles under the ADA and related federal law for guidance.")Dial.

Inc. V. City of Passaic. 443 N.J. Super. 492, 513 (App. Div. 2016)

In interpreting the ADA the Federal EEOC has regularly found "no fault"

attendance poHcies, similar to the one under challenge in this case, to facially violate the

ADA. The EEOC has stated in its 2016 policy document ("Employer-Provided Leave

and the Americans with Disabilities Act")^ (See Table of Authorities) that protected leave

may not be penalized:

An employer may not penalize an employee for using leave

as a reasonable accommodation. Doing so would be a

violation of the ADA because it would render the leave an

ineffective accommodation; it also may constitute retaliation

for use of a reasonable accommodation.

The EEOC has also stated in its May 19, 2016 policy document that punishing

some employee who utilize protected leave and not punishing others for other types

of leave constitutes disparate treatment.

Penalizing an employee for use of leave as a reasonable

accommodation may also raise a disparate treatment issue if

the employer grants similar amounts of leave to non-disabled

12
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employees but does not penalize them.

The employer in this case does grant similar leave to non-disabled employees

without fear of penalty. It does so when it extends vacation leave or compensatory time

leave without threat of penalization. Such disparate treatment violates the ADA and

NJLAD.

In one EEOC case a company fired an employee for exceeding the permissible

number of attendance points despite the fact she provided medical excuses for her

absences and despite the fact the leave was approved. The EEOC stated:

"An employer's refusal to accommodate an employee who

requests a defined period of intermittent medical leave for

treatment of a disability ~ which would permit the employee

to return to work in the immediate future ~ is a widely

recognized violation of the law,"^ (See Table of Authorities)

Similarly, within U.S. EEOC v. Mueller Industries, Inc.. Case No.

2:18-cv-05729-FW-GJS, the EEOC asserted that the employer violated federal law by

implementing an attendance policy that assigned points to employees' absences,

regardless of reason. Effectively, under Mueller's^ (See Table of Authorities) policy once

a certain number of points were accumulated, the employee was terminated. The EEOC

stated in that case:

"Such conduct violates the Americans with Disabilities Act

(ADA)."

13
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See also U.S. EEQC v. Autozone. Inc.. 141 F. Supp. 3d912,917 (N.D. 111. 2015)

(Employers attendance poHcy under which employees were assessed points and

eventually discharged because of absences, including disabiHty-related absences declared

unlawful by EEOC).

The EEOC cases provide cognate guidance in this case. Many other states have

either legislatively or judicially eliminated "no fault" attendance policies which

discriminate against employees, (e.g. Wash. Admin. Code § 296-128-660(1); Cal. Lab.

Code § 233(a)") There is also a national movement to eradicate such policies in both the

public as well as the private sector'^ (See Table of Authorities). New York specifically

clarified its discrimination laws to oudaw "no fault" attendance poHcies. New York now

provides that it is unlawful to penalize "any legally protected absence" See NYCLS § 215

Article 7 ("(a) No employer... shall ...penalize...any employee...because such employee has

used any legally protected absence pursuant to federal, local, or state law"

Both New York and New Jersey have a shared history in the manner in which

they apply and interpret their anti-discriminatory statutes. ("Both laws prohibit, among

other things, employers from...discriminating against employees on the basis

of...disability.", Robins v. Max Mara. U.S.A.. Inc.. 923 F. Supp. 460, 464 (S.D.N.Y.

1996).

Jersey City Firefighters have the right to enjoy legally protected time off from their

jobs to address certain medical needs without penalty. Use of statutory medical leave to

14

FILED, Clerk of the Appellate Division, February 15, 2024, A-000448-23



address illness or disability protected under the NJLAD or ADA is a protected act which

cannot be punished as a matter of law..

The employers interpretation of its policy in wliich it assigns an absence infraction

or attributing penalty points towards a penalty for such legally protected absences

violates the Civil Service law, and the NJLAD as it applies the principles of the ADA.

CONCLUSION

Plaintiff is entitled to a liberal interpretation of its complaint and must be given

the benefit of all favorable inferences that reasonably may be drawn even where a cause

of action is merely suggested by the facts or may be gleaned from an obscure statement

of claim. The complaint should be viewed in depth and with liberality and tliis court

should find that Plaintiff s fundamental causes of action are well established under the

law.

Special rules of interpretation also apply to NJLAD claims. When confronted

with any interpretation of the NJLAD the Court should seek to advance the broad

remedial goals which are intended to eradicate the cancer of discrimination. Even novel

arguments require the utmost care and attention to ensure that employers are deterred

from engaging in discriminatory practices.

l^pectfuUy subinitted,

CORREIA, & BUKOSKY, LLC

el A. Bukosky, Esq.

Dated; February 8, 2024
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