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Jordan L. Barbone, Esquire (NJ Attorney ID # 309182022)
JACOBS & BARBONE, P.A.

A Professional Corporation

Attorneys at Law

1125 Pacific Avenue

Atlantic City, New Jersey 08401

(609) 348-1125

jparbone@jacobsbarbone.law

Attorneys for Defendant — Marty Small

STATE OF NEW JERSEY, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION/CRIMINAL PART
V. ATLANTIC COUNTY
MARTY SMALL INDICTMENT NO. 24-09-2951-T
Defendant Criminal Action

ORDER

THIS MATTER having been brought before the Court by Jordan L. Barbone,

Esquire of the law firm of Jacobs & Barbone, P.A., attorneys for defendant Marty Small

upon due notice to and in the presence of Elizabeth Fischer, Esquire, Assistant Atlantic

County Prosecutor appearing on behalf of the State of New Jersey and the Court having

reviewed the submissions and having heard oral argument and no cause appearing to

the contrary;

IT IS ON this day of , 2025,

ORDERED AND ADJUDGED that Count 2 Indictment No. 24-09-2951-I, terroristic

threats in the third degree in violation of N.J.S.A. 2C:12-3A, is hereby DISMISSED.

Hon. Bernard E. DeLury, Jr., J.S.C.
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At pages 3 and 4 of Affidavit of Probable Cause in support of the Complaint, transcribed
portions of certain video clips alleged to be dated January 3, 2024 appear. Those portions
are the cherry-picked communications defendant made to ||| G <
the course of an approximate 30 minute argument among the entire Small B that the
State alleges to be terroristic threats. There is absolutely zero context provided in the
Affidavit of Probable Cause as to how this “incident” initially began or what it was about.

Beyond that, there’s no mention in the Affidavit of Probable cause that other-

were involved in the January 3 verbal dispute.

The actual events between defendant,_

in discovery and which
Defendant has already moved to suppress based on a Wiretap violation. There are a

total of

The total time lapse of the -

ood faith summaries of those | o'ow":

1 The recordings have been provided on a USB for the Court's review in-camera.
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over the course of 30 minutes.

Unlike Evans, Johnson and Wells, defendant's statements to || | I

_as an instance of- reprimand during an argument between
muItipIe_within the Small _ is not the conduct sought to

be prevented by the terroristic threat statute.

The audio recordings provided by the State in discovery plainly and clearly
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Report of the New Jersey Criminal Law Revision Commission, Vol. ll: Commentary
(October 1971); see also N.J. Model Criminal Jury Charges, Terroristic Threats,
N.J.S.A. 2C:12-3a. How many of us have had our parents threaten to pull our
hair? How many of our parents have actually pulled our hair? A weave is not even
real hair and the smacking of a weave not a crime of violence.

Defendant's _during this multi-party argument within

the Small residence on January 3, 2024 was not communicated directly to-

What Defendant saic to [

warrant conviction; and “did not actually cause or threaten the harm or evil sought
to be prevented by the law defining the offense.”

Defendant's comments “expresse[d] fleeting anger” or were made “merely
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comments amount to terroristic threats — Defendant was expressing transitory

anger in an effort to control_ Analyzing Defendant's comments under

Carroll, the “true threat” fails for the following reasons:

CONCLUSION

For all the above reasons, the Court should dismiss Count Il of the

Indictment against Defendant charging terroristic threats.

Jord4mn L. Barbone

Dated: 1/13/25
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