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3.11B PRIVATE DEFAMATION (03/2010; revised 06/2014)
NOTE TO JUDGE

The instructions set forth below apply only whetairgiff is a
private person (as opposed to a public officiatparblic figure”)
and the subject matter of the alleged defamatatgstent is not a
matter of legitimate public concetnThe Supreme Court iRocci
v. Ecole Secondairel65N.J. 149 (2000), expanded free speech
protection to private persons, if the reasons aenkd to be “in
the public interest or of legitimate public conceriA plaintiff in
those circumstances must prove “actual malice”; Béés v.
Newark Bd. of Educ.337N.J. Super331 (2001); pecuniary loss
(actual damage to reputation) damages will notresymed. The
rights of Plaintiffs in private defamation casehlstinguished from
public defamation cases, came before the New yJ&apreme
Court in the cases &enna v. Florimentl96N.J. 469 (2008) and
W.J.A. v. D.A. 210N.J.229 (2012).

1. General Elements

For [plaintiff] to recover damages from [defendamdf defamation,
[plaintifff must prove by a preponderance of theadible evidence that
[defendant] communicated to someone other thaninfidfh a false and
defamatory statemendf fact concerning [plaintiff] and that [defendhimad

actual knowledge that the statement was fals@cted in reckless disregard of

1 Sedootnote 1 of the “Public Defamation” instructiofidodel Civil Charge 3.11A)upra

2 A defamatory statement may consist of libel or girDairy Stores, Inc. v. Sentinel Publ'g
Co., 104N.J.125, 133, 516 A.2d 220 (198@)iting Prosser and Keeton on Torgs111 at 771
(5th ed. 1984)); Rodney A. Smollaaw of Defamatior§ 1:10 (2d ed. 2008).



CHARGE 3.11B — Page 2 of 12
its truth or falsity,or acted negligently in failing to ascertain the igl®f the

Sstatement.

So, for [plaintiff] to prevail, he/she must prove & preponderance of the
evidencé the following elements: (1) that [defendant] maaledefamatory
statement of fact; (2) concerning [plaintiff]; (@hich was false; (4) which was
communicated to at least one person other thamf{pfi and (5) with actual
knowledge by [defendant] that the statement wasefabr with reckless
disregard by [defendant] of the statement’s truttiatsity, or with negligence

[defendant] in failing to determine the falsitytbk statemertt.

2. Specific Elements

a. The statement must be a defamatory statement d¢dict. [Same
as for Public Defamation.]

b. The plaintiff must prove that the defamatory stdement
concerned the plaintiff. [Same as for Public Defamation.]

C. The plaintiff must prove that the defamatory stdement is false.
[Same as for Public Defamation.]

d. The plaintiff must prove that the defamatory stdaement was
communicated to a person or persons other than thplaintiff.
[Same as for Public Defamation.]

3 Except that when a qualified privilege existse fhlaintiff must prove the abuse of the
gualified privilege by clear and convincing evidencErickson v. Marsh & McLennarl17
N.J. 539, 565 (1990)Kass v. Great Coastal Express, In291N.J. Superl0 (App. Div.
1996),aff'd in part, rev'd in part 152N.J.353 (1998).

4 SeeRestatement (Second) of ToS&ction 580BBainhauer v. Manoukiar215N.J. Super.
9, 31-34, 42 n. 13 (App. Div. 1987).
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e. [Plaintifff must prove that [defendant] actually knew the

statement was false when he/she communicated it, or
[defendant] communicated the statement with reckles
disregard of its truth or falsity, or [defendant] acted negligently
in failing to ascertain the falsity of the statemen before
communicating it.

This last element deals with [defendant’s] faultdommunicating the
defamatory statement. [Plaintiffl must prove orfetlee following: (a) that
[defendant] communicated a defamatory statementtwhe/she actually knew
to be false, or (b) that [defendant] communicatetkf@matory statement with a
high degree of awareness that it was probably faseith serious doubts as to

the truth of the statement, or (c) that [defendactkd negligently in failing to

ascertain the falsity of the statement prior to cwmicating it.

In determining if [defendant] acted negligentlyfailing to ascertain the
falsity of the statement, you must determine tliaf¢ndant] failed to act as a
reasonably prudent person would have acted under dircumstances.
Consider whether [defendant] had reasonable grouondbelieve that the
statement was true, and whether [defendant] acadonably in checking on
the truth or falsity of the statement communicating Consider, also,
[defendant’s] investigation or lack of investigatiof the accuracy of the
statement, the thoroughness of that investigatlmnature and the interests of

the persons to whom the statement was communictiedextent of damage
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that would be produced if the communication protedye false, and whether
[defendant] had an honest but nonetheless mistakéaf in the truth of the

statement.
3. Qualified Privilege

NOTE TO JUDGE

In certain circumstances, the communication of &rdatory
statement to another will be conditionally priviéeh — for
example, where there is a reasonable belief thatrtformation
affects a sufficiently important interest of thergmn making or
receiving the statement and knowledge of the in&tiom will

serve the lawful protection of that inter€stThe question of
whether a defamatory statement is conditionallyil@ged is for
the court’ If the court determines that the communicationhef
defamatory statement is conditionally privilegelde tquestion of
whether the privilege has been abused is for tmg.ju The

following must be given where the court has deteedithat the
statement is conditionally privileged but the jumust decide
whether the privilege has been abused.

°> SeeRestatement (Second) of To®&ction 580B, comments g and h.

® See, e.gGallo v. Princeton Uniy.281N.J. Superl134, 143 (App. Div. 1995) (describing
circumstances giving rise to qualified privilegeertif. denied 142 N.J. 453 (1995);
Restatement (Second) of ToB&ctionss94 to 598A (1977) (describing circumstances giving
rise to a qualified or conditional privilege).

" Hawkins v. Harris 141N.J. 207, 216 (1995) (whether a defendant is entitted privilege
is a question of lawBainhauer v. Manoukian, supet 40.

8 Erickson v. Marsh & McLennan Co., sumha566 (abuse of privilege “is an issue normally
reserved for the jury”)Bainhauer v. Manoukian, supm 40;Restatement (Second) of Torts
Section 600.
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Here, [defendant] has asserted a qualified prieiledp make the
statements which [plaintiff] claims are defamatoiy. other words, [defendant]

claims that, even if the communication was defamyat¢defendant] was
entitled — privileged — to make the communicatiomietr he/she made. | have

decided as a matter of law that such a privilegstexbecause

[select the particular privilege(s) which the defieamt has asserted and
factually describe the interests which defendardingé were being
protected (a) protecting his/her lawful intere$ter (b) protecting the
lawful interest of the person(s) to whom the altlgedefamatory
statement was communicatédyr (c) informing those persons sharing a
common interest of information which they are é&dito know by reason
of their common interest,or (d) lawfully protecting the well-being of
defendant’s immediate family member(s) or an imatedamily member
of the person to whom the statement was commudi¢tte

® Restatement (Second) of Toection 594. For example, an employee or sup@mnis
privileged to make a defamatory statement aboub-angployee, so long as the person to
whom the statement is made has a need to knowntbemation in order to protect the
employer’s lawful interest. Thus, an employee wpesvisor is privileged in reporting to
management his/her reasonable belief concerningitgcof an employee which is work-
related.

19 For example, a personnel manager is privilegesha@e a defamatory statement about a
former employee to a prospective employer so longha statement directly relates to the
employee’s qualifications for the jolsee Restatement (Second) of T@ection 595, cmt. .

1 It is not necessary to the existence of thisilege that the defamatory statement be
communicated for the protection of the common sder For example, in an employment
setting a partner may be informed of the reasong avh employee of the partnership was
discharged, even though the employment is at wil thus the information is not essential to
justify the dischargeSee Restatement (Second) of T@ection 596, cmt. c.

12 This privilege would arise, for example, where thefendant reasonably believes that his
brother-in-law has AIDS and informs his sister lost See Restatement (Second) of Torts
Section 597, illus. 1.
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This privilege is not absolute. It can be abused bst. You must
decide if the privilege was abused and lost. $ogjou determine that the
statements were defamatory, you must also congidether [defendant] lost or
abused the qualified priviledé. If you find that [defendant] abused the

qualified privilege, you may find in favor of plaiff; if you find that

[defendant] did not abuse the qualified privilegu may not find for

[plaintiff]. 1*

[Plaintifff must prove the first five elements ofefamation by a
preponderance of the evidence. On the issue wvilgge, however, [plaintiff]
bears a different and heavier burden of proof tiverthat [defendant] has lost
or abused the privilege to communicate the defarpattatement. Plaintiff
must show by clear and convincing evidence, noeiiday a preponderance of

the evidence, that [defendant] abused the privitege

Clear and convincing evidence is evidence whicbdpces in your
minds a firm belief or conviction as to the truthtlee allegations sought to be

established® It must be “as clear, direct and weighty and @ocing as to

13 Restatement (Second) of TpSgction 599.

14 See Kass v. Great Coastal Express,, kupra

15 Erickson v. Marsh & McLennan, sup&t 565-566: to defeat the qualified privilege,

plaintiff must show abuse by clear and convincinglence.
8 1n re Boardwalk Regency Casino License Applicati@ON.J. Super324, 399 (App. Div.
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enable either a judge or jury to come to a cleavmbion, without hesitancy, of
the truth of the precise facts in issié.’The clear and convincing standard of
proof requires more than a “mere balancing of dewistprobabilities® It is
evidence which causes you to be convinced thatllegations sought to be

proved are trué’

Abuse of the privilege can be proved by [plaihtff one of three ways.
To prove that [defendant] abused and thereby hesptivilege to communicate
the defamatory statement, [plaintifff must prove, tlear and convincing
evidence: (1) that [defendant] knew the statenvems$ false or [defendant]
acted in reckless disregard of its truth or falsdy (2) the statement served a
purpose contrary to the interests served by thalg@ge; or (3) the defendant
disseminated the statement excessitelywill now explain each of these ways

that the qualified privilege may be abused andeiwetost?

1981),modified on other ground®0N.J. 361 (1982).

17 Aiello v. Knoll Golf Club64N.J. Superl56, 162 (App. Div. 1960See Matter of Jobes
108N.J. 394, 407 (1987)State v. Hodged5N.J. 369, 376 (1984).

18 Aiello v. Knoll Golf Club, suprat 162.
19 See alsdvlodel Civil Charge 1.19.

20 Kass v. Great Coastal Express, Inc., supr&56 (setting forth three-part test and clear an
convincing burden of proof)Villiams v. Bell. Tel. Lab. Inc132N.J.109, 121 (1993) (setting
forth three-part test).

2 The Appellate Division ifKass v. Great Coastal Express, Inc., sypneludes an in-depth
discussion of qualified privilege and an analysighe former Model Civil Charge 3.11B.
One Appellate Judge has suggested Jury Questi@rsappendix.
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First, the privilege may be lost if [plaintifff pves by clear and
convincing evidence that [defendant] knew the stet®# was false or acted in
reckless disregard of the statement’s truth oritfals| earlier told you that
knowledge of falsity or recklessness must be probvgra preponderance of
evidence for you to find that a statement was dafamy. However, for you to
find that [defendant] lost the privilege, [plairfifimust establish by the higher
evidentiary standard of clear and convincing evagetinat [defendant] knew the
statement was false or acted in reckless disreghttie statement’s truth or

falsity.22

Second, the privilege can be lost if [plaintifffopes by clear and
convincing evidence that the statement served gagser contrary to the

interests of the qualified privilegé.

Third, the privilege can be lost if [plaintiff] siws that a contrary
purpose was served by presenting evidence abodéndient’'s] motivation.
The privilege is lost if it is not made primarilgrfthe purpose of furthering the

interest which is entitled to protectiéh.

22 Kass v. Great Coastal Express, |rsupra.
23 1d. at 357;Fees v. Trowl05N.J. 330, 341 (1987).
24 Fees v. Trowsupraat 341.
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| have ruled that the interest which is entitled pimtection here is
[choose appropriate interest]:

(@) protecting defendant’s lawful interests; or

(b) protecting the lawful interest of the persort(swhom the
allegedly defamatory statement was communicated; or

(c) informing those persons sharing a common irsteref
information which they are entitled to know by r@aof
their common interest; or

(d) lawfully protecting the well-being of defendantismediate
family member(s) or an immediate family memberhef t
person to whom the statement was communicated.

For example, if [plaintiff] proves by clear and eimcing evidence that
[defendant] was primarily or chiefly motivated bl will or spite toward
[plaintiff] in communicating the statement, the vplege is lost (even if
[defendant] was partly motivated by the intereststgrted by the privilegéy.
If [plaintiff] proves by clear and convincing eviee that [defendant] was
primarily or chiefly motivated by an intent evenlégitimate, which does not

serve the purpose of the privilege, the privilegabused and lo&t. However,

25 Kass v. Great Coastal Express, Inc., sugr22, 23Restatement (Second) of ToS&ction
603.

%6 Fees v. Trowsupraat 341 (qualified privilege lost if defendant matied by ill motive or
“wrong” motive); Coleman v. Newark Morning Ledger C@9 N.J. 357, 373 (1959). For
example, if defendant reported defamatory infororatbout a co-worker to a supervisor not
out of ill will toward the co-worker, but chieflyub of a desire to enhance the defendant’s own
changes for a promotion by removing a competitoentthe privilege would presumably be
lost.
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even if [defendant] harbored ill will against [pi&ff] or was motivated by
objectives that did not serve the purpose of theilpge, if that ill will or
objective was not the primary or chief motivatingrde behind the

communication, the privilege will not be logt.

Proving that the communication was chiefly or priilgamotivated by ill
will or other wrongful purpose is not the only way show abuse of the
gualified privilege. The privilege may also be abd and lost if [plaintiff]
proves by clear and convincing evidence that [d#det] did not reasonably
believe the content of the statement to be necg$sathe purpose for which
the privilege was granted. Sometimes, this maplwesa claim by a plaintiff
that the defendant communicated more informati@m thiefendant could have

believed reasonably necessary for the legitimatpgaes of the privileg&.

Third, the privilege can be lost if [plaintiff] pves by clear and
convincing evidence that [defendant] could not oeably believe that the way
that [defendant] disseminated the statement was r@pep means of

communicating the information to the person who wasileged to receive it.

27 See, e.g., Lutz v. Royal Ins. Co. of AAM5N.J. Super480, 499-501 (App. Div. 1991).

28 See Gallo v. Princeton Univ., supafi148-49 (stating that there was no abuse oflgmiy

where university officials were circumspect in esde of defamatory information, only releasing
details as reasonably necessai$ge, generallyBainhauer v. Manoukian, suprat 43;
Restatement (Second) of To&ection 605.
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This is called “excessive publication.” Sometim@gommunication may reach
persons who are not privileged to receive it, a agthose who d& Whether
that is excessive depends on the circumstanceseXample, a letter may be
typed and read by a secretary before transmittahdoprivileged recipient; a
general release of information may reach persomisowi a privileged interest
where such a release is only reasonable way ohiregathose with a privileged

interest® To find excessive publication, you must find lbgac and convincing

2% According toRestatement (Second) of TorBection 604, a plaintiff must establish two
elements to prove abuse of the privilege by exeegsiblication: (1) the defendaktewthat
the communication would reach non-privileged resmps; and (2) the defendant did not have
a reasonable belief that the method of communicatias proper.

One who, upon an occasion giving rise to a conultioprivilege for the
publication of defamatory matter to a particularso@ or persons, knowingly
publishes the matter to a person to whom its pato is not otherwise
privileged, abuses the privilege unless he readgnablieves that the
publication is a proper means of communicatingdbfamatory matter to the
person to whom its publication is privilegeldd.]

However,Gallo v. Princeton Univ., suprdBainhauer v. Manoukian, suprandFeggans v.
Billington, 291N.J. Super382, 399-400 (App. Div. 1996), focused only on $leeond aspect
of the test - whether the defendant had a reaseradief that the publication was a proper
means of communicating. Conceivably, a case catke in which the defendant did not
know that his/her communication would reach nomi@ged recipients e.g, a person shouts
to police officer about a presumed purse-snatchighowt seeing or knowing about a
bystander. There, regardless of whether defendahalreasonable belief that the publication
was proper, there would be no excessive publicatioth consequent loss of the privilege
under the Restatement.

30 Restatement (Second) of Tol&ction 604, cmts. a and b (it is not excessivgigation
where publication to persons lacking an interesthin statement is reasonably incidental to
publication to persons who do have an interest) siscpublication to a secretary, publication
to bystanders on a street when a person callsooat fiolice officer, and publication of a
fraternal magazine which might be read by outsjders
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evidence that [defendant] could not reasonably eleli the method of

communication/publication was a proper means ofroamicating®*

31 See Gallo v. Princeton Univ., supi@ 143-146 (general release of report of staff
misconduct was not excessive and that publicabhoough general news media may in some
cases be a reasonable means for a non-profit @iporto communicate to its pool of
donors). See also, Feggans v. Billington, sumta399-400 (it was not excessive for workers
to communicate to supervisor and to plaintiffsamrepresentative where they “would have
had a reasonable belief that it was proper”)s linclear whether plaintiff must show that the
defendant in fact did not reasonably believe theroonication was proper; or whether,
regardless of what the defendant actually beliettesl plaintiff must show, based on a more
objective test, that the defendant could not haaesanably believed the communication
proper under the circumstances. It appears, howévatr the more objective test should be
applied. See Feggans v. Billington, supe 399 (a communication is excessive where
defendants could have no reasonable belief thaptiidication was appropriate means of
communicating.);Gallo v. Princeton Univ., suprat 144 (quoting with approval a federal
decision finding no excessive publication wheree“flublication ... was a reasonable means of
communicating....”). But see Restatement (Second) of TdBesction 604 (stating that the
privilege is lost unless “he [defendant] reasondimieves that the publication is a proper
means of communicating....”).



