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INTRODUCTION

This Manual is designed to outirand summarizeentencing and juvenile disposition
law in New Jersey. It provides brief topical discussions of court roésg law, andtatutory
provisions primarily in Title 2GCriminal Code) and Title 2A (Code of Juvenile Justicejince
it is intended as a complement to the Criminal Cadd the Code of Juvenile Justistatutory
sections have not been reproduced; they have been paraphrased and quoted where pertinent.

Chapters | to XX of this Manual address sentencing laws applicable tcs ahdt
juveniles tried as adults in the Superior Court, Law Division. Chapter XXI addresses
dispositions imposed on juveniles adjudicated delinquent by the Superior Court, Chancery
Division, Family Part.

The research into statutory changes, court rbbnges, and published court decisians i
current throughNovember 292018 Legal discussion of relevant statutes is addressed to the
current versions of these provisions, unless specifically noted otherwise.
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. SENTENCING PROCEDURE

The process of sentencing generally begins with a presentenctigatien and report (see
section A). The matter then proceeds to a sentencing hearing (see section B) where the court
may impose a number of dispositions (see section C). The chapters in this manual discuss in
more detail the specific dispositions awahbile to the court. This chapter provides a general
overview of the process. Section D discusses case law on the process.

A. The Presentence Investigation and Report: Statutory Provisions and
Court Rules

1. Statutory Authority for a Presentence Inwestigation and Report. N.J.S.A. 2C:446(a)
provides that before sentencing on an indictable offense, the court must order a presentence
investigation of the defendant to be conducted by court support SedfalsR. 3:21-2(a). If a
municipal court iSmposing the sentence, no presentence investigation is req&r&m®-1(a).

@) Information Included in the Presentence Report.N.J.S.A. 2C:446(b)(1) to (3)
provides a list of information the presentence investigation shall address, including
(among other factors): the circumstances attending the commission of the offenses; any
history of delinquency, criminality, substance abuse and treatment or civil commitment;
the defendant's family situation, financial resources and debts, child suppgétiohk,

and employment history; the disposition of charges against any codefendant; and the
harm the victim suffered.

(b) Medical and Psychological History. N.J.S.A. 2C:446(b) provides that unless

the court exercises its discretion to waive a madand psychological examination
(discussed further below), the presentence report should include information on the
defendant's medical and psychological history if the court is imposing sentence on a first
or second degree crime of violence and the dkfiehhas any of the following:

1 a prior acquittal by reason of insanity or suspension of charges on a
finding of unfit-to-proceed; or

1 a prior conviction for murder (N.J.S.A. 2C:B), aggravated sexual
assault or sexual assault (N.J.S.A. 2€2)4kidnaping (N.J.S.A. 2C:13
1), or endangering the welfare of a child in the second degree (N.J.S.A.
2C:244), third degree stalked (N.J.S.A. 2CG1Q); or

1 a previous diagnosis of psychosis.
The court may "order any additional psychological or medical testirthe defendant”

after reviewing the initial presentence report. N.J.S.A. 26(¢% See alsdR. 3:21-
2(b).



(c) Medical and Psychological History Exception N.J.S.A. 2C:446(b) grants the
court discretion to waive the medical and psychologicalnexation, unless the case
involves a conviction for. endangering the welfare of a child (N.J.S.A. 20);24
criminal trespass of a school building or on school property (N.J.S.A. ZJ;18
attempting to lure or entice a child with purpose to commitraiogl offense N.J.S.A.
2C:136); stalking (N.J.S.A. 2C:320); or kidnapping where the victim is less than
eighteen years old (N.J.S.A. 2C:1R

(d) Victim Statement The presentence report may contain a statement by the victim

regarding the physicapsychological and financial harm the defendant caused. N.J.S.A.
2C:446(b).

B. The Sentencing Hearing: Statutory Provisions and Court Rules

1. Timely Sentence. Rule 3:21-4(a) requires the imposition of a sentence "without
unreasonable delay.” &Rding sentence the court may commit the defendacdrdginue or alter
the conditions of releaseRule 3:21-4(a).

2. Defendant's Presence at SentencingRule 3:21-4(b) provides: "Sentence shall not be
imposed unless the defendant is present ofileasa written waiver of the right to be present.”
Similarly, Rule 3:16 instructs: "The defendant shall be present at every stage of the trial,
including . . . the imposition of sentence, unless otherwise provided by Rule."

3. The Defendant's Right toSpeak at Sentencing (the Right of Allocution). "Before
imposing sentence the court shall address the defendant personally" and ask if he or she wishes
to speak on his or her own behalf or "present any information in mitigation of punishment. The
defendat may answer personally or by his or her attornd..3:21-4(b).

4. The Victim's Right to Speak. The Crime Victim's Bill of Rights, N.J.S.A. 52:4®4 to 38,
grants the victim the right to speak at sentencing. N.J.S.A. 83848. In the case o4
homicide, the victim's survivor may speak and present a photograph of the victim. N.J.S.A.
52:4B-36.1(a).

5. Consolidation of Charges in Multiple Counties. Rule 3:25A-1 provides that prior to
sentencing, the defendant, or a prosecutor with the def¢s consent, may move for
consolidation of charges pending in multiple counties for the purposes of entering a plea and for
sentencing. The prosecutor in each county shall receive written notice of the motion and be
provided an opportunity to be hearithid.

(a) Factors for the Court to Consider in Deciding a Motion to Consolidate Charges

In determining whether to order consolidation and, if so, the forum county, the court
should consider the number of crimes committed in each county, the redivggravity

of the crimes, the similarity or connection of the crimes, the locations of the most recent
and most serious crimes, the defendant's sentencing status, the victim's rights, and any
other relevant factorR. 3:25A-1.



(b) PostConsolidation Proceedings. "Each county prosecutor of the county in
which a charge is pending shall be allowed to participate fully in the disposition of that
charge after consolidation is ordered. If a plea agreement is entered that resolves less
than all of the cosolidated charges, the judge in the forum county shall order each
unresolved charge to be returned immediately to the originating county. In the event that
the consolidated charges have not been resolved within a reasonable period after
consolidation, th judge in the forum county shall order each charge to be returned
immediately to the originating countyR. 3:25A-1.

6. Rationale and Findings. At the time of sentencing, the court must explain its reasons for
imposing the sentence, "including finds pursuant to the criteria for withholding or imposing
imprisonment or fines under N.J.S.A. 2G40 2C:443; the factual basis supporting a finding

of particular aggravating or mitigating factors affecting sentence; and, if applicable, the reasons
for ordering forfeiture of public office, position or employment, pursuant to N.J.S.A. 2’51

R. 3:21-4(g). The judgment of conviction must also include the court's reasons for the sentence
and a statement of any jail credits to which the defendantiikedn R. 3:21-5.

C. Sentencing Policies and Dispositions: Statutory Provisions

1. Statutory Authority on the Purposes of the Sentencing LawsN.J.S.A. 2C:12(b) provides
that the general purposes of sentencing provisions are:

(1) "To prevent andondemn the commission of offenses”;

(2) "To promote the correction and rehabilitation of offenders”;

(3) "To insure the public safety by preventing the commission of offenses through the
deterrent influence of sentences imposed and the confinemeifie¢mmders when required

in the interest of public protection™;

(4) "To safeguard offenders against excessive, disproportionate or arbitrary
punishment";

(5) "To give fair warning of the nature of the sentences that may be imposed on
conviction of an offese";

(6) "To differentiate among offenders with a view to a just individualization in their
treatment”;

(7) "To advance the use of generally accepted scientific methods and knowledge in
sentencing offenders"; and

(8) "To promote restitution to victims."



2. Sentencing in Accordance ith Chapter 43. N.J.S.A. 2C:42(a) provides: "Except as
otherwise provided by this code, all persons convicted of an offense shall be sentenced in
accordance with this chapter [i.e. Chapter 43, N.J.S.A. 2C:#8-22]." "Offense' means a
crime, a disorderly persons offense or a petty disorderly persons offense.” N.J.S:M@J.:1

3. General Authorized Dispositions N.J.S.A. 2C:42(b) to (d) provides that a court may
impose as a sentence:

1
il

T
il

A suspended senteg;

A fine;

Restitution;

Probation;

Imprisonment;

Community service;

Participation in a halfway house or other residential facility;
Participation in a training or educational program in addition to imprisonment at night
or on the weekends;

Rewocation of a license;

Forfeiture of, or removal from, office; and

A civil penalty.

4. Young Adult Offender Sentencing N.J.S.A. 2C:43% provides that wén sentencing a
defendant whosi less than twenigix years old at the time of sentencing, thertoway impose
an indeterminate term to a youth correctional facility.

(a) Excluded Defendants The court may not sentence a young adult offender to an
indeterminate term at a youth correctional facility if:

1 The crime is subject to the Graves Act maondatminimum term (N.J.S.A.
2C:436(c)), N.J.S.A. 2C:453; or

1 The defendant has a prior conviction for a crime punishable by imprisonment
in State prison, N.J.S.A. 30#47; or

1 The defendant has been previously sentenced to a State Prison in this State or
any other state, N.J.S.A. 30147.
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(b) Maximum Length of the Sentence The maximum sentence imposed on a young
adult offender shall not exceed five years, absent "good cause shown.”" N.J.S:A. 30:4
148. If good cause is established for a longer ténen the maximum term shall not be
"greater than the maximum provided by law.” N.J.S.A. 3%8. If the maximum
sentence for the crime for which the court is imposing sentence is less than five years,
then the maximum term applicable to the crmet five years-shall be the maximum
sentence lbid.

5. Downgrading and Lenient Sentences.N.J.S.A. 2C:441(f)(2) provides that where the
defendant committed a first or second degree crime, the court may sentence the defendant to a
term appropriate to arime of one degree lower or impose a +oustodial term if the court is
“clearly convinced that the mitigating factors substantially outweigh the aggravating factors” and
"the interest of justice demands" a downgrading for purposes of sentencing.

State's Right to Appeal. Pursuant to N.J.S.A 2C:44{f)(2), the State may appeal a
downgrade within ten daysUpon the State's filing of a notice of appeal, "execution of
sentence shall be stayed," but the "defendant may elect" to serve the sentence pending
appeal. R. 2:9-3(¢). If the defendant does so, "such election shall constitute a waiver of
the right to challenge any sentence on the ground that execution has commedRced."
2:9-3(0).

6. Rationale for the Sentence Must Be Stated\.J.S.A. 2C:42(e) instructs: "The court shall

state on the record the reasons for imposing the sentence, including its findings pursuant to the
criteria for withholding or imposing imprisonment or fines under sections 2C##42C:443

[criteria for imposing imprisonmentines, restitution and extended terms], where imprisonment

is imposed, consideration of the defendant's eligibility for release under the law governing parole
and the factual basis supporting its findings of particular aggravating or mitigating factors
affecting sentence.”

7. Parole Laws Must Be Explained to the Defendant Sentenced to Imprisonmeni.J.S.A.
2C:432(f) provides: "The court shall explain the parole laws as they apply to the sentence and
shall state":

(1) The approximate period the defant will serve in custody before becoming eligible
for parole;

(2) Any jail credits that will be subtracted from the sentence;
(3) The defendant's entitlement to good time and work credits; and

(4) The defendant's potential eligibility for participatias an inmate in the Intensive
Supervision Program (N.J.S.A. 2C:43).

"Release of offenders on parole, recommitment and reparole after revocation shall be governed
by the 'Parole Act of 1979, N.J.S.A. 3€t23.45 t0-123.76. N.J.S.A. 2C:49.



D. Imposing a Sentence: Case Law

1. Waiver of the Right to Be Present at Sentencing A defendant does not have an
absolute right to be absent from sentenciState v. Tedes¢c®14 N.J. 177, 182 (2013). He or

she must submit to the sentencing courtriten request to be absent from the hearifd. at

191. In deciding whether to grant the request, "trial judges should be guided by a number of
relevant factors: the interests of the public, the defendant, the victims, and the 8tae191

92.

2. A Sentence May Not Be Based Solely on Failure to Appear at the HearinGhe court
may not use the defendant's failure to appear at sentencing as the sole rationale for a sentence.
State v. Wilson206 N.J. Super. 182, 4§App. Div. 1985).

3. The Defendant's Right to Speak at Sentencing (the Right of Allocution)A defendaris
right of allocutionis satisfied where the defendangéxercises the righat the start of the
sentencing hearingSeeState v. Jone32N.J. 308, 320-21 (2018. If the Statepresentsew
material in its remarks the defendanghould usually have an opportunity to resptmdhe new
material Id. at321-23. Theonus is on the defendatat request anpportunity to respondld. at
322-24.

Denial of the Right. Denial of the right of allocution will require an automatic remand
on direct appeal regardless of whether the defendant suffered preju&izge v.
Blackmon 202 N.J. 283 (2010%tate v. Cerce46 N.J. 387, 3987 (1966) State in the
Interest of J.R.244 N.J. Super. 630, 639 (App. Div. 1990). The same is not true if the
defendant waits to raise the challenge in a petition for-gastiction relief. State v.
Cerce 46 N.J. 387, 3996 (1966) (holding that in a pesbnviction relief proceeding the
defendant must estalflisprejudice or other aggravating circumstances to warrant a
remand).See alsd. 3:22-2(c) (on postonvictionrelief sentencing challenges).

4. Statements from Others. "[O]ther than defendants, and crime victims or their survivors,
there is no absolatright to speak at a sentencing proceeding; instead, permitting others to
address the court directly is a matter entrusted to the sentencing court's discretion." Sentencing
courts "need not entertain mere pleas for mercy" or "permit presentations tbatadative" or
repetitive of "previoushsubmitted written comments. Nor are they required to permit
presentations that are scurrilous, vengeful, or inflammatory." The court should consider whether
the individual "has information that bears upon an aggfing or mitigating factor, and may
require a proffer consistent with one of those factors from defendant's counsel, electing to limit
the grant of permission accordinglyState v. Blackmon202 N.J. 283, 305 (2010).

Jurors May Not Participate in Sentencing. While the sentencing court has discretion

to hear from others, this rule does not apply to those who served as jurors at the
defendant’s trial.State v. Mahoney444 N.J. Super. 253, 259 (App. Div. 2016). Jurors
"have no relevant information tadd for consideration by the sentencing judge because
they are limited to addressing the evidence presented during the trial.” Allowing jurors to

6



speak at sentencing "“ignores the primary and important fundamental role of the jury and
unnecessarily runshé substantial risk of distracting the jurors and undermining the
sanctity of the jury's deliberative proces#id.

5. The Right to Counsel The defendant has a constitutional right to have counsel present at
sentencing. N.J. Constart. I, § 10;State v. Jenkins32 N.J. 109, 112 (1960)"Sentencing
hearings under the Criminal Code are crucial stages of a trial for which counsel must be
available" State v. Briggs 349 N.J. Super. 496, 501 (App. Div. 2002) (internal quotation
omitted).

6. Counsel's Alleged Conflict of Interest If the defendant alleges a conflict of interest and
requests an adjournment to retain new counsel, the court mussadaeeconflict of interest
claim prior to proceeding any furtheftate v. Vasquez32 N.J. SupeB54, 35960 (App. Div.

2013) If a per se conflict of interest arose prior to sentencing, a reviewing court will presume
prejudice, in the absence of amer by the defendant, and will order a new sentencing hearing.
State v. Alexander403 N.J. Super. 250, 2%0 (App. Div. 2008). This is so even if the
defendant raises the challenge for the first time in a petition forcposiction relief. 1bid.

7. Sixth Amendment Right to a Speedy Trial The Sixth Amendment guarantee to a speedy

trial "protects the accused from arrest or indictment through trial, but does not apply once a
defendant has been found guilty at trial or has pleaded guilty tonalicharges. For inordinate

delay in sentencing, although the Speedy Trial Clause does not govern, a defendant may have
other recourse, including, in appropriate circumstances, tailored relief under the Due Process
Clauses of the Fifth and Fourteenth Amerents." Betterman v. Montana u.S. , ,

136 S. Ct. 1609, 1612 (2016) (fourteen month delay in sentencing).

8. Considerations as of the Date of Sentencing'[A] defendant should be assessed as he
stands before the court on the day of sententiftate v. Jaffe220 N.J. 114, 116 (2014) (citing
State v. Randolph210 N.J. 330, 354 (2012)). Thus, "the sentencing court must consider a
defendant's relevant pestfense conduct in weighing aggravating and mitigating factdisd.

9. Courts Apply the Sentencing Law in Effect at the Time of Sentencing.When the
Legislature changes punishment prior to the imposition of sentence, the court applies the law in
effect at the time of sentencintate in Interest of C.F444 N.J. Supefl79, 18990 (App. Div.

2016).

10. Foundational Principles of the Code's Sentencing LawsThe Code's sentencing laws are
based on the principles that sentences should be the product of "structured discretion designed to
foster less arbitrary and more equal sanes"; punishment should fit the crime, not the criminal;

and sentences should be subject to meaningful appellate review to promote unif@taiéyy.

Roth 95 N.J.334,34549, 361(1984)

11. Individualized Assessment.In imposing sentence, tfeurt must make an individualized
assessment of the defendant based on the facts of the case and the aggravating and mitigating
sentencing factorsState v. Jaffe220 N.J. 114, 122 (2014)See alsdState v. McDuffie 450
N.J.Super.554, 577 (App. Div. 2017)(disapproving of a "one size fits all* sentencing approach




for codefendants)certif. denieqd 232 N.J. 72 Z018. "[A] remark in open court, even in a
subsequent, unrelated proceeding, that a judge ‘'always' sentences defendants convicted of" a
particular offense to a specific prison term "undermines public confidence" in our criminal
justice system and suggests that the court did not set a sentence based on "the unique facts of a
defendant's case State v. McFarlane224 N.J. 458, 469 (2016).

12. Excessive and Arbitrary Sentencing N.J.S.A. 2C:12(b)(4) provides that one general
purpose of the provisions governing sentencing is "[t]o safeguard offenders against excessive,
disproportionate or arbitrary punishment." To that end, "[t]he cetieahe’' of our sentencing
jurisprudence is the exercise by courts of 'a structured discretion designed to foster less arbitrary
and more equal sentencesState v. Roachl46N.J. 208, 2311996) Roach ) (quotingState v.

Roth 95 N.J. 334, 345 (1984)).

13.  Uniformity . Our Court "has consistently stressed uniformity as one of the major
sentencing goals in the administration of criminal justic8tate v. Roach146 N.J. 208, 231
(1996) Roach ). See alsdtate v. Hodged5 N.J. 369, 379 (1984) (providing that "there can be
no justice without a predictable degree of uniformity in sentencing@?¢.that endthe Code
grades offenses based on severity and providessaonding sentencing ranges for each degree
of crime. State v. Hodged5 N.J. 369, 75 (1984).

14. Sentencing Codfendants In light of the Code's goals to promote uniformity, fairness and
public confidence in sentencing, an "otherwise sound and llaefience"” will be invalid if it is
different from a similarly situated edefendant's sentenc&tate v. Roachl46N.J. 208, 23233
(1996) Roach ). However, the court must conduct an individualized assessment of each
codefendant and may not apply a "one size fits all" appro&tite v. McDuffie 450N.J. Super.

554, 577 (App. Div. 2017) certif. denied232 N.J. 732018.

The Substantially Similar Standard. In sentencing a edefendant, the "trial court must
deteamine whether the edefendant is identical or substantially similar to the defendant
regarding all relevant sentencing criteria. The court should then inquire into the basis of
the sentences imposed on the other defendant. It should further considemgtine
terms, and conditions of the sentence imposed on thefemdant. If the cdefendant is
sufficiently similar, the court must give the sentence imposed on trdefeadant
substantive weight when sentencing the defendant in order to avoidiegadisparity."

State v. Roachl46N.J.208, 233(1996) Roach).

15. Findings and Rationale. "At the time of sentencing, the court must 'state reasons for
imposing such sentence including..the factual basis supgimg a finding of particular
aggravating or mitigating factors affecting sentenc&tate v. Fuente217 N.J. 57, 73 (2014)
(quotingR. 3:21-4(g)). "Central to the success of" the sentencing "process is the requirement
that the judge articulate theasons for imposing sentenceState v. Case220 N.J. 49, 54
(2014). But seeState v. McDuffie 450 N.J. Super. 554, 577 (App. Div. 2017) (explaining that a
remand may be avoided where the "sentencing transeakeés it possible to 'readily deduce' the
judge's reasoning,certif. denied 232 N.J. 722018 and State v. Molina 168 N.J. 436, 442
(2001) (providing that "on occasion" courts have "dispensed with the need for a remand for a
statement of . . . reasons when . .. convinced that the sentézardg fall within the sentencing




guidelines"). Inconsistent and unclear findings will require a remand, even though a remand may
not result in a lesser sentence than the one initially impdStde v. Senet43 N.J. Super. 134,
14445 (App. Div. 2015).

16. The Standard for Downgrading. In deciding whether talowngrade an offense for
purposes of sentencing, the court considers whether the mitigating factors substantially outweigh
the aggravating and whether the interest of justice demands the ddengtate v. Megargel

143 N.J. 484, 495 (1996%Btate v. L.V, 410 N.J. Superd0, 11213 (App. Div. 2009. The
decision to downgrade "in the interest of justice" should be limited to circumstances where a
defendant can provide "compelling" reasons in addition to, and separate from, the mitigating
factors that substantially outweigh the aggravating factState v. Megargell43 N.J. 484, 505
(1996) State v. L.V, 410 N.J. Super90, 11213 (App. Div. 2009)(downgrading where the
defendant’'s mental illnesses, young age, "very limited intelligence,"” cognitive inabilities,
language and social baars, years of having been sexually abused and threatened by her father,
and having been twice impregnated by him explained why she had acquiesced to his orders to
throw her newborn infant out a window and to not aid the other newborn when her father threw
that infant out a window).

(a) Factors to Consider in Deciding Whether to Downgradeln deciding whether to
downgrade an offense, the court should consider the degree of the crime, whether the
surrounding circumstances make the offense similar &oafra lesser degree, and the
defendant's characteristics as they relate to the offedisde v. Megargell43 N.J. 484,
50001 (1996);State v. Rice425 N.J. SupeB75, 384 (App. Div2012). The severity of

the crime is the most important fact@iate v. Megargel143 N.J. 484, 500 (1996).

(b) Offenses vith Enhanced Penalties. Where the Legislature has provided an
enhanced penalty for an offense, "the downgrade of that offense requires more
compelling reasons than the downgrade of an offense Harhvthe Legislature has not
attached an enhanced penalt@tate v. Rice425 N.J. Super. 375, 385 (App. DR012
(quotingState v. Megargell43 N.J. 484, 502 (1996)). A sentencing court should not use
its discretion to ignore the legislative desigtate v. Lopez395 N.J. Supe®8, 10809

(App. Div. 2007).

(c) Rationale for a Downgrade. A trial court must state on the record its reasons for
downgrading and should particularly state why a sentence at the lowest ¢hd of
sentencing range is not a more appropriate sente8tae v. Megargel143 N.J. 484,
502 (1996).

(d) Presumption of Imprisonment On a downgrade from a second to third degree
crime, the defendant remains "convicted" of a second degree crime rfmrsps of
applying a presumption of imprisonmentState v. O'Conngrl05 N.J. 399, 4085
(1987) State v. Lebra357 N.J. Super. 500, 507 (App. Div. 2003)

(e) The No Early Release Act (NERA) When a defendant pleads guilty to a second
degree crime subject to the NERA, and the court downgrades the crime to one of the third
degreethe court must impose a term of incarceration because the crime to which the



defendant pled guilty was subject to a mandatory minimum term of imprisoni@&te
v. L.V., 410 N.J. SupeB0, 113 (App. Div. 2000

() Drug Offenses and Parole Ineligibiliy. When downgrading from a first to
second degree crime, the mandatory period of parole ineligibility for first degree drug
distribution (N.J.S.A. 2C:35(b)(1)) survives the downgradetate v. Barber262 N.J.
Super.157, 162 (App. Div1993)

() Downgrades Pursuant to a Plea Agreement Where the parties agree to a
downgrade in a plea agreement, the court must consideggnavating and mitigating
factors and whether the interest of justice warrant a downgrade before imposing sentence
pursuant to the agreemengtate v. Nemeth214 N.J. Super. 324, 324 (App. Div.

1986)

(h) Maximum Term Permissible on a Downgraded Offense.The court may grant a
request to downgrade an offense and impose the maximum term on the downgraded
offense. State v. Balfour135 N.J. 30, 38 (1994%tate v. Nemeth214 N.J. Super. 324,
326-27 (App. Div. 1986) The decisions to downgrade andset a term of imprisonment

are distinct and independent decisions within the court's discrefitate v. Balfour135

N.J. 30, 38 (1994) The court may conclude that a plegement tipped the scale in
favor of downgrading, but that a term at the higher end of the range is warranted in light
of the aggravating and mitigating factoigl. at 39.

17. Young Adult Offender Sentencing.

(@) Certain Defendants Excluded. The ®urt may not impose an indeterminate
sentence under the young adult offender statute (N.J.S.A. -XL:#3the defendant:
committed a Graves Act offens§tate v. Des Marets92 N.J. 62, 76 (1983); has
previously been sentenced to a state prison or ¢olerdl prison or penitentiargtate v.
Levine 253 N.J. Super. 149, 162 (App. Div. 199@)mmitted a crime subject to the No
Early Release Act period of parole ligéility, State v. Corrierp357 N.J. Super. 214,
217-18 (App. Div. 2003); or committed a drug offense that requires a period of parole
ineligibility, State v. Luna278 N.J. Super. 433, 43B (App. Div. 1995).

(b) No Preference in Favor of a YoungAdult Offender Sentence The young adult
offender indeterminate sentence is an option within the sentencing court's discretion; the
Code contains no preference for 8tate v. Styker262 N.J. Super. 7, 222 (App. Div.),

aff'd 0.b, 134 N.J. 254 (1993)

(c) Ordinary Term of a Young Adult Offender Sentence The ordinary term for a
young adult offender sentenced to an indeterminane ieffive years, since the sentence
may not exceed five years, absent good cause sh8&vate v. ScherzeB01 N.J. Super.
363, 497 (App. Div1997)

(d) Good Cause Standard for a Longer Term. Good cause to impose a term longer
than five years may exist where the aggravating factors preponderate over the mitigating
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factors,State v. Fergusqr273 N.J. Super. 486, 495 (Adpiv. 1994), or where the facts
and circumstances of the case, or the-tiea¢ consequences of the sentence warrant a
term longer tharive years,State v. ScherzeB01 N.J. SupeB363, 498500 (App. Div.
1997)

(e) Consecutive Terms A judge may impose consgiive indeterminate sentences on a
young adult offender; however, "routine use of this kind of sentence . . . is undesirable
and should be avoided.State v. Carro]l66 N.J. 558, 561 (1975). Because young adult
offender sentencing focuses on correctiand rehabilitation, not punishment, the
Yarboughfactors (discussed in the chapter on concurrent and consecutive terms) do not
apply. State v. Hanniggn408 N.J. Super. 388, 39®0 (App. Div. 2009). Rather,
consecutive indeterminate sentences for yoadglt offenders "must be justified with
reference to offenddsased criteria centered on rehabilitatiold” at 400.
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. SENTENCES ASSOCIATED WITH PLEAAGREEMENTS

Plea bargaining is "central to the administration of the criminal justice sydt#issturi v. Frye
_uUs. 132 S. Ct. 1399, 1407 (2012). Section A of this Chapter discusses Court
Rules on plea bargaining, and Section B discusses relevant case law.

A. Plea Agreements: Court Rules

1. Court Rule Authorizing Plea Negotiatios. Rule 3:9-3(a) authorizes the State and the
defendant to discuss pleas and sentences to "promote a fair and expeditious disposition of the
case." For a discussion of plea agreements in drug cases where the prosecutor waives enhanced
terms, see the chter on drug offender sentencing.

2. Consolidation of Charges in Multiple Counties for Purposes of Plea Negotiations and
Sentencing Rule 3:25A-1 provides that at any time prior to sentencing, the defendant, or a
prosecutor with the defendant's conseangy move for consolidation of charges pending in
multiple counties for the purposes of entering a plea and for sentencing. The prosecutor in each
county shall receive written notice of the motion and shall be provided an opportunity to be
heard. If a pta agreement does not resolve all charges, the unresolved charges shall "be returned
immediately to the originating county.” If the defendant and prosecutor do not resolve the
consolidated charges "within a reasonable period after consolidation, theijutige forum

county shall order each charge to be returned immediately to the originating county."

3. Authorized Discussions vth the Court. Rule 3:9-3(c) allows the parties to disclose to the

court a tentative plea agreement. The court may indiedtether it will concur in the tentative
agreement or, if no tentative agreement has been reached," the court may notify the defendant of
"the maximum sentence it would impose in the event the defendant enters a plea of guilty."

4. Conditional Pleas. So long as the State consents and the court approves, the defendant "may
enter a conditional plea of guilty reserving on the record the right to appeal from the adverse
determination of any specified pretrial motion. If the defendant prevails on aggedéfendant

shall be afforded the opportunity to withdraw his or her pl&a.3:9-3(f).

5. Plea CutOff Date. The court may not accept a plea "[a]fter the pretrial conference has been
conducted and a trial date set," unless the criminal presidiigg japproves the plea "based on a
material change of circumstance, or the need to avoid a protracted trial or a manifest injustice.
R. 3:9-3(g).

6. Accepting a Plea. Rule 3:9-2 provides that the courhay accept a plea of guilty if, after
guestioninghe defendant on the record, the court is satisfied that the admitted facts support the
charges and that the defendant is entering the plea knowingly and voluntarily. The court may
accept a written stipulation of facts signed by the defendant, defenssetand the prosecutor.

12



7. Waiver of the Right to Appeal. If the defendant waives the right to appeal in a plea
agreement, the court must notify the defendant that he or she may still file an appeal, but that the
State may annul the agreement ugmndefendant's filing the notice of appeBL 3:9-3(d).

8. Withdrawal or Vacation of the Pleaat the Time of Sentencing. Rule 3:9-3(e) provides:

"If at the time of sentencing the court determines that the interests of justice would not be served
by effectuating the agreement . . . or by imposing sentence in accordance with the court's
previous indications of sentence, the court may vacate the plea or the defendant shall be
permitted to withdraw the plea.”

9. PostSentencing Motion to Withdraw a Guity Plea. The court may grant enotion to
withdraw a guilty plea after sentencing "to correct a manifest injustRealé3:21-1.

B. Plea Agreements: Case Law

1. No Constitutional or Statutory Right to Plea Bargain. Plea bargaining is "an
acconmodation which the judiciary system is free to institute or reje8tate v. A.T.C.454
N.J. Super235 253 App. Div. 2018 (quoting State v. Hessen145 N.J. 441, 4521996).
"Although plea bargaining is an accepted practice in this state, '[tihere constitutional or
statutory requirement that the New Jersey judicial system recognize plea bargairiing.™
(quotingState v. Brimage271 N.J. Super. 369, 374 (App. Div. 1994)).

2. Constitutional Right to Counsel. A defendant has Sixth Ameneent rights that attach when
the State offers a plea agreement and when a defendant accepts a pleslieffeuri v. Frye
_us.__ , 132 S.Ct. 1399, 1407 (20 cord Lafler v. Cooper uU.S. , ,
132 S. Ct1376, 138591 (2012).

3. Entering a Plea Waives Constitutional Rights. "[A] defendant who pleads guilty
waives important constitutional rights, including the right to avoidisetlimination, to confront
his accusers, and to secure a jury trigbtate v. Barbozall5 N.J. 415420 (1989) But see
Class v. United States ~ U.S. , _1388S. Ct.798, 804(2019 (holding that by pleading
guilty, the defendant did not waive the right to challengeappeal the constitutionality of the
statuteof conviction).

4. Maximum Sentence Authorized by the Sixth Amendment. The maximum sentence
authorized for Sixth Amendment purposes depends on the defendant's admissions at the plea
hearing and on the defemat's prior criminal convictionsBlakely v. Washington542 U.S. 296,

30911 (2004);State v. Franklin184 N.J. 516, 5338 (2005);State v. Natale JI1184 N.J. 458,

495 (2005). The dendant may also "consent to judicial factfinding as to sentence
enhancements."State v. Franklin184 N.J. 516, 538 (2005) (quotiiiakely v. Washington

542 U.S. 296, 3091 (2004)). Implicit agreement to judici@ctfinding may be found where a
defendant pleads guilty and acknowledges exposure to a specific sentence in exchange for
waiver of trial by jury. State v. Natale ]1184 N.J. 458, 495 n.12 (200%tate v. Soto (])385

N.J. Super. 247, 2585 (App. Div. 2006)State v. Andersqr374 N.J. Supe#rtl9, 42324 (App.

Div. 2005)
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5. Consolidation of Charges in Multiple Counties. Pursuant tdRule 3:25A-1, a defendant, or

the prosecutor with the defendant's consent, may move to consolidate charges in multiple
counties for the purpose of entey a plea and for sentencin§tate v. Rountree888 N.J. Super.

190, 212 (App. Div. 2006)."Consolidated plea negotiations are generally advantageous to a
defendant. Obviously, consolidated plea negotiations have potbetiafits for the State and

for the judicial system as well.'lbid. "[W]hen a defendant has indictments pending in more
than one vicinage, defense counsel is obligated to consider the factors set Rutd3rP5A-1,

and to move for consolidation at aarly stage where appropriatdbid.

6. PostVerdict Plea Agreements. "While not common, posterdict guilty pleas are not
against public policy."State v. Owens381 N.J. Super. 503, 5114 (App. Div. 2005) (referring

to N.J.S.A. 2C:3812, which allows the defendant and prosecutor to enter acposiction
agreement that waives the extended and mandatory minimum term applicable to certain drug
offenders).

7. Prohibited and Authorized Provisions of a Plea Agreement.

@ The Agreement May Be Conditioned pon Defendant's Presence at
Sentencing. A plea agreement may be valid and enforceable if it allows a court to
increase a defendant's sentence in the event the defendant fails to appear for sentencing.
State v. Shaw131 N.J. 1, 15 (1993) (allowing the State to condition waiver of a
minimum term in a drug case on the defendant's appearance at senteRuinggeState

v. Wilson 206 N.J. Super. 182, 184 (App. Div. 1985dlding that an extended sentence
based entirely upon nonappearance is illegal because it is unrelated to any of the
sentencing criteria set forth in the Code).

(b) The Agreement May Not Restrict Judicial Digretion. A plea agreement may not
restrict the court's discretion in imposing senten&ate v. Hess207 N.J. 123, 151
(2011). "[A] criminal sentence is always and solely committed to the discretion of the
trial court to be exercised within the startta prescribed by the Code of Criminal
Justice." Ibid. (quotingState v. Warren115 N.J. 433, 447 (19898tate v. Watford261

N.J. Super. 151, 157 (App. Div. 199@xplaining that the prosecutor may not make any
binding promises regarding the sentence).

(c) Restrictions on the Defense Are Prohibited.A plea agreement that restricts the
defendant's ability to present mitigating evidence, or to argue $entence lesser than
the one agreed to, denies the defendant the right to effective assistance of cetateel.
v. Hess 207 N.J. 123, 1583 (2011);State v. Briggs349 N.J. Super. 496, 5@B (App.
Div. 2002).

(d) lllegal Sentences Are Prohibited. The court may not impose an illegal sentence,
even if the prosecutor and defendant request the sent&tate v. Crawford379 N.J.
Super. 250, 258 (App. Div. 2005tate v. Manzie335 N.J. Super. 267, 278 (App. Div.
2000),aff'd, 168 N.J. 113 (2001 8tate v. Baker270 N.J. Super. 55, 70 (App. Divajif'd
0.b, 138 N.J. 89 (1994)
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(e) Civil Commitment of a Sexual Predator. "A plea agreement by a county
prosecutor which operates as an impediment to a valid civil commitment of a sexual
predator is void as against public policy.In re Commitment of P.C349 N.J. Super.

569, 572 (App. Div. 2002)

() A Plea Agreement May Provide for Restitution. Since compensation to the victim
is a relevant entencing factor, the parties may include a restitution award in a plea
agreementState v. Corpi297 N.J. SupeB6, 9293 (App. Div.1997)

8. Conditional Pleas. When a defendant enters a guilty plea and intends to appeal an issue,
other than a search and seizure issue, the defendant must enter a conditional plea with the court's
approval and consent of the prosecutState v. Bejfamin, 442 N.J. Super. 258, 263 (App. Div.

2015) (explaining that "[o]rdinarily, the failure to enter a conditional plea would bar appellate
review of other than search and seizure issuaf),as modified228N.J.358(2017).

9. Rules Relating to tke Factual Basis of a Plea.

(a) Factual Basis for a Plea."The factual basis for a guilty plea can be established by a
defendant's explicit admission of guilt or by a defendant's acknowledgment of the
underlying facts constituting essential elementdefdrime.” State v. Gregory220 N.J.

413, 41819 (2015). Accord State v. Urbina221 N.J. 509, 5228 (2015). The court
may not "presume facts required to establish the essential elements of the Stiate V.
Gregory 220 N.J. 413, 421 (2015) (imteal quotation marks omitted)Accord State v.
Vascq  N.J. Super. ___, (slip. op. at 1618), rev'd for the reasons given by the
dissent  N.J. __ (2018; State v. Tate220 N.J. 393, 406 (2015%tate v. Pere220

N.J. 423, 43384 (215).

(b) Challenge to the Factual Basis of a Plea’Challenges to the sufficiency of the
factual basis for a guilty plea are most commonly brought by way of a motion to the trial
court to withdraw that plea"; however, "a defendant may also chalteegaifficiency of

the factual basis for his guilty plea on direct appe&tate v. Urbina221 N.J. 509, 528
(2015)

(c) Motion to Vacate a Plea Based on Inadequate Facts, Standard of Review.
"The standard of review of a trial court's denial of aiomto vacate a guilty plea for
lack of an adequate factual basis is de nov@tadte v. Urbina221 N.J. 509, 528 (2015)
(quotingState v. Tate220 N.J. 393, 402 (2015)).

(d) Remedy for an Insufficient Factual Basis for a Plea.If an appellate courtirids

"that a plea has been accepted without an adequate factual basis, the plea, the judgment of
conviction, and the sentence must be vacated, the dismissed charges reinstated, and
defendant allowed to +plead or to proceed to trial.State v. Barbozdll5 N.J. 415, 420

(1989) The same remedy applies when the defendant enters the guilty plea "without a
plea offer from the prosecutor, but after the defendant has been advisgerlthsltcourt
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regarding the maximum sentence the judge was ‘inclined' to imp&até v. Ashley
443 N.J. Super. 10, 13 (App. D015)

10. Collateral and Penal Consequences of a Guilty Plea.

(&) Knowledge of the Consequenceslo ensure that plea is entered knowingly and
voluntarily, as required bRule 3:9-3, the court must advise the defendant of the penal
consequences of a guilty ple&tate v. Johnsorii82 N.J. 232, 2387 (2005);State v.
Smullen 437 NJ. Super. 102, 110 (App. Div. 2014). Lack of understanding of a
collateral consequence, however, will not warrant a reversal unless the collateral
consequence was "a material element of the pl&tate v. Jamgochial®63 N.J. Super.

220, 225 (App. Div. 2003)Accord State v. Maldon422 N.J. Super. 475, 485 (App. Div.
2011) (stating that "if a defendant is affirmativelyismformed about a collateral
consequence that is a central issue in the plea negotiations, the plea may not be knowing
and voluntary"). In assessing a lamkunderstanding claim, the court's statements to the
defendant at the plea hearing are the pryntancern, but the contents of the plea form
are also relevantState v. Williams 342 N.J. Supei83, 91 (App. Div.2001); State v.
Rumblin 326 N.J. Super. 296, 202 (App. Div. 1999)aff'd, 166 N.J. 550 (2001).

(b) Parole Ineligibility Must Be Explained. The court must advise the defendant of
any period of parole ineligibility associated with a guilty plé&tate v. Kovack91 N.J.
476, 483 (1982). SeeState v. Bailey 226 N.J. Super. 55%67-68 (App. Div. 1988)
(requiring the courtto notify the defendant of a mandatory parole ineligibility term
pursuant to N.J.S.A. 2C:43c) (the Graves Act)).

(c) Sex Offender Consequences of a Guilty Plea Must Be Explainedhe court
must notify the defendant of the parole consequences and potentiabffesder

treatment consequences of a guilty plea to a sex offedisge v. Howard110 N.J. 113,
12425 (1988);State v. Luckey 366 N.J. Super. 79, 880 (App. Div. 2004). This

includes instruction on parole and community supervision for life requirem8tése v.
Smullen 437 N.J. Super. 102, 110 (App. Div. 2018}ate v. Schuber212 N.J. 295,
307-08 (2012);State v. Bellamy178 N.J. 127, 138 (20033tate v. J.J.397 N.J. Super.
91, 99 (App. Div. 2007)appeal dismissedl96 N.J. 459 (2008)State v. Jamgochian
363 N.J. Super. 220, 224 (App. Div. 2003).

(d) The No Early Release Act (NERA) Must Be Explained If the defendant pleads
guilty to an offense subject to the NERA, the court must advise the defendant of the
NERA requirements, including explanation tifahe defendant violates a term of parole,
parole supervision may extend beyond the term of the original senteBtde v.
Johnson182 N.J. 232, 244@1 (2005).

(e) Consecutive Terms Must Be Explained. "Where it has been brought to the
attention ofthe court that the defendant has either pleaded to or has been found guilty on
other charges or is presently serving a custodial term and the plea agreement is silent on
the issue, the accused should, in all fairness, be informed of the contingency that al
sentences may be made to run consecutiveédyate v. Cullars224 N.J. SupeB32, 4641
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(App. Div. 1988). However, the court need not inform a defendant that if the defendant
violates a term of probation in the future, the court may impose a congesatitence.
State v. Garland226 N.J. SupeB56, 36465 (App. Div.1988.

() Extended Term Must Be Explained. The court musadvise the defendant of the
consequences of an extended term where the prosecutor reserves the right to request one.
State v. Cartier210 N.J. Super. 379, 3&R (App. Div. 1986)

(g) The Possibility of an Enhanced Term in the Future Need Not Be Explained’he
court need not inform the defendant tp&ading guilty to a crime could result in the
imposition of an enhanced sentence in the future if the defeérwere to commit another
crime. State v. Wilkerson321 N.J. Supe19, 22428 (App. Div.1999)

(h) Probation Violation Penalties Must Be Explained. Rule 3:21-4(c) requires the
court to inform a defendant sentenced to probation of the penalties that might be imposed
upon revocation of probatiorState v. Ervin241 N.J. Super. 458, 470 (App. Div. 1989)

) Community Service Need Not Be Explained.Prior to accepting a guilty plea
the court need not explain to the defendant that the sentencénchade community
service. State v. Saperstei@02 N.J. Super. 478, 483 (App. Div. 1985)

() Failure to Mention the Possibility of Restitution May Not Require Reversal.

Prior to accepting a plea, the court should advise a defendant on a possible restitution
award; however, failure to do so will not necessarily require a reverSéhte v.
Kennedy 152 N.J. 413, 4226 (1998) State v. Rhoda206 N.J. Supeib84, 596 (App.

Div. 1986). The question is whether the restitution award was "beyond defendant's
reasonable anticipation.State v. Saperstei202 N.J. Super. 478, 483¢p. Div. 1985)
(remanding to allow the defendant to withdraw the plea where the court imposed a
$150,000 restitution award that the defendant did not rebgooantemplate in pleading

guilty).

(k) The Court Should Explain a Substantial Fine. Where a substantial fine is an
integral and material part of a sentence, the court should have instructed the defendant on
it prior to accepting the pledstate v Alford, 191 N.J. Super. 537, 540 (App. Div. 1983),
appeal dismissse@9 N.J. 199 (1984)

() Forfeiture of Public Employment Need Not Be Explained. Forfeiture of public
employment is not a penal consequence of a plea; thus, the court does not have a duty to
advise a defendant that it may be a consequence of a guilty $tate v. Medina349

N.J. Superl08, 122 (AppDiv. 2002} State v. Heitzman209 N.J. Super. 617, 622

(App. Div. 1986).aff'd, 107 N.J. 603 (1987).

(m) Clearly Defined Deportation Consequences Must Be ExplainedFailure to
notify a noncitizen defendant that deportation is a "presumptively mandatory"
consequence of a guilty plea will form a basis for a-postiction relief plea withdrawal
when "tre terms of the relevant immigration statute are succinct, clear, and explicit in
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defining the removal consequencesPadilla v. Kentucky 559 U.S. 356, 368 (2010).
SeeState v. Gaitan209 N.J. 339, 372 (2012) (holding that tRedilla ruling has no
retroactive effect) Under State law, defense counsel is ineffective if he or she
affirmatively provides incorrect information or misleading advice on the deportation
consequences of a ple&tate v. Gaitan209 N.J. 339, 3585 (2012);State v. Nufiez

Valdéz 200 N.J. 129, 140 (2009%tate v. Blake444N.J. Super285, 295 (App. Div.

2016). When the deportation consequences are "unclear or uncertain,"” trial counsel is not
ineffective underPadilla and NufiezValdéz in advising that deportation "might" be a
consequence of a guilty ple&tate v. Telford420 N.J. Super65, 47071 (2011)

(n) Drunk Driving Mandatory Jail Time Must Be Explained. The courtmust notify
the defendant of the mandatory jail time applicable to #nne drunk driving offendes.
State v. Regar209 N.J. Super. 596, 607 (App. Div. 1986).

11. Rejection of a Guilty Plea.

(@) The Court May Reject a Plea. "[T]here is no absolute right to have a plea
accepted."State v. Salentr&75 N.J. Super. 410, 419 (App. Di094) Accord State v.
Barboza 115 N.J. 415, 422 (1989) he court may reject a plea at the time of sentencing
if it determines that "the interests of justice would not be served by effectuating the
agreement." State v. A.T.C.454N.J. Super235, 252 App. Div. 2018 (quotingR. 3:9-

3(e)).

(b) SeltDefense Suggested by the Facts'[l|f a suggestion of sellefense is

raised in the plea colloquy, then the trial court must inquire whether the dafeisd
factually asserting sellefense. If the defendant states that he is not claiming self
defense, then the plea can be accepted. On the other hand, if the defendant claims that he
used deadly force against the victim in the reasonable belief thétehwas in danger,

then the defendant is asserting that he did not commit the crime," and the court may not
accept the plea unless the defendant waives the def&tage v. Urbina221 N.J. 509,

528 (2015)

(c) Standard of Review of the Trial Court's Rejection of a Plea.An appellate court

reviews a lower court's refusal to accept a plea under the-abdgseretion standard.

State v. Daniels276 N.J. Super83, 487 (App. Div. 1994) A trial court abuses its
discretion when it rejects a plea because the court believes the agreed upon sentence was
too lenient or a jury could convict the defendant of a greater offe3tsg¢e v. Madan366

N.J. Super. 98, 110 (App. Div. 2004)

12. Rules Relating to the Sentence.

(&) The Sentence Must Be Based on Evidencd.ike a sentence imped after a

trial, a sentence imposed pursuant to a plea agreement must be "based upon findings of
fact that are grounded in competent, reasonably credible evidefstaté v. Roth95

N.J. 334, 363 (1984). The court may "look beyond [the facts admitleddefendant's
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plea allocution.” State v. Hupka407 N.J. Super. 489, 498 (App. Div. 2008#,d, 203
N.J. 222 (201Q)

(b) Imposition of a Lighter Sentence and Withdrawal by the State. If the court
imposes a sentence that is less than that agreed to, the State may not rescind the
agreement.State v. Hess207 N.J. 123, 151 (20113tate v. Warren115 N.J. 433, 442

(1989)

(c) A Harsher Sentencettan Agreed pon. "If the sentencing court is convinced that

the sentence envisioned by the plea bargain is inappropriate, the court may vacate the
plea @ permit the defendant to withdraw the guilty ple&tate v. V.D,. 401 N.J. Super.

527, 535 (App. Div. 2008)

(d) Defendant's Right to Appeal. A defendant may appka sentence that was the
product of a plea agreemergtate v. VasqueZ29 N.J. 189, 194 (1992).

(e) Imposition of a Suspended Term ersus Probation. A defendant's reasonable
expectations under a plea bargain are not violated when the court imphsesear
suspended sentence instead of a-fiear probationary term, since the potential future
consequences of both sentences are the s&tage v. Cullen351 N.J. Super. 505, 509
(App. Div. 2002).

() Standard of Review of a Sentence Imposed Pursuant to a Plea Agreement.
Unless the appeal raises a question of law, a court reviews a sentence imposed pursuant
to a plea agreement under the abofsdiscretion standardState v. Sainz107 N.J. 28,

292 (1987);State v. Roth95 N.J. 334 (1984). Where a defendant receives the exact
sentence bargained for, a presumption of reasonableness attaches to the sétatenee.

S.C, 289 N.J. Supe6l, 71 (App. Div.1996); State v. Tango287 N.J. Supe#l6, 422

(App. Div. 1996)

13. Plea Agreements and a Violation of Probation.On resentencing after a violation of
probation, the court is not required to impose a sentence in accordance with the initial plea
agreement, as "the original plea agreement does not survive a violation of prob&tiate"v.

Frank 280 N.J. Super.& 40 (App. Div.1995).

14. Motion to Withdraw a Guilty Plea.

(@)  The Slater Factors. In considering a motion to withdraw a plea that is supported

by an adequate factual basis, regardless of whether the defendant makes the motion
before or after sentencing, the judge must consider and balance: "(1) whether the
defendant has asserted a colorable claim of innocence; (2) the nature and strength of
defendant's reasons for withdrawal; (3) the existence of a plea bargain; and (4) whether
withdrawal would result in unfair prejudice to the State or unfair advantage to the
accused." State v. Slater198 N.J. 145, 15%8 (2009). Accord State v. Tate220 N.J.

393, 404 (2015)State v. McDonald?211 N.J. 4, 16 (2012).
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(b) Standard of Reviewof the Slater Factors. In reviewing a trial court's findings
on theSlaterfactors, an appellate court applies the abuse of discretion starfiatd. v.
Tate 220 N.J. 393, 404 (2015).

(c) Standard of Review Based on Lack of Factual Basidn reviewing a trial court's
denial of a motion to withdraw a guilty plea based on an inadequate factual basis, the
appellate division owes no deference to the lower court's decision, and reviews the
decision de novoState v. Tate220 N.J. 393, 405 (2015).

(d) PostSentencing Plea Withdrawal. A defendant may withdraw a plea after the
court imposes sentence "only if withdrawal of the plea is necessary to correct a 'manifest
injustice.™ State v. Johnsgnl82 N.J. 232, 237 (2005) (quotirig. 3:21-1). That
discretionary determination necessitates a weighing of "the policy considerations which
favor the finality of judicial procedures against those which dictate that no man be
deprived of his liberty except upon conviction after a fair trial or after the entryptfa

of guilty under circumstances showing that it was made truthfully, voluntarily and
understandably.'lbid. (quotingState v. McQuaid147 N.J. 464, 487 (1997)).

(e) Remedy when a Court Grants a Motion to Withdraw a Plea. Where the court
grants amotion to withdrawa plea the defendant may: (1) "renegotiate the plea
agreement, if the State is willing to do so;" (2) proceed to trial on all counts charged in
the indictment; or (3) withdraw the motion to withdraw or vacaten the plea and accept the
original sentence State v. Johnsgri82 N.J. 232, 244 (2005) (citirtate v. Kovack91l

N.J. 476, 485 (1982)).

() PostSentencing Plea Withdrawal and Double Jeopardy When the defendant
withdraws a plea after sentencing "the slate [i]s wiped cleaud, 'ttee court may impose

any lawful sentence after convictiostate v. Naji 205 N.J. Supe08, 216 (App. Div.
1985)(noting that a defendant is "not subjected, oppressively and vexatiously, to multiple
or enhanced punishment'hen the defendant chooses "to be resentenced fully aware of
the possible benefits and detriments").

15. Reversal of the Conviction on Appeal, Downgrading by the StateWhere a reviewing

court reverses a conviction that was the product of a plea agrgethe State may not
downgrade the conviction to a lesseeluded offense in an effort to save the plea, unless the
defendant consents to the downgra8¢ate v. Barbozal15 N.J. 415, 422 (1989)[T]o allow a

court to direct the entry of a guilty plea to a lessetuded criminal offense without defendant's
consent is tantamount to permitting a court to direct a verdict against a defendant in a criminal
case." Id. at 423. TlI]t would also violateRule 3:9-2, which prohibits the use of an admission
elicited in support of a refused guilty pledbid.

16. Misunderstanding as a Basis to Vacate a Plea.

(a) Defendant's Misunderstanding.A defendant may successfully cHeenge a
guilty plea on the ground that he or she misunderstood the sentencing terms of the
plea agreementState v. Alevras213 N.J. Super. 331, 333pp. Div. 1986)
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misunderstanding applicable credits and #teak consequences of the ple&late v.
Reinhardt 211 N.J. Super. 271, 275 (App. Div. 1986)roneouslybelieving the plea
agreement allowed for drug treatment).

(b) Court's Misunderstanding of Merger. As a matter offundamental fairness, a
defendant may withdraw a plea oemand where the defendatgtrimentally relied upon

the court's mistaken understding of the effect of merger oaligibility to drugcourt
speciaiprobation.State v. Ancrum449N.J. Super526, 540 (App. Div.), certif. denied

231 N.J. 222 (2017) (reversing a sentence of special probation because the defendant
committed an offense #@hprecludes special protian, and that offense survivederge

for purposes of determinirgpecialprobation eligibility).

17. Ineffective Assistance of Counsel Claims.

@) Claims Based on Incorrect Information. "[A]n attorney's gross misatbe of
sentencing exposure that prevents defendant from making a fair evaluation of a plea offer
and induces him to reject a plea agreement he otherwise would likely have accepted
constitutes remediable ineffective assistan@adte v. Taccetts851 N.JSuper.196, 214

(App. Div. 2002). Accord Lafler v. Cooper U.S. , , 132 S. Ct. 1376, 1385
(2012)

(b) Claims Based on Failure to Convey an Offer.Failure to notify a defendant of a
plea offer may result in a successful ineffective @ésste of counsel claim if the
defendant accepted a less favorable offélissouri v. Frye us. , ,132S.
Ct. 1399, 1407, 14081 (2012).
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. MERGER

Merger prevents a defendant from being punished more than once for a single wrongdioing.

to imposing a sentence, the court must determine whether similar crimes merge (see section A).
Section B of this Chapter addresses offenses where the Legislature has prevented merger.
Section C discusses case law on merger.

A. Merger in Generd: Statutory Provisions

1. Statutory Authority for Merging Offenses. N.J.S.A. 2C:18(a)(1) provides that when
conduct establishes more than one offense, the defendant may be prosecuted for each offense,
but may not be convicted of more than one offehse

(1) "One offense is included in the other," as defined in N.J.S.A-2@)1 or
(2) One offense is a conspiracy or preparation to commit the other offense; or
(3) The offenses require inconsistent findings of fact; or

(4) The offenses differ onlyn that one prohibits "a designated kind of conduct
generally," and the other prohibits "a specific instance of such conduct.”

2. "One Offense Included in Another! Pursuant to N.J.S.A. 2CG8(d), an offense is included
in another if any of the folleing circumstances apply:

(2) "It is established by proof of the same or less than all the facts required to establish
the commission of the offense charged";

(2) "It consists of an attempt or conspiracy to commit the offense charged or to commit
an dfense otherwise included therein"; or

(3) It differs from the offense charged only in the respect that a less serious injury or
risk of injury to the same person, property or public interest or a lesser kind of culpability
suffices to establish its comssion."

Note: The New Jersey Supreme Court has criticized the N.J.S.A.-&8@)1standard as
"mechanical” in nature, choosing instead to apply the more flexibl€qde standard set forth
in State v. Davis 68 N.J. 69, 7B1 (1975). State v. Tate 216 N.J. 300, 30®7 (2013).
However, the decision irstate v. Miles 229 N.J. 83, 92 (201/7)Ywhich involved double
jeopardy and not merger) migtequire @plication ofthe more mechanical standard to merger
Section C of this chapter discussesifavis standardandMiles decision
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B. Merger Precluded: Statutory Provisions

1. Leaving a Motor Vehicle Accident Resulting in Death. N.J.S.A. 2C:135.1 precludes
merger of the offense into a conviction for aggravated manslaughter (N.J.S.A-DQddkless
vehicular homicide (N.J.S.A2C:115) and strict liability vehicular homicide (N.J.S.A. 2C:11
5.3).

2. Second or Third Degree Leaving the Scene of a Boating AccidenhN.J.S.A. 2C:11
5.2(c) prohibits merger into a conviction for aggravated magbler (N.J.S.A. 2C:1%),
recklessvehicular homicide (N.J.S.A. 2C:19) and strict liability vehicular homicide (N.J.S.A.
2C:115.3).

3. Leaving a Motor Vehicle Accident Resulting in Serious Bodily Injury. N.J.S.A.
2C:121.1 precludes merger of théfense into a conviction for aggravated assault (N.J.S.A.
2C:121(b)) and assault by auto (N.J.S.A. 2C1R)).

4, Endangering an Injured Victim. N.J.S.A. 2C:121.2(d) provides that the conviction
"shall not merge with a conviction of the crime thatderd the person physically helpless or
mentally incapacitated.”

5. Third Degree Reckless EndangermentN.J.S.A. 2C:12(b)(2) instructs that the conviction
"shall not merge with a conviction for any offense that the defendant intended to commit or
facilitate, when the defendant violated the provisions of this sectibiote: Effective January

11, 2016, this statute was repealed and replaced by N.J.S.A.-2Q:2dndangering another
person), which does not include an angrger provision.

6. Luring or Enticing a Child. N.J.S.A. 2C:13%(f) precludes merger "with any other criminal
offense.”

7. Luring or Enticing an Adult. N.J.S.A. 2C:137(f) precludes merger "with any other
criminal offense.”

8. Third Degree Recording and Third Degree Disclosg Images of Sexual Contact.
N.J.S.A. 2C:1499(h) precludes one offense from merger into the other.

9. Bias Intimidation. N.J.S.A. 2C:16l(e) precludes merger with an offense, or attempt to
commit an offense, in Chapters 11 through 18 of Title 2Cwitin the following offenses:
harassment (N.J.S.A. 2C:33; prohibited weapons and devices (N.J.S.A. 2GBPossession

of a weapon for an unlawful purpose (N.J.S.A. 2€&439%and unlawful possession of a weapon
(N.J.S.A. 2C:3%).

10. Leader of a Cago Theft Network, Repeat Offender. N.J.S.A. 2C:22.4(a)(2)

precludes merger with the crime of robbery. N.J.S.A. 2Q:2(b) precludes merger "with the
conviction for any offense which is the object of the conspiracy."
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11. Leader of Organized Retail Theft Enterprise. N.J.S.A. 2C:2011.2 prohibits the
offense from merging with any offense that is the object of the conspiracy.

12. Use of a Juvenile in Theft of an Automobile. N.J.S.A. 2C:26017(a) prohibits merger
with the offense of auto theft.

13. Leader of Auto Theft Trafficking Network. N.J.S.A. 2C:2618 prohibits the offense
from merging with any offense that is the object of the conspiracy.

14. Computer Theft. N.J.S.A. 2C:2@5(h) provides that the conviction shall not merge with
a convction under any subsection of N.J.S.A. 2GZB (computer theft), with a conviction
under N.J.S.A. 2C:281 (wrongful access, disclosure of information), or with a conspiracy or
attempt to commit either offense.

15. False Use of Personal Identification. N.J.S.A. 2C:2117.2(b) prohibits merger with
another conviction under this statute or any other statute.

16. Financial Facilitation of Criminal Activity. N.J.S.A. 2C:2127(c) precludes merger
"with the conviction of any other offense constituting ttriminal activity involved or from
which the property was derived, and a conviction of any offense constituting the criminal activity
involved or from which the property was derived shall not merge with a conviction of an offense
defined in" N.J.S.A. 2@1-25 (financial facilitation of criminal activity).

17. Leader of a Child Pornography Network. N.J.S.A. 2C:244.1(d) (effective Feb. 1,
2018 provides thata conviction of leader of a child pornography network shall not merge with
the conviction forany offense which is the object of the conspiracy."

18. Use of a Juvenile to Commit a Crime. N.J.S.A. 2C:249(c) prohibits merger with the
underlying offense.

19. Witness Tampering. N.J.S.A. 2C:28(e) prohibits merger with "an offense that was the
subject of the official proceeding or investigation."

20. Official Deprivation of Civil Rights. N.J.S.A. 2C:365(c) precludes merger with any
other criminal offense.

21.  Pattern of Official Misconduct. N.J.S.A. 2C:307(b) provides that the convictidshall
not merge with a conviction of official misconduct, official deprivation of civil rights, or any
other criminal offense."”

22.  Solicitation of Street Gang Members.N.J.S.A. 2C:3328(g) provides that the conviction
shall not merge with another caotion under this statute, nor with "a conviction for any
criminal offense that the actor committed while involved in criminal street gang related activity."

23. Leader of a Dog Fighting Network. N.J.S.A. 2C:332(c) (effective Aug. 10, 2015)
provides tlat the conviction "shall not merge with the conviction for any offense, nor shall such
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other conviction merge with a conviction under this section, which is the object of the
conspiracy."

24. Leader of a Narcotics Trafficking Network. N.J.S.A. 2C:38 precludes merger with
any offense that is the object of the conspiracy.

25.  Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A. 2C:354.1(e)
prohibits the conviction from merging with a conviction for any drug offense in Chapter 35 of
Title 2C, or a conspiracy or attempt to commit a Chapter 35 offense.

26. Employing a Juvenile in a Drug Distribution Scheme.N.J.S.A. 2C:35 provides that
the conviction shall not merge with a conviction for a violation of N.J.S.A. 2@:@8ader of
narcotics trafficking network), N.J.S.A. 2C:36 (maintaining or operating a CDS production
facility), N.J.S.A. 2C:35% (manufacturing, distributing or dispensing a CDS), or N.J.S.A. 2C:35
9 (strict liability for drug induced death).

27. Manufacturing, Distributing or Dispensing a Controlled Dangerous Substance on
School Property. N.J.S.A. 2C:35/(c) precludes the conviction from merging with a conviction
under N.J.S.A. 2C:35 (manufacturing, distributing or dispensing a CDS) or N.J.S.A. 26:35
(employinga juvenile in a drug distribution scheme).

28.  Drug Distribution w ithin 500 Feet of Public Property. N.J.S.A. 2C:357.1(c) precludes
merger with a conviction under N.J.S.A. 2G89manufacturing, distributing or dispensing
CDS), or N.J.S.A. 2C:356 (empoying a juvenile in a drug distribution scheme).

29. Drug Induced Death. N.J.S.A. 2C:39(d) precludes merger "with a conviction for
leader of narcotics trafficking network, maintaining or operating a controlled dangerous
substance production facilitypr for unlawfully manufacturing, distributing, dispensing or
possessing with intent to manufacture, distribute or dispense the controlled dangerous substance
or controlled substance analog which resulted in the death."”

30.  Terrorism. N.J.S.A. 2C:38(f) precludes merger with any other offense.

31 Possession of a Bump Stock or Trigger CrankN.J.S.A. 2C:3%8(l) (effective Jan. 16,

2018 prohibits the court from merging a conviction for knowing possession of a bump stock or
trigger crank with a convign for possession of an assault firearm (N.J.S.A. 2G6(89 or

madine gun (N.J.S.A. 2C:35(a)).

32. Possession of a Weaporudng a Drug or Bias Crime. N.J.S.A. 2C:39%.1(d) prohibits
merger with any of the following offenses:

1 Leader of a narcats trafficking network (N.J.S.A. 2C:3B);
1 Maintaining or operating a drug production facility (N.J.S.A. 2€435

1 Manufacturing or distributing drugs (N.J.S.A. 2GR3b
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1 Manufacturing and dispensing Gamma Hydroxybutyrate (N.J.S.A. 2£235

1 Manufactrring and dispensing Flunitrazepam (N.J.S.A. 26535;

1 Employing a juvenile in a drug distribution scheme (N.J.S.A. 26)35

1 Possession of drugs on or near school property (N.J.S.A. 2;:35

1 Distribution or possession of drugs on public property (BlA. 2C:35/7.1);

1 Possession, distribution, or manufacturing imitation drugs (N.J.S.A. 28%nd
1 Bias intimidation (N.J.S.A. 2C:16).

33. Leader of Firearms Trafficking Network. N.J.S.A. 2C:3916 prohibits merger with
any offense that is the dujt of the conspiracy.

C. Standards Reqgarding Merger: Case Law

1. Merger Described. Merger prohibits a defendant from being punished more than once for a
single wrongdoing. State v. Tate216 N.J. 300, 302 (2013%tate v. Davis68 N.J. 69, 7-B1

(1975). Under the New Jersey Constitution, the right derives from "double jeopardy, substantive
due process, or some other legal ten@tate v. Davis68 N.J. 69, 77 (1975)Accord State v.

Diaz, 144 N.J. 628, 637 (1996)See alsdState v. Tate216N.J. 300, 30203 (2013) ("merger
implicates a defendant's substantive constitutional rights," has "sentencing ramifications," and
"has a measurable impact on the criminal stigma that attaches to a convicted defehbtatdt).

the Federal Constitution, ghright falls within the prohibition against double jeopar@tate v.
Dillihay, 127 N.J. 42, 448 (1992).

2. The Federal Blockburger Test. Under thesameelementgest set forth irBlockburger v.
United States284 U.S. 299, 304 (1932pne offense will not merge into another if it requires
proof of an element or fact,that the other offense does not requiRutledge v United States
517 U.S. 292, 2988 (1996) State v. Miles 229 N.J. 83, 92 (2017)This test mirrors the
standard set forth in N.J.S.A. 2E8{a), which our Court has criticized as "mechanic8tate v.
Truglia, 97 N.J. 513, 520 (1984).

3. The NewJerseyDavis Standard. Under the test set forth &tate v. Davis68 N.J. 69, 78
(1975), n determining whether a defendant may be punished for two convictions, a court must
first determine whether the Legislature intended to create separate offéingedid, thenthe

court must decide whether the offenses are so similar that conviction for both is nonetheless
prohibited by the Constitutionld. at 81. The court should employ a "flexible approach" that
considers the elements of the crime and tlutsfaf the case "attended by considerations of
fairness and fulfillment of reasonable expectation#bid. (internal quotation omitted).The

court mustconsider the following, in addition to any other relevant circumstances: "the time and
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place of eaclpurported violation"; whether the proof for each offense is the same; "whether one
act was an integral part of a larger scheme or episode; the intent of the accused; and the
consequences of the criminal standards transgresS¢até v. Davis68 N.J. 6981 (1975). The

weight that any factor receives "depend[s] on the circumstances of the particularioigse."

Note: The recent decision iBtate v. Milesmay affect the tedbr determining merger issues

In Miles, the Supreme Couradopted theBlockburger sameelements test for purposes of
resolving double jeopardy issyesot merger issues This was a change from the previous
approach, whichconsideredwhether two offensehad the same elements and whether the
evidence to prove the two offenseastthe sameState v. Miles229 N.J. 83, 996 (2017). See
alsoState v. Yoskowitz116 N.J. 679, 691 (198@xplaining that a defendant could not be tried
twice if the second offense had the same elements as the first, or if the second offensk require
proof of the same evidence)No published decision addresses whettiexr Miles double
jeopardy decision feects mergeranalysis which, unlike double jeopardy analysis, involves a
statute N.J.S.A. 2C:18(a)(1)

4. Legislative Authority to Impose Multiple Punishments. Under federal law, the Legislature

may impose multiple punishments for one offense, so long as it clearly expresses its intention to
do so. Missouri v. Hunter 459 U.S. 359, 3689 (1983). The New Jersey Supreme Court has
not determind "whether or to what extent New Jersey's constitutional guarantee affords greater
protection." State v. Dillihay 127 N.J. 42, 448 (1992) (citingState v. Churchdale Leasintl5

N.J. 83, 108 (1989)). But iDavis the Court said that if the Legislagéudid "no more than
simply apply different labels to what is in fact the same charge, it would plainly exceed its
authority.” Id. at 80. In a later decision the Court said that this proposition expressed "a more
restrictive view of legislative power" éim that authorized by the United States Supreme Court in
Hunter State v. Churchdale Leasintl5 N.J. 83, 123 (1989).

5. Greater Offenses Do Not Merge."No crime of greater degree or culpability can merge into
one of lesser degree or culpabilityState v. Hammond31 N.J. Supeb35 (App. Div. 1989)
Accord State v. Dillihay 127 N.J. 42, 4%0 (1992);State v. Battle256 N.J. Super. 268, 283
(App. Div. 1992).

6. Mandatory Penalties. "[M]andatory penalties attendamifpon a lesser charge" survive
mergerand must be included in the sentence on the greater off@tage v. Frank445 N.J.
Super. 98, 109 (App. Div. 2016yuoting State v. Baumann340 N.J. Super. 557 (App. Div.
2001) in holding that anandatory penaltfor a motor vehicle violatiosurvived merger See
also State v. Wadel69 N.J. 302, 303 (200Qlriving while intoxicated)State v. Dillihay 127
N.J. 42, 551992) (drug distribution in a school zon8}ate v. Connell208 N.J. Super. 688, 696
(App. Div. 1986) (the Graves Act).

7. The Harshest Sentence Must Be Imposed/Vhen offenses merge, the court must impose
"the more severe aspects of the sentencedoh offense."State v. Robinsgm39 N.J. Super.

196, 200 (App. Div. 2014) (imposing the maximum term on the conviction that merged and the
parole ineligibility term on the conviction that survived merger to impose the most severe
sentence authrized bythe two convictions)
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8. Merger of the General with the Specific. Convictions for lewdness and endangering the
welfare of a child merge when the basis of the conviction for endangering the welfare of a child
is the same as the facts that establistlteags.State v. Hackettl66 N.J. 66, 77 (2001).

9. Additional Element. Aggravated arson and first degree arBmrhire do not mergdecause
arsonfor hire requires an additional element of offering or accepting payment to start a fire.
State v. Alison, 208 N.J. SupeB, 2425 (App. Div.1985).

10. Separate Culpable Harm. Similar crimes will not merge when they involve separate
culpable harms.State v. Sotp385 N.J. Supe257, 26465 (App. Div.2006) (drug possession
within 1000 feet of a sdol and unlawful possession of a firearm while committing a drug
offense do not merge)State v. Walker 385 N.J. Super388, 40911 (App. Div. 2006)
(maintaining a structure within which drugs are sold and possession of drugs with intent to
distribute danot merge).

11. Different Protected Interests. Aggravated sexual assault of a child, (N.J.S.A. 2€:14
2(a)(1)) and child endangerment (N.J.S.A. 2c424)) do not merge because the statutes protect
different interests State v. Miller 108N.J. 112, 118 (1987)

12. Different Elements. Aggravated assault (N.J.S.A. 2C:1()(1) and (4)) and possession
of a handgun with the purpose of using it unlawfully against another (N.J.S.A.-2@&)B%lo
not merge because the elements of the crimes dfiatte v. Truglia97 N.J. 513, 521 (1984).

13. Separate Victims. Aggravated assault convictions will not merge when the defendant
harmed separate victim&tate v. Lewis223 N.J. Suped45, 12 (App. Div.1988).

14. Conspiracy and Preparatory Offenses. When the only purpose of the conspiracy or
preparatory offense was to commit the substantive offense, the convictions will nstage.v.
Grunow 102 N.J. 133, 147 (19863tate v. Hardisgr99 N.J. 379, 381 (1985).

15. Broader and Independent Purpose. A weapons offense will not merge with a
substantive offense when the evidence supports a finding that the purpose in possessing the
weapon was broader than, or independent of, the purpdbe substantive crime, and the jury
charge did not limit the defendant's purpose to the commission of the substantiveStateev.

Diaz, 144 N.J. 628, 6387 (1996). An example is when a defendant uses a weapon to commit a
robbery and also to frighh victims. Ibid. The purpose in possessing the weapon exceeds the
intent to commit a robbery, thus the two convictions do not mellgd. Accord State v. Tate

216 N.J. 300, 302 (2013) (explaining that "a conviction for tHedree possession of a&apon

for an unlawful purpose must merge with a conviction for-fiesgree aggravated manslaughter
when the evidence does not support the existence of another unlawful purpose for possession of
the weapon")State v. Best70 N.J. 56, 6867 (1976) (mergig a conviction for possession of a
weapon with a robbery conviction).

16. Motor Vehicle Offenses. Title 39 motor vehicle violations "fall within the generic
category of petty offenses that do not fit within the Code's definition of a Jesdeded
criminal offense.” State v. Frank445 N.J. Super. 98, 108 (App. Div. 2016) (quotBtate v.
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Stanton 176 N.J. 75, 98 (2003)). However, when motor vehicle offenses are consolidated with
indictable offenses for purposes of trial, it is appropriate for tlwet ¢c0 merge a motor vehicle
violation with a criminal convictionlbid.

17. Verdicts. When the verdict does not answer whether the defendant possessed a weapon
with a purpose broader than that needed to commit the substantive offense, the ctinathou
merge the weapons offense unless: (1) the indictment charged possession of a "weapon with a
broader unlawful purpose, either generally or specifically, than using the weapon to" commit the
substantive offense; (2) the evidence supports a findingradder purpose; (3) the judge
instructed the jury on the difference between possession with the specific unlawful purpose to
commit the substantive crime and a broader unlawful purpose; and (4) the verdict "express[es]
the jury's conclusion that the datéant had a broader unlawful purposé&tate v. Diaz144 N.J.

628, 639 (1996).

18. Special Verdict Form. When a defendant is charged with felony murder and more than
one felony that resulted in the murder, the court should ask the jury to designatspecial
verdict form which felony or felonies constitute the predicate criBtate v. Hil| 182 N.J. 532,

548 (2005). "If the jury designates more than one felony, . . . the trial court at sentencing is to
merge only tk predicate felony that set in motion the chain of events leading to the rrtneler
first-in-time' predicate felonyinto the felony murder conviction.lbid.

19. Ambiguity Resolved in Defendant's Favor. "Where one set of facts would support
merger ad another not, and neither the charge to the jury nor the verdict gives any clue as to
which set of facts the jury chose, the convictions should mer§tate v. Bull 268 N.J. Super.

504, 516 (App. Div. 1993)

20. Jury charge. If the jury charge instructed that the purpose in possessing a weapon was to
use it against a victim in the substantive offense, then the weapons offesissnenge with the
substantive offense, even if the evidence could have supported a separate unlawful purpose for
the weapons offenséState v. Diaz144 N.J. 628, 641 (1996).

21. Possession and DistributionConvictions. A conviction for possession of @ntrolled
dangerous substance (N.J.S24&:3510) will not merge with a conviction for distribution of a
controlled dangerous substance (N.J.S.A. 2G)36the "core conduct” and "mental elemeot”

the offenses is differenif the two are not diffenat, thenthe offense will merge. State v. Davis

68 N.J.69, 8283 (1975) (distinguishin&tate v. Booker86 N.J. Super. 175, 17/8 (App. Div.

1965)). See alscStatev. Miller, 449 N.J. Super460, 477 (App. Div. 2017)(fourth degree
possession of clii pornography merged with second degree distribution of child pornography
because "the crimes were reasonably proximate in time and place" and the defendant's use of
computer filesharing programs "was a necessary ingredient and integral part dfcboties)

certif. granted234 N.J. 1(2018.

22. Drug Distribution and Distribution in a School Zone. While N.J.S.A. 2C:357 precludes
merger of distributiorwithin-a-schoolzone with a N.J.S.A. 2C:35 distribution conviction,
subjecting a defendant gounishment under both statutes would violate principles of double
jeopardy because N.J.S.A. 2C:B5does not require proof of any additional elemeBtate v.
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Dillihay, 127 N.J. 42, 45, 51 (1992%tate v. Branal27 N.J. 64, 67 (1992). To comply with
double jeopardy principles,M.J.S.A.2C:357 offense may merge with another drug offense, so
long as the "period of parole ineligibility mandated by Section 7 is preser@&dté v. Dillihay

127 N.J. 42, 54 (19928tate v. Branal27 N.J. 64, 67 (199.

23. Drug Distribution and Distribution on Public Property. The same rationale applies to
the antimerger provision of N.J.S.A. 2C:381 (precluding merger of a convictiofor
distributing within 500 feet of a public housing facility, public park, or public building with a
conviction under N.J.S.A. 2C:3 (drug distribution), or N.J.S.A. 2C:3b (employing a
juvenile to distribute drugs)).State v. Gregory336 N.J. Super601, 607 (App. Div. 2001)
(merging a third degree conviction under N.J.S.A. 2€&536to a second degree conviction
under N.J.S.A. 2C:3%.1), State v. Parker33% N.J. Super. 415, 420 (App. Div. 2000) (holding
that a "third degree conviction under N.J.S.A. 2€73%hould have merged into" the defendant's
N.J.S.A. 2C:35/.1 second degree conviction, with the N.J.S.A. 2@:3Bandatory minimum
term's surviving merge

24.  Drug Induced Death and Drug Distribution. Although the antmerger provision of
N.J.S.A. 2C:38 (drug induced death) explicitly prohibits merger into a conviction under
N.J.S.A. 2C:35(a) (drug distribution), a Section 5 offense will merge im Section 9 offense if
the crimes arise out of the same transact®tate v. Maldonaddl37 N.J. 536, 5884 (1994).

25. Drug Induced Death and Distribution within a School Zone. These two offenses
(N.J.S.A. 2C:359 and N.J.S.A. 2C:33) do not merg because they require different proofs.
State v. Maldonadd 37 N.J. 536, 582 (1994).

26. Possession of a Weaponuwling a Drug Crime. N.J.S.A. 2C:3%.1(d) (precluding
merger of a conviction for possession of a weapon while committing certain drogesfferith

the underlying drug conviction), does not violate principles of due process and double jeopardy
under either the Federal or State Constituti@tate v. Martinez387 N.J. Superl29, 14246

(App. Div. 2006} State v. Soto (11)385 N.J. SupeR57, 26166 (App. Div.2006)

27. Booby Traps during Drug Distribution or Manufacturing. N.J.S.A.2C:354.1(e)
(precluding merger of a conviction for using booby traps in connection with drug manufacturing
or distribution with a drug offense) doestnviolate a defendant's right of due process or
protection against double jeopardy under either the Federal or State ConstitGtiate v.
Walker, 385 N.J. SupeB388, 40811 (App. Div.2006).

28. Penalties and AssessmentsThe court may not imposeepalties and assessments on a
merged convictionState v. Francjs341 N.J. Super. 67, 69 (App. Div. 2001)

29. Merged Crimes Are Not Extinguished. Because mergedoes not extinguish the
conviction on the lesser charge, if the conviction on the greater charge is reversed qriteppeal
State may request the court to impose sentence on the lesser offense instead of retrying the
defendant on the greater offensBiate v. Penningtgn273 N.J. Super289 (App. Div.1994).

This principle also applies where the State retries the defendant on the greater offense and the

30



jury acquits the defendant of that offensgtate v. Bechean899 N.J. Super. 268, 275 (Law
Div. 2007)

30. Merged Offenses and Drug Court Eligibility. An offense thaprecludesa sentence of
drug-court specialprobation,pursuant to N.J.S.A. 2C:3B4(b), surwes merger and renders a
defendant ineligible for special probatiorState v. Ancrum449 N.J. Super. 526, 540 (App.
Div.) (reversing a sentenad special probation becautiee defendant committed an aggravated
assault, certif. denied 213 N.J. 222 (204). The merged offense is not extinguished for
purposes of determining spee@bobation eligibility. 1bid.

31. Merger Is Inapplicable to Charges. Convictions merger; charges do n@tate v. Martin

335 N.J. Super. 447, 450 (App. Div. 20010 hus, the court may not merge a charged offense
into an offense to which the defendant pleads guilbyd. For a discussion on the difference
between rarger andmultiplicity of chargesi(e. charging multiplecounts of the same offense
when the defendant's condwsttpports a conviction for only one coyrdeeState v. HiltWhite,
456N.J. Superl, 69 (App. Dv. 2018.

32.  lllegal Sentence. "[T]he failure to merge convictions results in an illegal sentence for
which there is no procedural time limit for correction,” because merger implicates a defendant's
substantive state constitutional righftate v. Romerdl91 N.J59, 80 (2007).

33. Plea Agreements.

(a) Waiver. A defendant may waive the right to merger in a plea agreen&ate v.
Crawley 149 N.J. 310, 319 (19973tate v. Truglia97 N.J. 513, 5224 (1984).

(b) Information at Plea Entry. "[W]here the ultimate resolution of the merger issue

is uncertain, a guilty plea need not necessarily be overturned when a trial court fails to
inform a defendant abouhe possibility of merger because such a failure does not
misinform the defendant about his potential senten&tdte v. Crawley149 N.J. 310,
31617 (1997).
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V. IMPRISONMENT

In deciding whether to impose a term of imprisonment, the court mustdmsider whether the

offense is subject to the presumption of imprisonment or the presumption-ghposonment

(see section A). If the court decides to impose a sentence of imprisonment, the court must set a
term within the ordinary range applicalitethe offense (see section B), unless the court decides

to downgrade the offense (see Chapter | on sentencing procedure) or to impose an extended term
(see Chapter VIl on extended terms). The location of incarceration depends upon the length of
the serénce (see section C(4)). For statutory rules and case law relating to imprisonment, see
sections C and D, respectively.

A. Presumptions in Favor of and against Imprisonment: Statutory
Provisions

1. Statutory Authority on the Presumption of Imprisonment. N.J.S.A. 2C:441(d) provides

that the court shall impose a sentence of imprisonment on a defendant convicted of: (1) a first
degree crime; (2) a second degree crime; (3) a third degree crime if the court finds (a) the
defendant is involved in ganized criminal activity, (b) the offense involved an act of domestic
violence in the presence of a child under sixteen years of age, or (c) the offense involved an act
of domestic violence and the defendant committed at least one act of domestic e®len

more than one occasion,"” N.J.S.A. 2CGH4)(15); or (4) a third degree crime of auto theft or
unlawful taking of an auto if the defendant "has previously been convicted of either offense,"
N.J.S.A. 2C:441(d).

An Exception to the Presumption of mprisonment. The court need not impose a
sentence of imprisonment on a defendant subject to the presumption of imprisonment if
the court concludes, "having regard to the character and condition of the defendant, . . .
that his [or her] imprisonment woulge a serious injustice which overrides the need to
deter such conduct by others." N.J.S.A. 2€t{d).

2. Statutory Authority on the Presumption of Nonlmprisonment. N.J.S.A. 2C:441(e)
instructs: "The court shall deal with a person convicted of Bamneé other than a crime of the

first or second degree, who has not previously been convicted of an offense, without imposing a
sentence of imprisonmennless having regard to the nature and circumstances of the offense
and the history, character and ddion of the defendant, it is of the opinion that his [or her]
imprisonment is necessary for the protection of the public under the criteria set forth" in N.J.S.A.
2C:441(a) (the aggravating factors).

3. Offenses to wich the Presumption of Norlmpri sonment Does Not Apply. The
presumption of noimprisonment does not apply if the court finds that (a) the defendant is
involved in organized criminal activity, the offense involved an act of domestic violence in the
presence of a child under sixteen yeaf age, the offense involved an act of domestic violence
and "the defendant committed at least one act of domestic violence on more than one occasion,"
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N.J.S.A. 2C:441(a)(15),or (b) the defendant committed any of the following third degree crimes
(N.JS.A. 2C:441(e)):

il
1

T
)l

Third degree theft of a motor vehicle (N.J.S.A. 2C20

Third degree eluding (N.J.S.A. 2C:29,

Strict liability vehicular homicide (N.J.S.A. 2C:HL3);

Third degree using a false government document (N.J.S.A. ZC124));

Third degree distributing, manufacturing, or possessing an item containing
personal identifying information of another person (N.J.S.A. 2Q23(b));

Third or fourth degree bias intimidation (N.J.S.A. 2CG1)6
Third degree assault (N.J.S.A. 2CG1()(12));

Third degree knowingly leaving the scene of an accident that results in serious
bodily injury to another person (N.J.S.A. 2G12),

Third or fourth degree gang criminality (N.J.S.A. 2GZ3; or

Third or fourth degree promotion of organizseet crime (N.J.S.A. 2C:330).

The following offenses also provide that the presumption ofimgmisonment shall not

apply:

T
il

Leaving the scene of a boating accident (N.J.S.A. 26:2());

Strict liability vehicular homicide (N.J.S.A. 2C:HL3(h) (effective July 21,
2017);

A first offense of third degree interference with the custody of a child (N.J.S.A.
2C:134(a));

Possession of 100 or more items depicting the sexual exploitation or abuse of a
child (Note that the court may make an exceptibfiimprisonment would be a
serious injustice which overrides the need to deter such conduct by others”
(N.J.S.A. 2C:244(b)(5)(b));

Corrupting or influencing a jury (N.J.S.A. 2C:3%c));

Pattern of official misconduct, first time offender (N.J.S.A:3E7(b)); and
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9 Drug distribution to a minor or a pregnant female (N.J.S.A. 2@)35

B. Ordinary Terms of Imprisonment: Statutory Provisions

1. Statutory Authority for Ordinary Terms of Imprisonment. The Code classifies crimes

into four degrees (fat through fourth). N.J.S.A. 2C:43a). If the Code is silent on the degree

of crime, or if the offense is designated a misdemeanor, then the crime is one of the fourth
degree. N.J.S.A. 2C:4Ba). A high misdemeanor is a crime of the third degreel.SMA.
2C:431(b).

N.J.S.A. 2C:43%(a) sets forth the following ordinary terms of imprisonment for first through
fourth degree crimes, while N.J.S.A. 2C8&3provides for disorderly persons and petty
disorderly persons offense:

1 First degree crime: diween ten and twenty years;

1 Second degree crime: between five and ten years;

1 Third degree crime: between three and five years;

1 Fourth degree crime: not to exceed eighteen months;

1 Disorderly persons offense: a term not to exceed six months; and

1 Petty disorderly persons offense: a term not to exceed thirty days.

2. Enhanced Ordinary Terms for Certain Offenses. The following offenses have enhanced
ordinary terms.

(&) Murder. A murder conviction requires one of the following two sentengekess
the defendant is a juvenileho was tried as an aduib which case the defendant shall be
sentenced under N.J.S.A. 2C3(b)(1) to a term between thirty years and life
imprisonment with a thirtyear period of parole ineligibilityN.J.S.A. 2C:1-3(b)(5)
(effective July 21, 2017)

(1) Thirty-Year Minimum. A defendant must serve between thirty years to life
imprisonment for first degree murder with a thiigar period of parole
ineligibility. N.J.S.A. 2C:113(b)(1). The thirtyyear minmum term also applies

to a conviction for an attempt or conspiracy to murder five or more persons.
N.J.S.A. 2C:4(a).

(2) Life without Parole. If the following circumstances apply, the defendant
"shall be sentenced" to life imprisonment without thestality of parole:
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(i) The victim was a law enforcement officer murdered while performing
official duties or because of his or her official status, N.J.S.A. 2C:11
3(b)(2); or

(i) The victim was less thamrighteenyears old and the murder was
carried out during a sexual assault (N.J.S.A. 2€2)4r criminal sexual
contact (N.J.S.A. 2C:18), N.J.S.A. 2C:18(b)(3)Xa) (effective July 21,
2017 Note: under the former version of N.J.S.A. 2G3(b)(3)(a) the
victim had to be less than fourteen yeady;abr

(i) The defendant purposely or knowingly caused the death, or serious
bodily injury resulting in death, "by his her own condugat;procured the
commission of the offense by the payment or promise of payment of
something of pecuniary valuer solicited the commission of the offense

as a leader of a narcotics trafficking netwook,committed a crime of
terrorism during which a murder occurreshd a jury finds beyond a
reasonable doubt that any of the twelve aggravating factors listed in
N.J.SA. 2C:113(b)(4), are applicable. N.J.S.A. 2C:3(b)(4).

(b) First Degree Aggravated Manslaughter: between ten and thirty years (N.J.S.A.
2C:114(c)).

(c) Kidnapping in the First Degree:

(d)

(1) Victim Is Sixteen Years of Age or Older: between fifeen and thirty years.
N.J.S.A. 2C:131(c)(1).

(2) Victim Is Less han Sixteen Years Old: twenty-five years without parole
eligibility, or a term between twerndjve years and life imprisonment with a
parole ineligibility period of twentyive years,f: (a) the defendant subjected the
victim to a sexual assault (N.J.S.A. 2GA} a criminal sexual contact (N.J.S.A.
2C:143), orchild endangerment (N.J.S.A. 2C:23 or (b) the defendant sold or
delivered the victim for pecuniary gain, and the salerditilead to the victim's
return to a parent or guardian. N.J.S.A. 2CH{&(2).

Human Trafficking: twenty years without parole eligibility, or a prison term

between twenty years and life with a parole ineligibility period of twenty years. N.J.S.A
2C:138(d).

(e)

Carjacking: between ten and thirty years with a five year period of parole

ineligibility. N.J.S.A. 2C:182(b).

(f)

Bias Intimidation: where the underlying crime is a crime of the first degree,

between fifteen and thirty years. NbJA. 2C:161(c).
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(9) Unauthorized Acts at a Nuclear Electric Generating Plant: between fifteen
and thirty years. N.J.S.A. 2C:r7

(h) Gang Criminality: where the underlying crime is a crime of first degree,
between fifteen and thirty years. N.J.S2&:3329(b).

) Promoting Organized Street Crime: between fifteen and thirty years. N.J.S.A.
2C:3330(b).

a) Leader of a Narcotics Trafficking Network: life imprisonment with a twenty
five-year period of parole ineligibility. N.J.S.A. 2C:35 (Note that pursuant to N.J.S.A.
2C:3512, the State may waive this enhanced term. See Chapter XIV on drug offender
sentencing for further discussion.)

(K) Drug Distribution to a Minor or a Pregnant Female: "twice the term of
imprisonment, fine and penalty. . authorized or required to be imposed by" any
provision of Title 2. N.J.S.A. 2C:38. (Note that pursuant to N.J.S.A. 2GB5, the

State may waive this enhanced term. See Chapter XIV on drug offender sentencing for
further discussion.)

() Terrorism:
(1) Death Does Not Result: thirty years without parole eligibility, or a term
between thirty years and life imprisonment with a parole ineligibility period of
thirty years. N.J.S.A. 2C:33(b)(1).
(2) Death Results:life imprisonment withotiparole. N.J.S.A. 2C:38(b)(2).

(m) Producing or Possessing Chemical Weapons, Biological Agents, or Nuclear or
Radiological Devices

(1) Death Does Not Result:thirty years without parole eligibility, or a term of
years between thirty years arii@ limprisonment with a parole ineligibility period
of thirty years. N.J.S.A. 2C:38(a)(1).

(2) Death Results:life imprisonment without parole. N.J.S.A. 2C:3@&)(2).

Standards Relating to Imprisonment: Statutory Provisions

1. Guilty Pleas and Failure to Plead May Not Be Considered in Deciding Whether to
Impose a Prison Term. Pursuant tdN.J.S.A. 2C:441(c)(1), the court may not consider a plea

of guilty or a failure to plead guilty in deciding whether to withhold or impose a sentence of
imprisonment.
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2. The Court Must Consider the ReaiTime Consequences of Incarceration.N.J.S.A.
2C:441(c)(2) instructs: "When imposing a sentence of imprisonment the court shall consider
the defendant's eligibility for release under the law governen@le, including time credits
awarded pursuant to Title 30 of the Revised Statutes, in determining the appropriate term of
imprisonment.”

3. Presumptive Terms Eliminated. The Code used to require the court to impose presumptive
terms set forth in N.J.8. 2C:441(f) unless the aggravating and mitigating factors warranted a
longer or shorter term. IState v. Natale JI184 N.J. 458, 487 (2005), the Court declared this
practice unconstitutional under the Sixth Amendmente S&tion D of this chapter for further
discussion.

4. Statutory Authority for Places of Imprisonment. N.J.S.A. 2C:4310(a) to (c) provides for
the following places of incarceration based on the length of the sentence:

(a) Terms of One Year or Longer. Unless the court imposes an indeterminate term
pursuant to the young adult offender statute (N.J.S.A. 28)48nd except as provided in
N.J.S.A. 2C:4310(b) below, "when a person is sentenced to imprisonment for any term
of 1 year or greater, the coushall commit him [or her] to the custody of the
Commissioner of the Department of Corrections for the term of his [or her] sentence and
until released in accordance with law."

(b) Terms Not Exceeding Eighteen Months. A defendant sentenced to
imprisonmen for a term not exceeding eighteen months may serve the time at a county
penitentiary or workhouse.

(c) Terms Less han One Year. A defendant sentenced to one year or less shall serve
the term at "the common jail of the county, the county workhouseh@rcounty
penitentiary. . . . In counties of the first class having a workhouse or penitentiary,
however, no sentence exceeding 6 months shall be to the common jail of the county."

5. Place of Imprisonment Based pon the Aggregate SentenceFor purposs of deciding the

location of imprisonment, the court shall aggregate the length of the sentence. N.J.S.A. 2C:43
10(d).

D. Standards Relating to Imprisonment: Case Law

1. Deciding Whether a Presumption Is Applicable. The first step in imposing germ of
incarceration is to determine whether the presumption of incarceration (N.J.S.A: @M
applicable. Sate v. Riveral24 N.J. 122, 12586 (1991). The presumptions for and against
incarceration are not ailhclusive. For example, a secetiche offender charged with third or
fourth degree crimes is generally not subject to either presump8tate v. Maurer438 N.J.
Super. 402, 411 (App. Div. 20143tate v. Devlin 234 N.J. Supeb45, 555 (App. Div1989)
Accord State v. Crawford379 N.J.Super. 250, 259 (App. Div. 2005) (explaining that neither
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presumption applied because the "defendant was convicted of threedegrée crimes but he
was not a firstime offender").

2. When Neither Presumption Applies. Where neither presumption @pes, the court must
weigh the aggravating and mitigating factors to determine whether incarceration is appropriate.
State v. Baylassl14 N.J. 169, 173 (1989).

3. The Presumption of Imprisonment and Plea AgreementsWhen a defendant pleads guilty

to a first or second degree crime, the presumption of imprisonment applies even if the plea
agreement can be construed as providing that the defendant would be sentenced as if for a crime
of a lesser degree.State v. O'Connorl(6 N.J. 399, 40405 (1987). The presumption's
applicability is determined by the offense for which the defendant is convilttied.

4. Overcoming the Presumption of Imprisonment, the Serious Injustice ExceptionThe

'serious injustice’ exception tdhe presumption of imprisonment applies only in ‘truly
extraordinary and unanticipated circumstanceStéte v. Jabboud 18 N.J. 1, 7 (1990) (quoting

State v. Roth95 N.J. 334, 358 (1984)). To satisfy the standard, the defendant should show that
he orshe is "idiosyncratic."State v. Jarbathil14 N.J. 394, 408 (1989)SeeState v. E.R.273

N.J. Super. 262, 2745 (App. Div. 1994)uncontradicted prognosis of immimedeath within

six months due to AlD$elated disease constitutes "idiosyncratic” situatiohpe court must

also consider "the gravity of the offense with respect to the peculiar facts of a case to determine
how paramount deterrence will be in the [s&ring] equation.”State v. Eversl75 N.J. 355,

395 (2003).

(@) Clear and Convincing Evidence. The court should determine whether there is
“clear and convincing evidence that there are relevant mitigating factors present to an
extraordinary degreend, if so, whether cumulatively, they so greatly exceed any
aggravating factors that imprisonment would constitute a serious injustice overriding the
need for deterrence State v. Eversl75 N.J. 355, 3994 (2003).

(b) Mitigating Factors Preponderate and First-Time Offenders. The court is

not justified in finding the presumption of imprisonment overcome on the basis that the
mitigating factors preponderate and the defendant is aifistoffender. State v. Evers

175 N.J. 355, 388 (2003). Raththese are reasons to downgrade a sentence or impose a
sentence at the low end of the sentencing rarigiel. Accord State v. Lebra357 N.J.
Super. 500, 511 (App. Div. 2003).

(c) Hardship. A defendant's finding incarceraticdifficult and the hardship that

will come to his or her family are not sufficient reasons to overcome the presumption of
imprisonment and the need for deterrenSéate v. Jabboud 18 N.J. 1, 8 (19905tate v.
Johnson118N.J. 10, 1719 (1990) This is true even if the defendant is a police officer
who might face peculiar hardship in prisostate v. Corso355 N.J. Supeb18, 52829

(App. Div. 2002)
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(d) Court's Disagreement wvith the Verdict. Disagreement with a jury verdict cannot
justify a finding of "serious injstice” so as to overcome the presumption of incarceration.
State v. Cooke345 N.J. Super80, 48990 (App. Div. 2001)

5. Ovecoming the Presumption of Norlmprisonment. To overcome the presumption of
norrimprisonment, "the sentencing court must be persuaded by a standard that is higher than
‘clear and convincing' evidence that incarceration is necessatgté v. Gardnerl13 N.J. 510,

517-18 (1989). An element of the crime cannot be an aggravating factor, and general deterrence
alone is insufficient to overcome the presumpti@h.at517-20.

6. EnhancedOrdinary Terms and Cruel and Unusual Punishment.

@) Leader of a Drug Trafficking Network Life Imprisonment. The requirement
that a leader of a narcotics trafficking network serve an ordinary term of life
imprisonment with twentfive years of paroléneligibility (N.J.S.A. 2C:353) does not
constitute cruel and unusual punishmer@tate v. Kadonsky288 N.J. Superdl, 45
(App. Div. 1996).

(b) Carjacking. The enhanced imprisonment range of ten to thirty years witliea fi
year period of parole ineligibility for carjacking (N.J.S.A. 2G2)5does not constitute
cruel and unusual punishmengtate v. Zadoygn290 N.J. Super. 280, 286 (App. Div.
1996);State v. Williams289 N.J. Supe6ll, 61718 (App. Div.1996)

(c) Life without Parole for Juvenile Offenders. "[T]he Eighth Amendment forbids

a sentencingcheme that mandates life in prison without possibility of parole for juvenile
offenders.” Miller v. Alabama US. ,  ,132 S. @455, 24692012).See
alsoMontgomery v. Louisiana ~ U.S. |, 136 S. @8, 734(2016) (ruling that

Mil ler v. Alabamaapplies retroactively).The Miller rule "applies with equal strength to

a sentence that is tipeactical equivalent of life without paroleState v. Zuber227 N.J.

422 447, cert. denied U.S. 138 S. Ct. 1542017) "The focusat a juvenilés
sentencing hearing belongs on tleakltime consequences of the aggregate sentehoe.
that end, judges must evaluate tddler factors when they sentence a juvenile to a
lengthy period of parole ineligibility for a single offensdd. at447.

7. Presumption of Imprisonment and Split Sentences. Where the presumption of
imprisonment applies and the facts present no basis to overcome the presumption, the court may
not impose a "split sentence" (a probationary term with a jail terencdition of probation,
N.J.S.A. 2C:42(b)(2)). State v. O'Connerl05 N.J. 399, 4121 (1987). The jail term in a split
sentence is a condition of probation and does not equate to imprisonment for purposes of the
presumpbn of imprisonment.lbid.

8. Presumption of Nonlmprisonment and Split Sentences.Where the presumption of non
imprisonment applies and the facts present no basis to overcome the presumption, the court may
impose a split sentence of probation withad jerm. State v. Hartye105 N.J. 411, 4189

(1987)
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9. Periodic Service of a Repeat DWI OffendeMandatory Term. "[A] third or subsequent
DWI offender is ineligiblefor periodic service of the mandatory 188y sentence" required by
N.J.S.A. 39:450(a)(3). State v. Anicamad55N.J. Super365 368 (App. Div. 2018.

10. Prior Record. When considering a defendant's prior record, an "offense” includes
disorderly pesons and petty disorderly persons offens8sate v. Battle256 N.J. Super268,

285 (App. Div.1992) State v. Kates185 N.J. Sper. 226, 22728 (Law Div. 1982) A prior
uncounseled conviction for a nonindictable offense is not an offense for purposes of enhanced
sentencing.State v. Garcial86 N.J. Super. 386, 389 (Law Div. 1982)
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V. PROBATION, SPLIT SENTENCES AND SUSPENDED
SENTENCES

In certain cases, the sentencing court may impose a senfemabation, a split sentence, or a
suspended sentence (see sections A and C). If the defendant violates a term of the sentence, the
court must resentence the defendant on the original charge and must impose a sentence for any
violation that constitutesneoffense (see sections B and C).

A.  Probation, Split _Sentences and Suspended Sentences: _ Statutory
Provisions

1. Statutory Authority for Probation. N.J.S.A. 2C:42(b)(2) provides that a court may
impose a sentence of probation, except as providdd].S.A. 2C:42(g). N.J.S.A. 2C:42(g)
prohibits the court from imposing probation for any of tifeenses enumerated N.J.S.A.
2C:436.4(a)(parole supervision for lifefNote that pursuant td. 2017 c. 141 andL. 2017c.
333, N.J.S.A. 2C:48.4(@) includes N.J.S.A. 2C:24(b)(5)(a), N.J.S.A. 2C:24(b)(5)(b)(i), (ii)
and (iii) (child endangerment) and N.J.S.A. 2G4£4 (leader of a child pornography netwprk

1 Aggravated sexual assault (N.J.S.A. 2C214));

1 Sexual assault (N.J.S.A. 2C:24b) or (c));

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));

1 Kidnapping (N.J.S.A. 2C:23(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2C44), N.J.S.A. 2C:24(b)(3) and
N.J.S.A. 2C:24(0b)(5)(b)()) or (i))) (N.J.S.A. 2C:244(b)(4) NJ.S.A. 2C:24
4(b)(5)(a)and N.J.S.A. 2C:24(b)(5)Xb)(iii) on motion by the State)

91 Leader of a child pornography network.JNs.A. 2C:244.1 on motion by the States)

1 Luring (N.J.S.A. 2C:13®); or

1 A violation of a special sentence of community supémigor life (N.J.S.A. 2C:43
6.4(d)).

2. Duration of Probation. A period of probation shall be "not less than 1 year nor more than 5
years." N.J.S.A. 2C:43(a).

3. Statutory Authority for a Split Sentence. N.J.S.A. 2C:432(b)(2) provides that theourt

may impose a® condition of probation a term of incarceration. This type of probation is
commonly referred to as a split sentence. If the defendant was convicted of a crime, the jail term
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may not exceed 364 days. N.J.S.A. 2C4B)(2). If the @fendant was convicted of a
disorderly persons offense, the jail term may not exceed 90 tiaigs.

4. Statutory Authority for a Suspended SentenceN.J.S.A. 2C:432(b) authorizes the court to
suspend a sentence.

Duration of a Suspended Sentence.Pursuant toN.J.S.A. 2C:48(a), a suspended
sentence shall not "exceed the maximum term which could have been imposed or more
than 5 years whichever is lesser."

5. Offenses hat Preclude Suspension of Sentence and Noncustodial Terms.

(@) Luring or Enticing a Child. N.J.S.A. 2C:1%(f) prohibits the court from
suspending a sentence and from imposing a noncustodial term against anyone convicted
of luring or enticing a child. N.J.S.A. 2C:B{d) and (e) have the same requirement for
repeat offenderss(@ibsection (d)) and persons with certain prior convictions (subsection

(€)).

(b)  Luring an Adult. N.J.S.A. 2C:137(f) prohibits the court from suspending a
sentence and from imposing a noncustodial term for luring an adult. N.J.S.A-2@)13

and €) have the same requirement for repeat offenders (subsection (d)) and persons with
certain prior convictions (subsection (e)).

(c) Sexual Assault or Criminal Sexual Contact. N.J.S.A. 2C:146 prohibits the
court from suspending a sentence and imggpainoncustodial term if the defendant has a
prior conviction for sexual assault or criminal sexual contact.

(d)  Arson. N.J.S.A. 2C:171(e) prohibits the court from suspending a sentence or
imposing a noncustodial term if the defendant committed agg@\ason of a health

care facility or physician's office. N.J.S.A. 2C:1{@) prohibits a court from suspending
sentence or imposing a noncustodial term if the targeted structure was a place of worship.

(e) Leader of a Cargo Theft Network. N.J.S.A. 2C20-2.4(e) prohibits the court
from imposing a noncustodial sentence and from suspending sentence for a second or
subsequent offense of leader of a cargo theft network.

) Theft from a Cargo Carrier. N.J.S.A. 2C:2@.6(c) prohibits the court from
imposng a noncustodial sentence and from suspending sentence aggiessoa
convicted of a second or subsequent offense of theft from a cargo carrier.

(9) Child Endangerment. N.J.S.A. 2C:244(b)(5)(b) requires the court impose a
term of imprisonment ithe defendant possessed 100 or more items depicting the sexual
exploitation or abuse of a child "unless, having regard to the character and condition of
the defendant, it is of the opinion that imprisonment would be a serious injustice which
overrides theneed to deter such conduct by others."
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(h) Drug Tampering. N.J.S.A. 2C:4617(c) prohibits the court from suspending the
sentence or imposing a noncustodial term on a health care professional or agent who
"knowingly tampers with a cosmetic, drug or fqmaduct."

6. Authorized Conditions of Probation and Suspended SentencesN.J.S.A. 2C:45l(a)
provides that the court may place "such reasonable conditions” on a probation sentence or a
suspended sentence "as it deems necessary to insure that" titadefwill lead a lawabiding

life." Authorized conditions include, N.J.S.A. 2C:4f) to (Q):

il
1

T
il

Supporting dependents;

Continued employment;

Medical or psychiatric treatment;

Vocational training or course of study;

Maintaining certain residence;

Refrainng from frequenting certain places;
Refraining from possessing a weapon;
Maintaining residence within the jurisdiction;
Regularly reporting to a probation officer;

Allowing access to the defendant's home;
Payment of a fine, fee, assessment and restitution
Community service;

Restricted internet access and computer examinations; and

Any other condition reasonably related to rehabilitation.

7. Imposing Sentence in the Context of Multiple OffensesThe following rules apply when
imposing sentence for rttiple offenses or when the defendant is serving a sentence for another
offense at the time of sentencing.

(@)

Probation Prohibited in Certain Cases. N.J.S.A. 2C:445(f) instructs that

when a court imposes sentence on a defendant who is already sesentence for an
offense "committed prior to the former offense,” the court may not impose a term of
probation, "except as authorized by N.J.S.A. 243(2)" (the split sentence
provision). N.J.S.A. 2C:458(f)(1).

43



(b) Concurrent and Consecutive Tems. "Multiple periods of suspension or probation
shall run consecutively, unless the court" orders otherwise. N.J.S.A.-3F)@).

(i) Sentence of One Year or More. "When a sentence of imprisonment in
excess of one year is imposed, the service umh ssentence shall satisfy a
suspended sentence on another count or prior suspended sentence or sentence to
probation, unless the suspended sentence or probation has been violated in which
case any imprisonment for the violation shall run consecutivélyJ':S.A. 2C:44

5()(3).

(i) Sentence of One Year or Less."When a sentence of
imprisonment of one year or less is imposed, the period of a
suspended sentence on another count or a prior suspended sentence
or sentence to probation shall run during therigd of such
imprisonment, unless the suspended sentence or probation has
been violated in which case any imprisonment for the violation
shall run consecutively." N.J.S.A. 2C:8{)(4).

8. Modifications of Probation and Suspended Sentenc®n applicéion of a probation officer

or the defendant, or on its own initiative, the court may modify the terms of probation or a
sentence suspension and may add conditions to the sentence. N.J.S.AR(BY:49he court

shall eliminate any requirement that inges an unreasonable burden on the defendimdl.

9. Extension of Probation and Suspended SentencH.the defendant has not satisfied a fine,
penalty, or restitution at the end of the probationary or suspended sentence term, the court may
extend he sentence for an additional period not to exceed a period authorized by N.J.S.A. 2C:45
2(a). N.J.S.A. 2C:42(c).

10. Discharge of Probation and Suspended Sentenc@n application of the defendant or a
probation officer, or on its own initiative, tle®urt may discharge the defendant from probation
or a suspended sentence "at any time." N.J.S.A. 2Z&)5

B. Violation of a Term of Probation or of a Suspended Sentence: Statutory
Provisions

1. Statutory Authority for Summons, Arrest and Detention. N.J.S.A. 2C:453(a)(1) provides

that at any time during a term of sentence suspension or probation the court may summons the
defendant to appear before it or issue a warrant for the defendant's arrest. N.J.S-A(2C%5

allows a probation oifer or peace officer to arrest the defendant without a warrant upon
probable cause that the defendant violated a term of sentence suspension or probation.

(@) Hearing. N.J.S.A. 2C:454 instructs that the defendant must receive written
notice of theviolation charges and must be provided a hearing at which he or she "shall
have the right to hear and controvert the evidence against him [or her], to offer evidence
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in his [or her] defense, and to be represented by counsel.” The court may hold the
defendnt without bail pending decision on the charges. N.J.S.A. 2Z&a83).

(b)  Tolling Pending Disposition of the Charges. The probation or suspension
period is tolled pending disposition of the violation charges. N.J.S.A. Z%c)5 In the
event thecourt finds no violation of probation, the period will be deemed not tollad.

2. Revocation of Probation or Sentence Suspensioif.the court finds "that the defendant has
inexcusably failed to comply with a substantial requirement imposed@sdéion of" probation

or sentence suspension, or if the defendant is convicted of another offense, the court "may revoke
the suspension or probation and sentence or resentence the defendant." N.J.S:3(a2(@}45
However, "[n]o revocation of suspeos or probation shall be based on failure to pay a fine or
make restitution, unless the failure was willfullid.

3. Resentencing the Initial Offense.In resentencing the initial offense, the court may impose
"any sentence that might have beenasgd originally.” N.J.S.A. 2C:43(b).

4. Credit for Time Seved. Pursuant to N.J.S.A. 2C:4Ke), if the court imposes a term of
incarceration as a condition of probation or sentence suspension, "[t]he term of imprisonment
... shall be treated gzart of the sentence, and in the event of a sentence of imprisonment upon
the revocation of probation, the term of imprisonment served hereunder shall be credited toward
service of such subsequent sentence."

5. Sentencing on the New Offenselere the Cout Does Not Revoke Probation or Sentence
Suspension. N.J.S.A. 2C:445(g) provides: "When a defendant is convicted of an offense
committed while under suspension of sentence or on probation and such suspension or probation
is not revoked," the followingutes apply.

(@) Imprisonment in Excess of One Year.Where the court imposes imprisonment

in excess of one year, the new sentence "shall not satisfy the prior suspended sentence or
sentence to probation, unless the court determines otherwise at thd ser@emcing.”
N.J.S.A. 2C:445(9)(2).

(b) Imprisonment of One Year or Less. Where the court imposes a term of
imprisonment of one year or less, "the period of the suspension or probation shall not run
during the period of such imprisonment." N.J.28:445(g)(2).

(c) Imposition of another Term of Probation or Sentence SuspensionWhere the
court imposes another suspended term or period of probation, "the period of such
suspension or probation shall run concurrently with or consecutively to thendamaf
the prior periods, as the court determines at the time of sentence.” N.J.S.A- 2C:44

5(9)(3)-

C. Probation and Suspended Sentences: Case Law
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1. The Difference letween Probation and Suspended SentenceéThe difference between
suspension ang@robation is that probation places the defendant under the supervision of the
County Probation Office and normally carries a requirement to report to that office periodically
whereas suspension is ordinarily without such supervisi@tdte v. Malave249 N.J. Super.

559, 56364 (App. Div. 1991) "In essence, suspension of imposition of sentence is tantamount
to 'unsupervised' or 'nemeporting’ probation. It is less onerous than probati@tdte v. Cullen

351 N.J. Super. 505, 508 (App. Div. 2002).

2. Suspended Sentence'A court may suspend the imposition of a sentence only after first
determining that a neaustodial sentence is authorized and appropriagtdte v. Riveral24
N.J. 122, 126 (1991).

3. Reasons for a Suspended Sentenc@és apractical matter, a sentencing court may postpone

the imposition of sentence for certain reasons such as obtaining information about the defendant
or to permit a defendant to comply with a plea agreement, for example, by cooperating with the
prosecution ath testifying in another matter. Sentence, however, 'shall be imposed without
unreasonable delay.State v. Riveral24 N.J. 122, 126 (1991) (quotiRy3:21-4(a)).

4. Aggravating and Mitigating Factors and Probation. The court must weigh the aggravating
and mitigating factors set forth in N.J.S.A. 2GH44) and (b) in deciding whether to impose a
term of probation.State v. Baylassl14N.J. 169, 174 (1989)

5. Sentencing on Multiple Offenses, Probation and Imprisonment."When a defendant is
sentenced for more than one offense, . . . N.J.S.A. 2&4) prchibits the court from
imposing both a sentence of probation and a sentence of imprisonment, except as authorized by
N.J.S.A. 2C:42(b)(2)" (split sentence)State v. Crawford379 N.J. Super. 250, 259 (App. Div.

2005)

6. Conditions of Probation. The court may impose as a condition of probation a requirement
that is not expressly authorized by N.J.S.A. 2€td% (conditions of probation), as long as the
condition "substantially relate[s] to an appropriate penological and rehabilitative objective" and
"is not unduly restrictive of" a defendant's libergtate v. Krueger241 N.J. Super. 244, 257

(App. Div. 1990). The conditih must end with the probationary terid. at 256.

7. Resentencing #er a Violation of Probation or Suspended Sentence.

(&) Right of Allocution. The defendant has the right to speak on his or her own behalf
at resentencing on a violation of patgion. State v. Lavoy259 N.J. Super. 594, 538
(App. Div. 1993.

(b) Considerations in Resentencing, th@&aylass Standard. When resentencing a
defendnt after a violation of probation or a suspended sentence, the court considers
the violation affects the weight accorded to the mitigating factors identified at the initial
sentencing hearingState v. Baylassl14 N.J. 169, 178 (198%tate v. Molnag 114 N.J.

181, 18485 (1989) State v. Hannigan408 N.J. Super. 388, 391 (App. Div. 2009)
(applying theBaylassstandard to a violation of a suspended sentence tefhmg. court
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may not find any new aggravating factors, and it may not use the violation of probation
as a basis to impose consecutive ter8iate v. Baylassl14 N.J. 169, 1788 (1989). In
weighing the mitigating factorshé court may consider the defendant's rmahdity to
probation, including the ability to lead a lakiding life and the likelihood that the
defendant will respond to probationary treatmddt.at176-77.

(c) Downgrading. A downgrade to one degree lower, pursuant to N.J.S.A.
2C:441(f)(2), does not survive a violation of probatioState v. Frank280 N.J. Super.

26, 40 (App. Div.1995. In resentencing, the court mustwveegh the aggravating and
mitigating factors found at the initial sentencing hearing in relation to the probation
violation. Ibid.

(d) Sentence Modification and the No Early Release ActWhere the court modified,
pursuant toRule 3:21-10, a second dege robbery conviction to probation, and the
defendant subsequently violated probation, on resentencing the court had to impose a
period of parole ineligibility mandated by the No Early Release State v. Kearns393

N.J. Suer. 107, 11011 (App. Div. 2007).

(e) Generally Parole Ineligibility Should Not Be Imposed on ResentencingA parole
disqualifier should not ordinarily be imposed when resentencing a defendant after a
probation violation sine, at the original sentencing, the mitigating factors weighed in
favor of probation.State v. Baylassl14 N.J. 169, 178 (1989).

() Credit for Time Served. A defendant receives credit against a sentence for a
probation vidation for time served in jail as a condition of probation and for time served
on parole following release from jailState v. Rosadol31 N.J. 423, 42@8 (1993)
(explaining that parole is the legal equivalent of imprisonment for purposes of
determiningcredit under N.J.S.A. 2C:45e) (formerly N.J.S.A. 2C:44(d)); State v.
Mercadante299 N.J. Super. 522, 5&2 (App. Div. 1997). "[T]he credit is to be applied
against the aggregate term, and not against [a] Legislatively required parole ineligibility
term of incarceration."State v. Mercadant®99 N.J. Super. 522, 533 (App. Div. 1997).
However, the Court said,[iv] e perceive a different result if, in fact, there was no ability
to credit parole time against the base term because of the expirattangreat a portion

of the aggregate term to permit full credit for the time served on paiadleat 534.

(g) Young Adult Offender Sentencing. The Baylassguidelines applicable to ordinary
sentences "are not wholly applicable" to a young adulindée indeterminate sentence
because unlike ordinary sentences, the purpose of a young adult offender sentence is to
rehabilitate, not to punishGtate v. Hanniggr08 N.J. Super. 388, 393 (App. Div. 2009).
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VI. AGGRAVATING AND MITIGATING FACTORS

In sdting a term of imprisonment, the court must qualitatively weigh the aggravating and
mitigating factors set forth in N.J.S.A. 2C:4fa) and (b) (see section A). The term of
imprisonment should be proportional to the weight assigned to the factorsonSéxthrough D
discuss case law regarding the factors.

A. The Aggravating and Mitigating Factors: Statutory Provisions

1. The Statute Listing Aggravating Factors. Pursuant tdN.J.S.A. 2C:441(a), "the court shall
consider the filowing aggravatig circumstances" in imposing sentence

(1) The "nature and circumstances of the offense" and the defendant's role in the offense,
including whether the defendant committed it "in an especially heinous, cruel, or
depraved manner";

(2) The "gravity and seyusness of harm" to the victim, "including whether or not the
defendant knew or reasonably should have known that the victim of the offense was
particularly vulnerable or incapable of resistance due to advanced agealili, or
extreme youth, or was fany other reason substantially incapable of exercising normal
physical or mental power of resistance;

(3) The risk of reoffending;

(4) Whether the defendant violated public trust;

(5) Whether the defendant was involved in organized crime;

(6) The "ddendant's prior criminal record and the seriousness of the offenses”;

(7)  Whether the defendant committed the offense for payment;

(8) Whether the defendant committed the offense against a law enforcement officer, a
public servant, or a sports official;

(9) The "need for deterring the defendant and others from violating the law";
(10) Whether the offense involved fraud against the state or a state department;

(11) Whether imposition of a fine, penalty or order of restitution alone would be
perceived a a "cost of doing business”;

(12) Whether the defendant knew or should have known the victim was disabled or 60
years of age or older; and
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(13) Whether the defendant usestalen vehicle during the crime;

(14) Whether the offense involved an act ofmestic violence, as defined in N.J.S.A.
2C:2519(a), in the presence of a child under 16 years of age; and

(15) Whether the offense involved an act of domestic violence, as defined in N.J.S.A.
2C:2519(a), "and the defendant committed at least one attrokstic violence on more
than one occasion."

2. The Statute Listing Mitigating Factors. N.J.S.A. 2C:441(b) provideghat the court "may"
considerthe following mitigating factoré imposing sentence

(1) The defendant "neither caused nor threatseeidus harm";

(2) The defendant "did not contemplate that his [or her] conduct would cause or threaten
serious harm";

(3) The defendant "acted under a strong provocation”;

(4) "[S]ubstantial grounds” tend to "excuse or justify the defendant's conduct";

(5) The victim "induced or facilitated" the crime;

(6) The defendant compensated the victim or will participate in community service;
(7) The defendant lacks a history of delinquency or criminal activity;

(8) The defendant's conduct was the resutiraimstances unlikely to recur;

(9) The defendant's character and attitude indicate an unlikelihood of reoffending;
(10) The defendant "is particularly likely to respond" to probation;

(11) Imprisonment "would entail excessive hardship to" the defénda his or her
dependents;

(12) The defendant cooperated with law enforcement; and

(13) The defendant is a youthful offender and "was substantially influenced by" a more
mature person.

B. Aggravating Factors: Case Law
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1. Nature of the Offense’[A]ggravating factor one must be premised upon factors independent
of the elements of the crime and firmly grounded in the recofddte v. Fuente17 N.J. 57,

63 (2014). See alsdState v. O'Donnell117 N.J.210, 21718 (1989) factor oneappliedin a
manslaughter case because the defendant intentionally inflicted pain and suffering in addition to
causing deafh State v. Locane454 N.J. Super. 98, 1231 (App. Div.) (the trial court erred in
failing to find factor one in relation to a vehiculaomicide where the defendant's reckless
driving went beyond that required to prove the cringejtif. denied N.J. 2018, State

v. Sotg 340 N.J. Sper. 47, 7172 (App. Div. 2001)(factor one applied in an aggravated
manslaughter and felony murder case were the defendant bramalyiciously attacked the
victim); State v. Mara253N.J. Super204, 214 (App. Div. 1992) (in an aggravated assault case,
factor one applied based on the victim's serious and excessive injuries).

(a) Quantity Based Offenses.The court may find aggvating one for a quantity based
crime where the defendant exceedingly satisfied the quantity required for the crime.
State v. Varona242 N.J. Super. 474, @®1 (App. Div. 1990) (factor one applied in a

drug case where the defendant possessed seventtiemasount of cocaine needed to
establish the crime)State v. Taylgr 226 N.J. Super. 441, 453 883 (App. Div. 1988)
(factor one applied in a child sexual assault case where the victim was four years old
because the crime only required the child to be than thirteen)State v. Henry418

N.J. Super. 481, 485 (Law Div. 2010) (aggravating factor one applied in a drunk driving
case where the defendant's blood alcohol concentnatisn30) But seeState v. Miller

449 N.J. Super. 460, 47& (App. Div.2017) (defendant's possession and distribution of
numerous pornographic images of very young children did not support factor one because
the defendant's conduct was no more heinous, cruel or deprived than the offense was by
definition), certif. granted234 N.J. 1(2018.

(b) Harm to Non-Victims. As part of the nature and circumstances of the offense
(aggravating factor one), the court may consider harm caused to-@ction of the

crime for which the defendant is being sentenc8thte v. Lawless214 N.J. 594, 615
(2013) See alsdState v. Boyer221 N.J. Super. 387, 4@ (App. Div. 1987) (where

the defendant was convicted of murder, a weapons offense, and a number of other
offenses, the murder victim's death established a basis to find factasrdhe fveapons
offense because causing death was not an element of that offense).

2. Gravity and Seriousness of Harm When considering the harm a defendant caused for
purposes of aggravating factor two, N.J.S.A. 2€tf)(2), a court should engage in a
"pragmatic assessment of the tibyeof harm inflicted' to the victim of the crime for whicthe
court is imposing sentenceState v. Carey168 N.J. 413, 426 (2001) Defendants who
purposely or recklessly inflict substantial hashouldreceive more severe sentencés.at 426

See alsdtate v. Locane454 N.J. Super. 98, 13App. Div.) (the trial court erred in failing to
find factor two in relation to an assault by auto where thenvigtinjuries exceeded those
necessary to establish the cripe@rtif. denied N.J. 2018.

Vulnerability. The "vulnerability” referred to in aggravating factor two, N.J.S.A. 2€:44
1(a)(2), is not limited to the intrinsic condition of the victimincludes any reason that
rendes the victim substantially incapable of resistanState v. O'Donnell117 N.J. 210,
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3.

21819 (1989)(finding factor two in an official misconduct case where a police officer
restrained the victim and rendered him unableesist the officer's assayltptate v.
Kruse 105 N.J. 354, 3683 (1987) (finding factor two in a murder case where the
defendant used a baseball bat to hit an unarmed victim in the B¢ate)v. Faucetfel39
N.J. Super. 241, 272 (App. Div. 2015) (factwo applied in a robbery case where the
victim was the sole employee of a gas station at night).

Risk of Reoffending. "A court's findings on the risk of feffense should ‘involve

determinations that go beyond the simple finding of a criminaldyistod include an evaluation
and judgment about the individual in light of his or her historyState v. Locane454 N.J.
Super. 98125 (App. Div.) (quotingState v. Thomagsl88 N.J. 137, 153 (2006Yertif. denied

4.

J._ 7018.

(a) Denial of Responsibility. The defendarg'denial of responsibility supports a finding
under aggravating factor three that the defendant is at risk of reoffertsiate v. Carey
168 N.J. 413, 427 (2001)

(b) Lack of Prior Record. The court may find that a deféant poses a risk of
reoffending even though the defendant has no prior recStdte v. Varona242 N.J.
Super. 474, 491 (App. Div. 1990) (factor three applied in a drug distribution case because
the defendant's possession of seven times the amountahemeeded to establish the
crime "[c]learly" suggested that he "had access to large amounts of drugs and would
distributeagain’).

(c) Conduct in Excess of hat Required for the Crime. In a drug case, the court may
find a risk of reoffense based omé defendant's possessing an amount of drugs that far
exceeded the amount needed to establish the ci8tate v. Thomgsl88 N.J. 137, 140

42 (2006);State v. Varona242 N.J. Super. 474, 491 (1990%imilarly, in a drunk
driving case, the defendant'xcessive drunkenness may support finding a risk of
reoffending, even if the defendant has taken steps to rehabilitate herself or hiptstf.

v. Locane454N.J. Supef8, 125 App. Div.), certif. denied N.J. 4018.

(d) Failure to Appear at Sentencing. The defendant'saflure to appear at the
sentencing hearing may be relevantiierisk of reoffending and the need for deterrence.
State v. Subin222 N.J. Super. 227, 2310 (App. Div.), 111 N.J. 580 (1988).

(e) Rehabilitative Efforts. A defendant's posarrest rehabilitative efforts "have to be
weighed against the criminal history, and include, when possible, objective information
in the record such as the offense circumstanc&dte v. Locane454 N.J. Super98,

125 (App. Div.) (trial court erred in rejecting factor three on the basis of the defendant's
rehabilitativeefforts where the defendant dewith a blood alcohol level nearly three
times the legal limit)certif. denied N.J. 4018.

Seriousness of the Offense and Public Trust.Depreciat[ing] tle seriousness of the

defendant's offense,"” N.J.S.A. 2C:4é)(4), deals only with violations of public trust under
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Chapters 27 and 30, or breaches of a position of trust or confid&tate v. Mosch214 N.J.
Super. 457, 463 (App. Div. 1986)

5. Organized Crime. The "organized criminal activity" aspect of aggravating factor five,
N.J.S.A. 2C:441(a)(5), applies if theris proof that the defendant is involved in such activity,
even though the offenses for which he or she has been convicted have no relationship to that
activity. State v. Merling 208 N.J. Super. 247, 259 (Law Div. 1984if'd in part vacated in

part a1 other grounds208 N.J. Suped47 (App. Div. 1985)

6. Prior Criminal Record.

(a) Driving while under the Influence (DWI). Prior convictions for DWI may not be
considered an aggravating factor under N.J.S.A. 2C(d%6) (prior criminal record)
because DWI does not constitate "offense” under N.J.S.A. 2C14(k). However, they
may be considered as part of the defendant's overall personal hiState. v. Lawless
423 N.J. Super. 293, 305 (App. Div. 2014#d, 214 N.J. 594 (2013%tate v. Radziwijl
235 N.J. Super. 5557576 (App. Div. 1989)aff'd 0.b, 121 N.J. 527 (1990).

(b) Juvenile and Driving Records. Although aggravating factor sixefers to a
defendant's "prior criminal record,” the court may consider a defendant's juvenile record
and driving record in asssing that factor.State v. Pindale249 N.J. Super. 266, 288
(App. Div. 1991) The court may also "consider a juvenile record even if the charges did
notresult in convictions."State v. Torres313 N.J. Super. 129, 162 (App. Div. 1998).

7. The Need to Deter.

(a) Lack of Prior Record. In an appropriate case, the court may find a need to deter
(aggravating factor nine) even though the defendantdasior record.State v. Fuentes
217 N.J. 57, 80 (2014).

(b) Degree of Crime "The need for public safety and deterrence increase
proportionally with the degree of the offens&tate v. Careyl68 N.J. 413, 426 (2001)

(c) Gravity and Harmfulness of the Crime. "[D]emands for deterrence are
strengthened in direct proportion to the gravity and harmfulness of the offebisae' v.
Fuentes217 N.J57,7879 (2014)(quotingState in Interest of C.A.HH89 N.J. 326337
(1982).

(d) Lack of Remorse. A defendant's lack of remorse and consistent denial of
wrongdoing may establish @eed to detethe defendant from similar conduct in the
future, N.J.S.A. 2C:44.(a)(9). State v. Rivers252 N.J. Super. 142, 153l (App. Div.
1991)

(e) Specific and General Deterrence Aggravating factor nine, N.J.S.A. 2C+44a)(9),
includes specific and general deterren&ate v. Fueng 217 N.J. 57, 78 (2014). It
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requires a qualitative analysis of the risk of recidivism based not only on a prior record,
but on an evaluation of the defendant as an individinedl.

(f) Lack of Personal Deterrence. Generally, n the absence of aead for personal
deterrence, the need for general deterrence is less&tate v. Case220 N.J. 49, 68
(2014); State v. Jarbathl14 N.J. 394, 405 (1989)See alsdState v. Gatner, 113 N.J.
510, 520 (1989jproviding that "general deterrence alone is insufficient to overcome the
presumption against imprisonment3tate v. Powell294 N.J. Super.%, 567 (App.

Div. 1996)(explaining that the need for general deterrence alone isitienffto prevent
downgrading).

(g) Drunk Driving and General Deterrence. The need for general deterrence is
particularly meaningfulwhere a drunk driver kills one person anderiou$y injures
another. State v. Locane454 N.J. Supef@8, 12627 (App. Div.), certif. denied N.J.

___@018.

8. Risk of Recidivism, Prior Record and Need to Deter.Implicit in the findings on a
defendant's risk of reoffending, N.J.S.A. 2CH4)(3), the seriousness and extent of a
defendant's prior criminal record, N.J.S.A. 2C#44)(6), and the need to deter defendant and
others, N.J.S.A. 2C:44(a)(9), are "deteninations that go beyond the simple finding of a
criminal history and include an evaluation and judgment about the individual in light of his or
her history." State v. Thomasl88 N.J. 137, 155 (2006)

9. Rehabilitative Efforts, Recidivism and Deterrence. While a defendant's pestime
rehabilitative efforts are relevant considerations in imposing sentence, they do not necessarily
negate a risk of reoffending or a need toedetState v. Towey244 N.J. Super. 582, 535

(App. Div. 1990).

10. Cost of Doing Business.Pursuant to N.J.S.A. 2C:44a)(11), a finding that a fine or other
monetary penalty would be perceived as a cost of doing business, applies only when the
sertencing judge is balancing a noncustodial term against a prison sentstate.v. Dalzigl

182 N.J. 494, 502 (2005)Hence, uless the court is being asked to overcome the presumption
of imprisonment, this factor should not be used when sentencing for first and second degree
crimes. lbid.

11. Aggravating Factors and Codefendants. "Although a defendant may be vicariously
acountable for the crimes his accomplice commits, he is not vicariously accountable for
aggravating factors that are not personal to hiiate v. Roger236 N.J. Super. 378, 387 (App.
Div. 1989),aff'd, 124 N.J. 113 (1991).

C. Mitigating Factors: CaselLaw

1. Drug Distribution and Serious Harm. Distribution of cocaine may constitute conduct
that causes and threatens serious harm, so as to render inapplicable mitigating factors one,
N.J.S.A. 2C:441(b)(1), (defendant did not cause serious harm),tandN.J.S.A. 2C:441(b)(2)
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(defendant did not contemplate causing serious haBtate v. Tarver272 N.J. Super. 414, 434
35 (App. Div. 1994)

2. Drunk Driving and Failure to Contemplate Harm. A court may not base a finding of
mitigating factor two (the defendant did not contemplate that his or her conduct would cause or
threaten serious harm) on the defendant's drunken sHgte v. Locane454 N.J. Super98,

127-28 (App. Div.), certif. denied N.J. _ Z018.

3. Strong Provocation. "Strong provocation” under N.J.S.A. 2C:4{)(3) refers to the
conduct of the victim towards the actor, not to the defendant's own mental compu&tiatesy.
Jasuilewicz 205 N.J. Super. 558, 5T8pp. Div. 1985.

4, Addiction May Not Excuse Conduct. Drug or alcohol dependency or intoxication does
not necessdy establish substantial grounds tending to excuse or justify the defendant's conduct
(mitigating factor four). State v. Ghertlerl14 N.J. 383, 390 (1989%tate v. Setzer263 N.J.
Super553, 56768 (App. Div. 1993)

5. History of Abuse Perpetrated by the Victim. A history of continuous physicalgsgual,

and psychological abuse perpetrated by the victim against the defendant may be highly relevant
in determining whether the following mitigating factors apply: N.J.S.A. 2Q®X2)
(defendant did not contemplate the conduct would cause or threaienis harm); N.J.S.A.
2C:441(b)(4) (substantial grounds tending to excuse or justify conduct); and N.J.S.A-2C:44
1(b)(5) (the victim induced or facilitated the commission of the crinrgate v. Briggs349 N.J.

Super. 496, 504 (App. Div. 2002)

6. Defendant Will Compensate the Victim. A court may not find mitigating factor six
(defendant will compensate the victim) where an insurance policy pays the aictipensation.
State v. Locane454 N.J. Super. 9828 App. Div.), certif. denied N.J. _ 2018. This
factor is generally limited to cases where the court orders the defendant to pay resthidion.

7. Lack of Prior Record. A court may give minimal weight to a defendantack of a prior
record, N.J.S.A. 2C:44(b)(7), so long as the finding is based on the record and is sufficiently
explained by the courtState v. Sotp340 N.J. Supen7, 72 (App. Div2001)

8. Prior Arrests. A court does not abuse its discretion by finding mitigating factor seven
(lack of prior record) when the defendant has prior arrests and no prioctcmmvState v. Rice
425 N.J. SupeB375, 382 (App. Div2012).

9. Specific Deterrence Mgated Where N.J.S.A. 2C:44(b)(8) (conduct was result of
circumstances unlikely to recur), N.J.S.A. 2G¥H)(9) (defendant is unlikely to commit
another crimg and N.J.S.A. 2C:44(b)(10) (defendant is likely to respond to probationary
treatment) apply, the need for specific deterrence is essentially neGastel v. Briggs349 N.J.
Super. 496, 505 (App. Div. 2002)

10. Medical Condition and Excessive Hardship. A defendant's medical condition,
established by medical evidence, may support a finding that imprisonment would entail
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excessive hardship, N.J.S.A. 2CG#b)11), if the condition is extraordinary, idiosyncratic or
terminal. State v. M.A, 402 N.J. Super. 353, 372 (App. Div. 2008).

11 Hardship to the Defendant's Child. "Hardship to children may be a significant
mitigating sentencing factdr. State v.Mirakaj, 268 N.J. Super. 48, 51 (App. Div. 1993)
(remanding for resentencing where the court failed to consider the defendant's claim that her
children would suffer excessive hardship by her imprisonmeBtit seeState v. Dalziel 182

N.J. 494,505 (2005 (the defendant's imprisonmewbuld not create xcessive hardship for his

child where he did not live with the child @rovide financial support). To afford the &cioor
significant weight the hardship to the chilthust be qualitatively different fronié¢ hardship all
children suffer by a parent's incarceratioBtate v. Locane454 N.J. Super98, 12930 (App.

Div.), certif. denied N.J. _ Z018.

12. Confession and Cooperation with Law Enforcement. It is questionable whether a
confession qualifies as cooperation under.BlA. 2C:441(b)(12), especially where the
confession does not identify other perpetrators or assist in solving other ci8ta¢s.v. Read
397 N.J. Supeb98, 613 (App. Div2008).

13.  Youth and Substantial Influence. Youth may be considered a mitigating factor if the
defendant was "substantially influenced by another person more mature than the defendant,”
N.J.S.A. 2C:441(b)(13), lut this factor may not apply where therenile defendant participated

in a premeditated, colblooded, executiostyle murder. State v. Torres313 N.J. Super29,

162 (App. Div.1998)

14. Mental Condition and Rejected Insanity Defense A sentencing court may consider a
defendant's mental condition in assessing mitigating factors, even if the jury rejected the
defendant's insanitdefense.State v. Nataluk316 N.J. Super. 336, 349 (App. Div. 1998)

15. Mitigating Factors Raised by DefendantMust Be Considered The sentencing court
mustconsider and issue findings on mitigating factors raised by the defen8&ate v. Case

220 N.J. 49, 68 (2014). "[M]itigating factors that are suggested in the record, or are called to the
court's attention, ordinarily should be considered and e@iméraced or rejected on the record.”
State v. Blackmon202 N.J. 283, 297 (2010). Those that are "amply based in the record . . .,
must be found."State v. Dalziel 182 N.J. 494, 504 (2005)But seeState v. Miller 205 N.J.

109, 130 (2011) (agreeimvgth the Appellate Division's holding that a remand for clarification is

not necessary when the judge's reasons for rejecting mitigating factors can be deduced from the
sentencing recordBtate v. Bieniek200 N.J. 601, 609 (2010) (holding that a triaitaneed not
"explicitly reject each and every mitigating factor argued by a defendant”).

D. Case Law Applicable to Both Types of Factors

1. Underlying Policy of the Factors. The purpose of the aggravating and mitigating
factors is "to insure that stencing is individualized without being arbitraryState v. Sainz
107 N.J. 283, 288 (1987) "Careful application” of the factors promotes uniformity in
sentencing.State v. Casshy, 198 N.J. 165, 1780 (2009).
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2. Qualitative Weighing. The sentencing court qualitatively, not quantitatively, weighs
and analyzes the aggravating and mitigating factBtate v. Case220 N.J. 49, 65 (20143tate

v. Fuentes217 N.J. 57, 72 (2014¥%tate v. Kruse105 N.J. 354, 363 (1987)'The factors are
not interchangeable on a eteeone basis. The proper weight todieen to each is a function of
its gravity in relation to the severity of the offens&tate v. Roth95 N.J. 334, 368 (1984)

3. Proportionality. "[W]hen the mitigating factors prepderate, sentences will tend
toward the lower end of the range, and when the aggravating factors preponderate, sentences will
tend toward the higher end of the rang8tate v. Case?20 N.J. 49, 645 (2014) (quotindgtate

v. Natale 1] 184 N.J. 458, 48@005)).

4, Factors in Equipoise. Where the aggravating and mitigating factors are in equipoise, a
term in the middle of the sentencing range will be appropri@tate v. Fuente®17 N.J. 57, 73
(2014);State v. Natale J1184 N.J. 458, 488 (2005).

5. Double Counting Prohibited. An element of the offense may not be cited as an aggravating
factor to increase punishmerfbtate v. Fuente®17 N.J. 57, 745 (2014);State v. Kromphold

162 N.J. 345, 353 (2000%tate v Yarbough 100 N.J. 627, 633 (198%s amended bM.J.S.A.
2C:445a. The same prohibition applies to rgating factors.State v. Teat233 N.J. Super. 368,
37273 (App. Div. 1989)holding that a trial judge may not consider "strong provocation” as a
mitigating factor wiere the jury already considered it in reducing murder to manslaugBtaie

v. Kromphold 162 N.J. 345, 356 (200Qprohibiting the sentencing court from citing the
defendant's level of intoxation as an aggravating factor when a jury considered the defendant's
excessive intoxication in finding "recklessness" to convict the defendant of second degree
aggravated assault).

(&) Nuanced Analysis. The sentencing court must provide a "nuancealyars of the
defendant's offense, clearly explained so that an appellate court may be certain that" the
lower court did not doubteount the elements of the offensBtate v. Fuente17 N.J.

57, 76 (2014).

(b) Multiple Charges. Where a court senteas on multiple charges, facts that establish
elements of one charge may be used to establish aggravating factors for another charge
without violating the rule against double countingtate v. Boyer221 N.J. Supei387,

40506 (App. Div. 1987)

(c) Multiple Deaths by Auto. In sentencing a defendant on multiple counts of death by
automobile, the sentencing court may consider as an aggravating factor the number of
deaths causedtate v. Travers229N.J. Super. 144, 154 (App. Div. 1988), anbether
surviving victims sustained injurieState v. Careyl68 N.J. 413, 425 (2001)

(d) Possession of an Excessive Amount of Drug$he rule against double counting is
not violatel when a court cites as an aggravating circumstance the defendant's having
possessed far more drugs than was required to constitute the State. v. Ascencio
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277 N.J. Supe334, 33637 (App. Div. 1994) State v. Varona?42 N.J. Suped74, 490
91 (App. Div.1990)

(e) Multiple Injuries. Multiple life-threatening injuries to one victim may be
considered an aggravating factor when only onetlifeatening injury was required to
satisfy an element of the crimeState v. Mara253 N.J. Super204, 214 (App. Div.
1992)

() Injury Inflicted and Not an Element of the Crime. Because a conviction for
attempted murder does not require "injury” to the victirmpart may consider the extent
of any injury as an aggravating facto&tate v. Noble398 N.J. Supeib574, 599 (App.
Div. 2008)

6. Inconsistent Findings. A court may find aggravating and mitigating factors that appear
internally inconsistent, so long as the findings are "supported by a reasoned explanation" and
"grounded in competent, credible evidence in the recofddte v. Cas 220 N.J. 49, 67 (2014)
(holding that while aggravating factor three (risk defendant will reoffend) "stood as
counterpoise” to mitigating factor seven (no prior record), the two factors could coexist in a case,
so long as they were based on the eviden8ee alsdtate v. Fuente17 N.J. 57, 63 (2014)
(explaining that "any determination that aggravating factor nine and mitigating factor eight are
applicable to the same case should be specifically explained").

7. Requisite Findings. "[C]ritical to the sentencing process and appellate review is the
need for the sentencing court to explain clearly why an aggravating or mitigating factor
presented by the parties was found or rejected and how the factors were balanced to arrive at the
sentence."State v.Case 220 N.J. 49, 66 (2014) (citirfstate v. Fuente217 N.J. 57, 73 (2014)).

The findings "must be based on the eviden&dte v. Case220 N.J. 49, 64 (2014) (concluding

that the sentencing court based its finding of aggravating factor threerfravedible evidence

in the record but apparently on the unfounded assumption that defendant had pursued minors
through the Internet on previous occasions”). "Speculation and suspicion must not infect the
sentencing process.'State v. Case220 N.J. 4964 (2014). The court's "explanation should
thoroughly address the factors at issu8tate v. Fuente217 N.J. 57, 73 (2014). Inconsistent

and unclear findings on the factors will require a remand, even though a remand may not result
in a lesser sentep than the one initially impose&tate v. Senet43 N.J. Sper. 134, 145 (App.

Div. 2015)

8. Emphasis on Certain Factors.The sentencing court must "sufficiently explain its reason for
placing 'particular emphasis™ on an aggravating facftatev. Case 220 N.J. 49, 68 (2014).
The court is also "required to explain the weight it assigned to the factors it fddndt"69.

9. Findings Restricted to Listed Factors."[T]he sentencing court lacks the power to import
aggravating factors not ntained within the Criminal Code's sentencing guidelineState v.
Thomas 356 N.J. Super. 299, 310 (App. Div. 200But seeState v. Taylar226 N.J. Super.
441, 454 (App. Div. 1988(N.J.S.A. 2C:441(a) does not limit sentencing judges to the thirteen
specified aggravating factors).
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10. Juror Participation Prohibited. "The jury plays no role at sentencing in assisting the
judge to identify aggravating and mitigating factorsState v. Mahoney444 N.J. Super. 253,

260 (App. Div. 2016). Jurors "have no information relevant to eshafdjsaggravating and
mitigating factors other than what they and the judge learned through the evidence adduced at
the trial. The only other information they have is derived from their mental impressions
developed during the deliberative process, whicinotibe revealed.Td. at 26061.

11. Considerations as of the Date of Sentencind[A] defendant should be assessed as he
stands before the court on the day of sentencing”; thus, "the sentencing court must consider a
defendant's relevant pestfense onduct in weighing aggravating and mitigating factorState

v. Jaffe 220 N.J. 114, 116 (2014) (citir§tate v. Randolph210 N.J.330, 354 (2012))'The

State, likewise, is not limited in its presentation. The only restriction placed on both arties i
that the evidence presented be competent and rele\@taité v. Case220 N.J. 49, 70 (2014).

12. Standard of Review for Findings on the Factors.A reviewing court will not disturb
the sentencing court's findings on the aggravating and mitigatingrdai€¢ the findings were
supported by credible evidence in the recddthte v. Kromphold162 N.J. 345, 355 (2000).

13. Resentencing #er Appeal. "[W]hen 'reconsideration' of sentence or ‘resentencing’ is
ordered afteappeal, the trial court should view defendant as he stands before the court on that
day unless the remand order specifies a different and more limited resentencing proceeding such
as correction of a plainly technical error or a directive to the judgeew the particular
sentencing issue from the vantage point of the original sentenc8igteé v. Randolpi210 N.J.

330, 354 (2012).
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VIl. PAROLE INELIGIBILITY

In setting a sentence, the court must consider whether the convictions warrant a pemotkof pa
ineligibility. Generally, the court may exercise its discretion to impose a parole disqualifier if
the facts so warrant (see section A). However, if the offense falls under the No Early Release
Act (see sections B and D), or if the Legislature dthgrwise mandated a parole disqualifier in a
criminal statute (see section C), the court has no choice but to impose the minimum term
required by statute. More than one statute may mandate a parole disqualifier for an offense.
Section E discusses casalon parole ineligibility.

Note: In accordance with the decision Apprendi v. New Jerseyp30 U.S. 466, 490 (2000),

that to comply with the Sixth Amendment, the jury, not the court, must find a fact that subjects a
defendant to an extended term, 8igth Amendment similarly requires that a fact that increases
the mandatory minimum term must be found by the jury, not a judge. "When a finding of fact
alters the legally prescribed punishment so as to aggravate it, the fact necessarily forms a
constitient part of a new offense and must be submitted to the jury" and found beyond a
reasonable doubtAlleyne v. United States Uus._,  ,133S. @151, 21622013).
Accord State v. Grate220 N.J. 317, 33%2015) (finding unconstitutional undeklleyne the
N.J.S.A. 2C:3%(i) requirement that the court must impose a period of parole ineligibility if it
finds a substantial likelihood that the defendant was involved in organized criminal activity). In
the case of a guilty plea, the maximum sentendborized by statute is the maximum sentence
supported by the defendant's admissiorState v. Franklin 184 N.J. 516, 5338 (2005)
(interpretingBlakely v. Washington542 U.S. 296, 3021 (2004)). The defendamtay also
"consent to judicial factfinding as to sentence enhancemeftste v. Franklin184 N.J. 516,

538 (2005) (quotin@lakely v. Washington542 U.S. 296, 3621 (2004)).

Though no United States Supreme Coart published New Jersey decision has so held,
presumably theé\pprendi prior-conviction exception will apply to mandatory minimum terms,

just as it applies to extended termSeeApprendi v. New Jerseys30 U.S. 466, 490 (2000)
(holding that "[o]ther thamhe fact of a prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond
a reasonable doubt™).

The statutes discussed in this chapter are subject to theoifigedixth Amendment
requirements.

A. Parole Ineligibility Imposed at the Court's Discretion: Statutory
Provisions

Statutory Authority for Discretionary Parole Disqualifiers. N.J.S.A. 2C:43(b) instructs
that "the court may fix a minimum term notdrceed ondalf of" the sentence imposed when:
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1 "the court is clearly convinced that the aggravating factors substantially outweigh the
mitigating factors," set forth in N.J.S.A. 2C+44a) and (b); or

1 the court finds a substantial likelihood that ttefendant was involved in organized

criminal activity (aggravating factor five, N.J.S.A. 2C:4¢)(5)).

B. Mandatory Parole Ineligibility under the No Early Release Act (NERA):
Statutory Provisions

Note: In 2001 the Legislature substantially amend@i#&€RA, thus rendering moot a significant
amount of case law interpreting the former version of the stat8&e Cannel,New Jersey
Criminal Code Annotatedomts. 1 and 3 on N.J.S.A. 2C:4R82 (2018); Pressler & Verniero,
Current N.J. Court Rulesmt. 1.35 onR. 3:21-4 (2018.

1. The NERA Mandatory Parole Disqualifier. N.J.S.A. 2C:437.2(a) requires the court fix "a
minimum term of 85% of the sentence imposed, during which the defendant shall not be eligible
for parole,” for the following first and secd degree crimes:

1 Murder (N.J.S.A. 2C:1-B);

1 Aggravated manslaughter or manslaughter (N.J.S.A. 20);11

1 Reckless ghicular homicide (N.J.S.A. 2C:H);

1 Aggravated assault (N.J.S.A. 2C:1));

1 Disarming a law enforcement officer (N.J.S.A. 2C111Zb));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual assault (N.J.S.A. 2C2(4));

1 Sexual assault (N.J.S.A. 2C:24b) and (c)(1));

1 Robbery (N.J.S.A. 2C:1%);

1 Carjacking (N.J.S.A. 2C:13);

1 Aggravated arson (N.J.S.A. 2C:17a)(1));

1 Burglary (NJ.S.A. 2C:1&);

1 Extortion (N.J.S.A. 2C:20(a));
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1 Booby traps in manufacturing or distributing a controlled dangerous substance
(N.J.S.A. 2C:354.1(b));

91 Drug induced deaths (N.J.S.A. 2C:85
1 Terrorism (N.J.S.A. 2C:38);

1 Producing or possessing ethical, biological, nuclear, or radiological weapons
(N.J.S.A. 2C:383);

1 Racketeering in the first degree (N.J.S.A. 2C241
{ Firearms trafficking (N.J.S.A. 2C:3%(i)); and
1 Endangering the welfare of a child (N.J.S.A. 2C4Z8)(3)).

(@) The ParoleDisqualifier Applies to All Types of Terms. The NERA minimum

term is required whether the sentence is imposed as an ordinary term of imprisonment
(N.J.S.A. 2C:43%), an extended term (N.J.S.A. 2CGA83 a term for murder (N.J.S.A.
2C:11-3), or a term pwguant to "any other provision of law, and shall be calculated based
upon the sentence of incarceration actually imposed.” N.J.S.A.-2Q43.

(b) Relation to aher Parole Disqualifiers. In the event the NERA and another statute
require two differat periods of parole ineligibility, NERA "shall not be construed or
applied to reduce the time that must be served." N.J.S.A. 2C2413).

(c) A Life Sentence."Solely for the purpose of calculating the minimum term of parole
ineligibility . . . asentence of life imprisonment shall be deemed to be 75 years.”
N.J.S.A. 2C:437.2(b).

2. The NERA Mandatory Parole Supervision Period.In addition to the 85% period of parole
ineligibility, the court must also impose a fiyear term of parole superios on a first degree

crime, and a three years of parole supervision for a second degree crime, which shall commence
upon the defendant's release from incarceration. N.J.S.A.-ZQ43.

(&) Supervision by the Bureau of Parole.During the term of garole supervision, the
defendant remains in the legal custody of the Department of Corrections and is
supervised by the Bureau of Parole, subject to the provisions of N.J.S.ALZRLb.
N.J.S.A. 2C:437.2(c).

(b) Parole Violation. If the defendantiolates a condition of parole, he or she can

be reincarcerated for the balance of the fiwmar or threeyear parole term. N.J.S.A.
30:4123.51b(a).
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3. Notice. According toRule 3:21-4(f), notice to impose a NERA sentence must be filed with
the cairt and served on the defendant within fourteen days of entry of a plea or return of the
verdict, but the court may extend the time for good cause.

C. Non-NERA Mandatory Parole Disqualifiers: Statutory Provisions

1. Murder. A murder conviction requés one of the following two sentences:

(@) Thirty-Year Minimum. A defendant must serve between thirty years to life
imprisonment for first degree murder with a thiyigar period of parole ineligibility.
N.J.S.A. 2C:113(b)(1). The thirtyyear minimumterm also applies to a conviction for an
attempt or conspiracy to murder five or more persons. N.J.S.A:4&)5

(b) Life without Parole. If the following circumstances appand the defendant is not a
juvenile, the defendant "shall be sentencedTifi® imprisonment without the possibility
of parole N.J.S.A.2C:11-3(b)(2 to (5):

(i) The victim was a law enforcement officer murdered while performing official
duties or because of his or her official status, N.J.S.A. 28()2); or

(i) The victim was less thaeighteenyears old and the murder was carried out
during a sexual assault (N.J.S.A. 2G24or criminal sexual contact (N.J.S.A.
2C:143), N.J.S.A. 2C:113(b)(3)(a) (effective July 21, 201Rote: under the
former version of N.J.S.A. 2C1-3(b)(3)(a) the victim had to be less than
fourteen years oldpr

(i) The defendant purposely or knowingly caused the death, or serious bodily
injury resulting in death, "by his her own condudt“procured the commission

of the offense by the geent or promise of payment of something of pecuniary
value, or solicited the commission of the offense as a leader of a narcotics
trafficking network,or committed a crime of terrorism during which a murder
occurred,and a jury finds beyond a reasonableutht that any of the twelve
aggravating factors listed in N.J.S.A. 2G3(b)(4) are applicable.

2. Second DegredrecklessVehicular Homicide. N.J.S.A. 2C:115(b)(1) requires a period

of parole ineligibility between onrthird and onehalf of the sentencemposed, or three years,
whichever is greater if the defendant caused death while operating a vehicle under the influence
of alcohol or narcotics, or with a blood alcohol level prohibited by N.J.S.A:59:4r while his

or her driver's license was rewk or suspended. According MJ.S.A. 2C:135(b)(2), the
prosecutor must establish at a separate hearing, which may occur at the time of sentencing, the
requisite fact for imposing a mandatory minimum sentence, and the court must find the fact by a
prepoderance of the evidenc@lote: The court declared this parole bar unconstitutiamaler

Alleyne v. United States ~ U.S. _ , 133 S. Ct. 2151, 2162 (208ate v. Locanet54

N.J. Super98, 111-112 App. Div.), certif. denied N.J. 4018.
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3. Third Degree Reckéss Endangerment. N.J.S.A. 2C:12(b)(2) requires a parole
ineligibility period of eighteen months for a third degree crime, or six months for a fourth degree
crime, if the defendant enticed another with a poisonous, disorienting or otherwise harmful
subgance. Note: As of January 11, 2016, this statute was repealed and replaced by N.J.S.A.
2C:247.1 (endangering anotheepson), which does not impose a parole ineligibility period.

4. Kidnapping of a Minor. N.J.S.A. 2C:131(c)(2) requires the court tmpose a term between
twenty-five years and life imprisonment with a parole ineligibility period of twedivg years
when (a) the victim was less than sixteen yearsamid was subjected to a sexual assault
(N.J.S.A. 2C:14), a criminal sexual contactN(J.S.A. 2C:143), or child endangerment
(N.J.S.A. 2C:244(b)); or (b) the defendant sold or delivered the victim for pecuniary gain, and
the sale did not lead to the victim's return to a parent or guardiine court must merge the
underlying offenses to the kidnapping conviction. N.J.S.A. 2C:1§)(2).

5. Luring or Enticing a Child (Repeat Offenders). N.J.S.A. 2C:13(d) requires a parole
disqualifier of onethird to onehalf of the sentence imposed, or three years, whichever is greater
for a secod or subsequent offense of luring or enticing a child into a motor vehicle, structure or
isolated area with the purpose to commit a criminal offense with or against the child. If the court
imposes an extended term, the term of parole ineligibility mustnie¢hird to onehalf of the
sentence imposed, or five years, whichever is greater. N.J.S.A-8(C)13

6. Luring or Enticing a Child (Certain Persons). N.J.S.A. 2C:13(e) requires a fiwgear
parole ineligibility term for the crime of luring or gcing a child (N.J.S.A. 2C:18), when the
defendant has a prior conviction for a violation of N.J.S.A. 2@2:Xdexual assault), N.J.S.A.
2C:143(a) (aggravated criminal sexual contact), or N.J.S.A. 2@:pdndangering the welfare

of a child). If the court imposes an extended term, then the parole disqualifier provision is
inapplicable. N.J.S.A. 2C:18(e).

7. Luring or Enticing an Adult (Repeat Offenders). N.J.S.A. 2C:137(d) mandates a
parole ineligibility period of on¢hird to onehalf the sentere imposed, or one year, whichever

is greater, for a second or subsequent offense of luring or enticing a person into a motor vehicle,
structure or isolated area with the purpose to commit a criminal offense with or against the
person or any other personf the defendant is sentenced to an extended term, the period of
parole ineligibility shall be onéhird to onehalf the sentence imposed, or five years, whichever

is greater. N.J.S.A. 2C:14d).

8. Luring or Enticing an Adult (Certain Persons). N.JS.A. 2C:137(e) requires a parole
ineligibility period of three years for luring or enticing an adult if the defendant has a prior
conviction for a violation of N.J.S.A. 2C:32 (sexual assault), N.J.S.A. 2C:3&) (aggravated
criminal sexual contact), d4.J.S.A. 2C:244 (endangering the welfare of a child). If the court
imposes an extended term, then the parole ineligibility provision is inapplicable. N.J.S.A.
2C:137(e).

9. Human Trafficking. N.J.S.A. 2C:13(d) mandates a twengear term of paile
ineligibility.
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10. Assisting in Human Trafficking. N.J.S.A. 2C:13(c)(1) requires a period of parole
ineligibility of onethird to onehalf of the term of imprisonment, or three years, whichever is
greater.

11. Aggravated Sexual Assault of a Child.N.J.S.A. 2C:142(a) requires a twentfjve-year

period of parole ineligibility be imposed on a defendant convicted of aggravated sexual assault of
a child under age thirteen. However, N.J.S.A. 22(@d) allows the prosecutor to negotiate a
fifteen-yearsentence with no possibility of parole. N.J.S.A. 2C214 provides that "the victim

of the sexual assault shall be provided an opportunity to consult with the prosecuting authority
prior to the conclusion of any plea negotiations."

12. Sexual Assault o Aggravated Criminal Sexual Contact (Repeat Offender). N.J.S.A.
2C:146 requires the court impose on a second or subsequent offender of N.J.S.A22C:14
(sexual assault) or N.J.S.A. 2C:34) (aggravated criminal sexual contact), a minimum period
of pawle ineligibility of at least five years on an ordinary sentence (i.e., eext@mded term
sentence).

13. Carjacking. N.J.S.A. 2C:18(b) requires a fivgrear period of parole ineligibility.

14. Arson against a Place of Worship.N.J.S.A. 2C:171(g) requires a fifteen year period of
parole ineligibility if the targeted structure was a place of public worship.

15. Leader of a Cargo Theft Network (Repeat Offender).N.J.S.A. 2C:2e2.4(e) requires a
mandatory minimum term of orthird to onehalf of the sentence imposed for a subsequent
offense under N.J.S.A. 2C:204 (leader of cargo theft network).

16. Theft from a Cargo Carrier (Repeat Offender). N.J.S.A. 2C:22.6(c) mandates a
period of parole ineligibility of on¢hird to onehalf of the setence imposed.

17. First Degree Computer Theft. N.J.S.A. 2C:225(g) requires a period of parole
ineligibility of one-third to onehalf of the sentence imposed. N.J.S.A. 2€28(h) provides that
the court shall consider it an aggravating circumstahteei victim was eighteen years old or
younger.

18. Computer Theft against the Government. N.J.S.A. 2C:2e25(h) mandates a parole
disqualifier of onethird to onehalf of the sentence imposed.

19. Unauthorized Access of Computer Data. N.J.S.A. 2C:281(b) mandates a parole
ineligibility term of onethird to onehalf of the sentence imposed.

20. Financial Facilitation of Criminal Activity. N.J.S.A. 2C:2127(a) mandates a parole
ineligibility term of onethird to onehalf of the sentence imposed.

21.  Endangering the Welfare of a Child. N.J.S.A. 2C:244(b)(5)(a)(as amended, effective

Feb. 1,2018 requires a parole disqualifier of ottd@rd to onehalf of the sentence imposed, or
five years, whichever is greater, for distributing, possessingngtori maintaining by way of a
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file-share program, at least twetitye but less than 1000 items of child pornographihe
minimum parole bar increases to ten years if the defendant possessed more than 1000 items of
child pornography. N.J.S.A. 2C:24b)(5)(a).

22. Third Degree Hindering Apprehension or Prosecution.N.J.S.A. 2C:298(a) requires

at least a ongear term of imprisonment with a ofyear parole disqualifier when the defendant
hindered apprehension or prosecution of a violation of Titler38hapter 33A of Title 17 by
giving false information or concealing evidence, knowing that the conduct violated N.J.S.A.
2C:115.1 (leaving the scene of a motor vehicle accident that results in the death of another).
N.J.S.A. 2C:29(a) (hindering apprelmsion or prosecution of another); N.J.S.A. 2C3B)
(hindering apprehension or prosecution of one's self).

23. Harm to a Law Enforcement Animal. N.J.S.A. 2C:298.1(a) requires a fivgear period of
parole ineligibility.

24. Escape fom an Institution. N.J.S.A. 2C:2%(a)(1) and (2) require a period of parole
ineligibility of three years.

25.  Leader of a Narcotics Trafficking Network.

N.J.S.A. 2C:383 requires the court impose a life sentence with a twirgyyear period of
parole ineligibility Note: This statute is subject to the N.J.S.A. 2CiZ5waiver provision,
discussed further in Chapter XIV on drug offender sentencing.

26. Maintaining or Operating a Controlled Dangerous Substance Production Facility.
N.J.S.A. 2C:3%4 requires a pad of parole ineligibility between orthird and onehalf of the
sentence imposedNote: This statute is subject to the N.J.S.A. 2CizBwaiver provision,
discussed further in Chapter XIV on drug offender sentencing.

27. First Degree Manufacturing, Distributing or Dispensing Certain Controlled
Dangerous SubstancesN.J.S.A. 2C:35(b)(1) and (6) require a period of parole ineligibility
between ong¢hird and onehalf of the sentence imposediote: This statute is subject to the
N.J.S.A. 2C:3512 waver provision, discussed further in Chapter XIV on drug offender
sentencing.

28. Employing a Juvenile in a Drug Distribution Scheme.N.J.S.A. 2C:35% mandates a
period of parole ineligibility at or between ottérd and onehalf of the sentence imposedat,
five years, whichever is greateNote: This statute is subject to the N.J.S.A. 2CiZBwaiver
provision, discussed further in Chapter XIV on drug offender sentencing.

29. Manufacturing, Distributing or Dispensing a Controlled Dangerous Substance on
or Near School Property. N.J.S.A. 2C:35/7(a) provides that if the offense involved less than
one ounce of marijuana, then the period of parole ineligibility must be betwedhimhand
onehalf of the sentence imposed, or one year, whichever is greatnn all other cases the
period of parole ineligibility must be at or between -timed and onehalf of the sentence
imposed, or three years, whichever is greater.
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(a) Waiver of the Minimum Term Permitted. N.J.S.A. 2C:357(b)(1) allows the court

to waive the mandatory minimum term after considering the defendant's prior record,
seriousness of the offense, location of the offense in relation to the school and children,
and whether school was in session when the defendant committed the offenSeA. N.J.
2C:357(b)(2), however, does not permit waiver if the defendant used or threatened
violence, possessed a firearm, or committed the offense on a school bus or property
owned by an elementary or secondary school, or a school board.

(b) State Appeal If the court does not impose a minimum term, the sentence shall not
be final for ten days to allow the State time to appeal the sentence. N.J.S.A. 2C:35
7(b)(2)(b). "The Attorney General shall develop guidelines to ensure the uniform
exercise of dis@tion in making determinations regarding whether to appeal" a sentence
imposed pursuant to N.J.S.A. 2C:3f)(1).

Note: This statute is also subject to the N.J.S.A. 2€L35vaiver provision, discussed
further in Chapter XIV on drug offender sentencing.

30. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:38 requires the

court impose, upon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any, authatize required to be
imposed by" N.J.S.A. 2C:35(b) (drug distribution) or N.J.S.A. 2C:35(distribution within a

school zone) "or any other provision of this title." If the defendant is convicted of more than one
offense, the court must impose one emeg@nsentence on the most serious offeribad. The
prosecutor must establish the basis for the enhanced sentence by a preponderance of the
evidence, and the court must hold a hearing on the maitiel.. Note: This statute is subject to

the N.J.S.A.2C:3512 waiver provision, discussed further in Chapter XIV on drug offender
sentencing.

31. Terrorism. N.J.S.A. 2C:38(b)(2) requires a term of life imprisonment without the
possibility of parole if the terrorism resulted in death. If death did cairpthen the court must
impose a thirtyyear period of parole ineligibility. N.J.S.A. 2C:28b)(1).

32. Producing or Processing Chemical, Nuclear, Biological or Radiological Weapons.
N.J.S.A.2C:383(a)(2) requires a term of life imprisonment witholie possibility of parole if
the crime resulted in death. If death did not occur, then the court must impose -getirty
period of parole ineligibility. N.J.S.A. 2C:38a)(1).

33. Certain Gun Crimes and Crimes Committed while in Possession of a @uN.J.S.A.
2C:436(c) (the Graves Act) and N.J.S.A. 2CG@Q)) (assault weapons sentencingandate a
period of parole ineligibility for certain gun crimes and crimes committed while in possession of
certain guns. See Chapter XIII ¢ime Graves Act and ssault weapons sentencing for further
discussion.

34. Possession of a "Community Gun" for an Unlawful Purpose.N.J.S.A. 2C:3%(a)(2)

requires a period of parole ineligibility of ofalf of the sentence imposed, or three years,
whichever is longer.
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35. Certain Persons Prohibited from Possessing a Firearm.N.J.S.A. 2C:397(b)(1)
requires the sentence include a fixgar paroladisqualifier if the defendant purchased, owned,
possessed or controlled a firearm and has a prior conviction for anyfofithvang:

il
1

Aggravated assault (N.J.S.A. 2C:1@));

Arson (N.J.S.A. 2C:112);

Burglary (N.J.S.A. 2C:12);

Escape (N.J.S.A. 2C:29),

Extortion (N.J.S.A. 2C:26);

Homicide (N.J.S.A. 2C:12);

Kidnapping (N.J.S.A. 2C:13);

Robbery (N.J.S.A2C:151);

Aggravated sexual assault (N.J.S.A. 2G214));
Sexual assault (N.J.S.A. 2C:24b));

Bias intimidation (N.J.S.A. 2C:16);

Endangering the welfare of a child (N.J.S.A. 2C2Q4
Stalking (N.J.S.A. 2C:1:20);

A crime involving domestiwiolence (N.J.S.A. 2C:259);

Certain controlled dangerous substance crimes (N.J.S.A. ZCtBBugh N.J.S.A.
2C:356, N.J.S.A. 2C:3%, or N.J.S.A. 2C:341);

Possession of certain weapons and devices (N.J.S.A.-2};:39

Unlawful possession of a &arm, community gun, explosive, or destructive device
(N.J.S.A. 2C:3%A); and

Manufacturing, transporting, disposing of, and defacing certain weapons and
dangerous instruments (N.J.S.A. 2G39
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If the court imposes an extended term pursuant to N.J.3B2A437, then the parole
disqualifier "shall be fixed at, or between, ehed and onehalf of the sentence imposed
by the court or five years, whichever is greater.” N.J.S.A. 2Z(BY1).

36. Certain Persons Prohibited from Transferring a Firearm. N.J.S.A. 2C:3910(a)(4)
requires a period of parole ineligibility of eighteen months be imposed against a licensed dealer
who sold or transferred a firearm to a person knowing that person intended to transfer the firearm
to a person who was disqualifietbiin possessing a firearm under State or federal law. If the
firearm was used in the commission of a crime, the parole disqualifier must be three years, rather
than eighteen months. N.J.S.A. 2GB¥a)(4).

37. Transferring a Firearm to a Minor. N.J.SA. 2C:3910(e) requires a fivgear period of

parole ineligibility be imposed on anyone "who knowingly sells, gives, transfers, assigns or
otherwise disposes of a firearm to a person who is under the age of eighteen years." However,
N.J.S.A. 2C:43%.2 prorides that upon request by the State, or at the sentencing court's request
with the State's approval, the assignment judge shall place the defendant on probation or reduce
the parole ineligibility term to one year if the interest of justice would not beedeby
imposition of a parole disqualifier, and the defendant has no prior conviction for a Chapter 39
weapons offense.

38. Operating a Motor Vehicle with a Suspended License. N.J.S.A. 2C:46(c)
requires the court to impose a parole disqualifier &3 tlays against a defendant convicted of
operating a motor vehicle with a suspended license if (1) the license suspension resulted from a
first violations of N.J.S.A. 3950 (driving while intoxicated), or N.J.S.A. 3950.4(a)
(revocation for refusal tgubmit to a breath test); and (2) the defendant "had previously been
convicted of violating N.J.S.A. 39:80 while under suspension for that first offense."

39. Assault while Fleeing Police. N.J.S.A. 2C:4%(i) mandates a period of parole
ineligibility between onghird and onehalf of the sentence imposed.

40. Public Officers Convicted of Certain Crimes. N.J.S.A. 2C:4%.5(a) requires the
following terms of parole ineligibility be imposed against a public officer or employee convicted
of a crimeset forth in N.J.S.A. 2C:48.5(b): ten years (first degree crimes); five years (second
degree crimes); two years (third degree crimes); one year (fourth degree crimes).

(a) Exception. Under circumstances discussed in N.J.S.A. 2@:88)(1) and (2}he

court may waive or reduce the mandatory minimum term of imprisonment. The sentence
does not become final for ten days in order to permit the State to appeal. N.J.S.A. 2C:43
6.5(c)(3).

(b) Guidelines. N.J.S.A. 2C:4%.5(e) requires the Attorney Geak develop
guidelines to ensure the uniform exercise of discretion in making waiver and reduction
determinations. The guidelines are dated May 31, 2007, and can be found at
www.nj.gov/oag/dcj (click on "Directives/Guidelines,” then "Guidelines,” then
"Prosecutions of Public Officials").
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D. NERA: Case Law

1. Purpose. The purpose of NERA is to protect society from the risks associated with violent
offenders by increasing prison for the most serious offendstate v. Fedman 209 N.J. 102,
11920 (2012). See alsdState v. Drake444 N.J. Super. 265, 248pp. Div. 2016)(quoting
State v. Thomasl66 N.J. 560, 569 (2001), for the proposition: "NERA was enacted primarily
because of New Jersey's alarminglghrate of peolee recidivism").

2. Crimes Subject to NERA. NERA applies to all of the crimes listed in N.J.S.A. 2C:43
7.2(d), including sexual assault under N.J.S.A. 2&() or (c)(1). State v. Drake444 N.J.
Super. 265, 283 (App. Di016).

3. NERA Is Mandatory. Failure to apply NERA to an enumerated crime renders the sentence
illegal and requires a remand for resentenciggate v. Ramseyt15 N.J. SuperR57, 27172
(App. Div. 2010) State v. Kearns393 N.J. Super. 107, 113 (App. Div. 2007).

4. RealTime Consequences.Sentencing courts must consider the-teae consequences that
NERA will have on a sentenceState v. Marinez370 N.J. Supe#9, 5758 (App. Div.2004)

A reviewing court will "consider the judge's evaluation of the aggravating and mitigating factors
in that light." Id. at 58.

5. ReatTime Consequences and Plea AgreementsUnder NERA's mandatoryepiod of

parole supervision, "the fixed period of a defendant's supervision may extend beyond the term of
the original sentence.'State v. Johnsqril82 N.J. 232, 240 (2005)A violation of probation

"could subject [the] defendant to additional incarceration . . . that could make the custodial
sentence, in the aggregate, far exceed the original sentence impibsgd A defendant must be
informed of the consequences of lgesubject to this extended parole supervision when pleading
guilty to a NERA offenseld. at 241. SeeCannelNew Jersey Criminal Code Annotatexht. 3

on N.J.S.A.2C:437.2 (2018 (explain that unlike other sentencing decisions that focus on the
minimum term a defendant must serve, NERA's 85% parole ineligibility term and vie#tion
parole provision turn the focus to the maximum term a defendant could serve).

6. Downgrading. Although an offense may be downgraded to the second degree for sentencing
under N.J.S.A. 2C:44(f)(2), the defendant remains "sentenced for a crime of the first degree”

for purposes of parole supervisiomder NERA. State v. Cheung328 N.J. Super. 368, 371

(App. Div. 2000) See alsdtate v. L.V, 410 N.J. Supe0, 113 (App. Div. 2009)explaining

that while the court downgraded the offenses talttegree crimes for purposes of sentencing,

the court nonetheless had to sentence the defendant to a term of incarceration because she had
pleaded guilty to second degree crimes that were subject to NERA).

7. Credits. Gaptime credit (N.J.S.A. 2C:48(b)(2)) may not reduce the NERA 85% parole
ineligibility term. Meyer v. N.J. State Parole B&845 N.J. Supe#24, 426 (App. Div. 2001)
Similarly, commutation and work credits may not reduce the NERA mandatory minii&tate

v. Webster 383 N.J. Super. 432, 437 (App. Div. 2006)aff'd 0.b, 190 N.J. 305 (2007)They
may be applied towards the remaining 15% of a defendant's prison sentence underlbl&RA.
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8. Accomplices and CeConspirators. NERA appliesto accomplicesState v. Rumblin
166 N.J. 550, 5536 (2001) and ceconspirator Statev. Natale 348 N.J. Super. 625, 628 n.2
(App. Div. 2002),aff'd 0.b, 178 N.J. 51 (2003). The statute is not limited to princip&tsite v.
Rumblin, 166 N.J. 550, 5586 (2001)finding NERA applicable to an armed robbery conviction
even though the defendant did not hold the weapon during the robbery).

9. Application to a Murder Sentence. The court computes the 85% NERA parwoleligibility
period for a murder sentence on the whole term imposed for the murder conviState. v.
Rambqg 401 N.J. Super. 506, 522 (App. DRO08) The court does not base the NERA parole
ineligibility period on the part of the murder sentence that exceeds the-yibatyparole
disqualifier required by the murder statute (N.J.S.A. 2@&()(1)). Thus, if the court imposes a
fifty-year term on a murder conviction, N.J.S.A. 2C31f)(1) would require the defendant
serve at least thirty of those fifty years, but NERA would require the defendant serveviwrty
andonehalf years imprisonment (50 x .85 = 42.5).

10. Young Adult Offender. A young adult offender sentencH.{.S.A.2C:435) cannot be
imposed on a conviction for any crime to which NERA appli&ate v. Corrierp357 N.J.
Super. 214, 21318 (App. Div. 2003).

11.  Specifying the Length of the NERA Term. Trial judges should specifically state the
length of the "NERA ineligibility term in terms of years, months and days to avoid any problem
long after the time of sentencingState v. Hernande338 N.J. Super. 317, 319 n.1 (2001).

12. Violation of Probation. If, for a crime subject to NERA, a defendant obtained a reduced
sentence of probation pursuant Rule 3:21-10, then on resentencing after the probation
violation, the court must impose an 85% period of parole ineligibility for the offense subject to
NERA. Stae v. Kearns393 N.J. Super. 107, 111 (App. Div. 2007).

13.  Application for Reconsideration. A defendant sentenced under NERA may not apply
for reconsideration of his or her sentence pursuaRule 3:21-10(b) until the mandary term
of parole ineligibility has been serve8tate v. Le354 N.J. Super. 91, 96 (Law Div. 2002)

14. Cruel and Unusual Punishment. NERA does not violate the Fedéror State
constitutional prohibitions against cruel and unusual punishn&ate v. JohnsQri66N.J. 523,
54849 (2001). This is so even when the act is applied to accompltese v. Rumblin166
N.J. 550557 (2001)

15. The Graves Act and NERA.The 85% parole disqualifier under NERA subsumes a Graves
Act parole disqualifier.SeeState v. Garron177 N.J. 147, 163 (2003However, a court should

state in the judgment that the Graves Act applied to the NERA offense to avoid confusion in the
future if the defendant commits an offerisat would subject him or her to the Graves Act repeat
offender extended terntate v. Cheund28 N.J. Super. 368, 371 (App. Div. 2000).

E. Parole Ineligibility, Non-NERA Offenses: Case Law
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1. Discretionary Parole Bars and the Sixth Amendment. Imposition of a discretionary
parole barased on the court's weighing of aggravating and mitigating sentencing @oésrs

not offend the Sixth Amendment requirement that the jury, not the court, make factual findings
that mandte an increase to the floor or ceiling of a senter@tate v. Kiriakakis N.J. ,
(2018 (slip op. at 2830).

2. Balancing the Aggravating and Mitigating Factors. Although the court considers the same
aggravating and mitigating fac®in setting a prison term and a period of parole ineligibility, the
standard for balancing the factors is differerfitate v. Case220 N.J. 49, 66 (2014). In
determining the prison term, the court decides whether "there is a preponderance of aggravatin
or mitigating factors."lbid. (quotingState v. Kruse105 N.J. 354, 359 (1987)). In determining
parole ineligibility, the court must be "clearly convinced that the aggravating factors
substantially outweigh the mitigatirfgctors.” lbid. (quoting State v. Kruse105 N.J. 354, 359
(1987)).

3. Requisite Findings. "To facilitate meaningful appellate review, trial judges must explain
how they arrived at a particular sentenc&tate v. Case?20 N.J. 49, 65 (2014). "[C]ritical to

the sentencing process and appellate review is the need for the sentencing court to explain clearly
why an aggravating or mitigating factor presented by the parties was found or rejected and how
the factors were balapd to arrive at the sentenceld. at 66. But seeState v. McBride 211

N.J. Super. 699, 705 (App. Div. 1986) (sustaining a parole disqualifier in the absence of express
findings because the record clearly established that the aggravating factorstsllysta
predominated the nonexistent mitigating factors), &tate v. Morris 242 N.J. Supeb32, 546

(App. Div. 1990)

4, Prohibition against Double Counting The prohibition against double counting applies
whether the court is setting a prison term or deciding whether to impose a period of parole
ineligibility. State v. C.H.264 N.J. Superl12, 140 (App. Div1993); State v. Link 197 N.J.
Super.615, 620(App. Div. 1984) Thus, where an element of the crime is a specific fact, that
element may not be used as an aggravating factor to impose a parole disqi&tktierv. C.H.

264 N.J. Superl12, 140 (App. Div1993).

5. Parole Ineligibility Is the Exception. Periods of parole ineligibility "are not to be treated as
routine or commonplace.” They are the exception, not the Gilate v. Case?20 N.J. 49, 66
(2014) (quotingsState v. Martelli201 N.J. Super. 378, 3&3 (App. Div. 1985))

6. Proportionality. The need for uniformity in sentencing and the heightened standard for
parole ineligibility suggest that a minimum term will rarely be imposed whercourt sets a
sentence within the middle of the sentencing ran§tate v. Krusel105 N.J. 354, 362 (1987);
State v. Modell260 N.J. Super. 227, 256 (App. Div. 1992)

7. Aggregate Term. The court may not impose a parole ineligibility term on an aggregate
sentence; rather, the parole disqualifier must be imposed on a specific &bate.v. Orlando
269 N.J. Superl16, 141 (App. Div. 1993)
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8. Imprisonment as a Condition of Probation and Discretionary Parole Disqualifies.

"[A] defendant sentenced to a prison term as a condition of probation may not be exposed to the
parole ineligibility term authorized by N.J.S.A. 2C:8@®)" (a discretionary parole disqualifier).

State v. Hartyel105 N.J. 41, 419 (1987).

9. Mandatory Minimum Terms Must Be Served in Jail or Prison. When sentencing
for a violation of N.J.S.A. 2C:4@6 (operating a motor vehicle during a period of license
suspension), the court may not substitute the parole ineligibility teith time spent in a
rehabilitation program, community service program, ehame detention; the minimum term
must be served in prison or jaiState v. Harris439 N.J. Supe50, 15960 (App. Div.2015);
State v. Frencht37 N.J. SupeB33, 33640 (App. Div. 2014)

10. Mandatory Minimum Terms Pursuant to N.J.S.A. 2C:4626 May Be Served
Intermittently. When sentencing for a violation of N.J.S.A. 2CG2®) (operating a motor
vehicle during a period of license suspension), the courtordsr the defndant to serve the
mandatory minimum term intermittently, so long as the defendant "serve[s] continuous- twenty
four-hour periods to satisfy each day of the -tR§ mandated term.'State v. Rodriguez454

N.J. Super.214, 218 certif. granted N.J. _ (2018. Unlike other statutg in drafting
N.J.S.A. 2C:46, the Legislature did not provide that the 1@y period "shall be '‘consecutive
days." Id. at 226

11 Ineligibility for the Intensive Supervision Program. A defendant serving a statutorily
mandated period of paroieeligibility or a discretionary parole disqualifier may not obtain entry
into an intensive supervision program until after the minimum term has been s&tzdd.v.
McPhall 270 N.JSuper. 454, 457 (App. Di\L994)

12. Transfer to a Drug Treatment Program. A defendant serving a term that includes a
period of parole ineligibility pursuant to N.J.S.A. 2G:BHdrug distributionwithin a school

zone) may not obtain transfer to a drug treatment program until he or she completes the
mandatory parole ineligibility periodState v. Diggs333 N.J. SupeiZ, 1011 (App. Div.2000).
Similarly, a defendant caot obtain a transfer to a drug treatment program until any Graves Act
mandatory term has been serv&late v. Mendel212 N.J. Super. 110, 113 (App. Div. 1986)

13. Probation Violation. A parole disqualifier should not ordinarily be imposed when
resentencing a defendant for a probation violation since, at the original sentencing, the mitigating
factors weighed in favor of probatiogtate v. Baylassl14 N.J. 169, 178 (1989). In reweighing

the factors upon a probation violation, a court should consider the aggravating factors found to
exist at the original hearing and the mitigating factors as affected by the probation violation.
Ibid. State v. Molina114 N.J. 181, 1885 (1989).

Negotiated Plea. These standards also apply to a defendant being resentenced for a
violation of probation following a negotiated plea agreement pursuant to N.J.S.A-2C:35
12, by which the prosecutor waived a mandatory minimum. Once the prosecutor waives
a parole disqualifier under N.J.S.A. 2C:3%applicable to drug offenses), it is no longer
"mandatory" for purposes of sentencing a probation violatitate v. VasqueZ. 2 N.J.
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189, 199200 (1992). However, the court may impose a period of parole ineligibility
under appropriate circumstances, and based on adequate findinafs205.

14. Repeat Sex Offender.The parole disqualifreset forth in N.J.S.A. 2C:18 applies equally
to defendants sentenced to jail terms and tecfiexnder treatment.State v. Chapmard5 N.J.
582, 58889 (1984)

15. Negotiated Term under N.J.S.A. 2C:142(d) and Separation of Powers.N.J.S.A. 2C:14

2(d), which allows a prosecutor to negotiate a plea agreement for a-fiftaesentence with no
possibility of parolewhere the defendardcommitted an aggravateskxual assaulof a child

under age thirteerdoes not violate the separation of powers doctrine because the court retains
the authority to reject the plea agreement if the agreement does not serve the interests of justice.
State v. A.T.C.454N.J. Super235, 252 App. Div. 2018 (citing R. 3:9-3(e))

16. Young Adult Offender Sentencing in Drug Cases.A defendant subject to the mandatory
parole ineligibility provisions of N.J.S.A. 2C:3&b)(1) (drug distribution) and N.J.S.A. 2C:35
(distribution within a schoolane) may not be sentenced to an indeterminate term as a young
adult offender pursuant to N.J.S.A. 2G33 State v. Luna278 N.J. Super. 433, 438 (App.

Div. 1995). The drug offense "strategy of deterrence by mandatory iret@ooefor a fixed
minimum period is inconsistent with the . . . strategy expressed in the Young Adult Offenders
statute which offers an early release from an indeterminate sentence in return for evidence of
rehabilitation.” State v. Luna278 N.J. Super. 433, 438 (App. Div. 1995).

17. First-Time Firearms Offenders, Constitutionality. N.J.S.A. 2C:43%.2 (allowing the
court to eliminate or limit the period of parole ineligibility for certain fiigte offenders) has
withstood caistitutional challenge on separatiofipowers grounds.State v. Alvarez246 N.J.
Super. 137, 1487 (App. Div. 1991). The "interests of justice" standard avoids arbitrary,
unreasonable and capricious decismaking by the prosecutor and poses no dutgnal
impediment to exercise of the legislative wilbid.

18. Murder Statute Parole Disqualifier and Cruel and Unusual Punishment. The thirty
year period of parole ineligibility mandated by the murder statute (N.J.S.A.-3M)(1)), does
not canstitute cruel and unusual punishment, as applied to adilite v. McClain 263 N.J.
Super.488, 497 (App. Div1993),andjuvenilestried as adults State v. Prajt226 N.J. Super.
307, 32426 (App. Div.1988)

19. Credits Do Not Decrease a Parole Disqualifier.Commutation and work credits cannot
reduce a statutorily or judicially imposed parole disqualifiéurry v. N.J. Stat®arole Bd. 309
N.J. Super. 66, 70 (App. Div. 1998erola v. Dep't of Corr.285 N.J. Supeis01, 509 (App.
Div. 1995)

20. Computing the Aggregate Term. "[T]he mechanical function of aggregating sentences,”
includingterms of parole eligibility, "is to be performed by the Parole Board, not the sentencing
court." State v. Curry309 N.J. Super. 66, 71 (App. Div. 1998)
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Vill. EXTENDED TERMS

An extended term of imprisonment exceeds the ordinary sentence range for the degree of crime
committed. The sentencing court may impose an extended term upon application of the
prosecutor (see section A), unless a statute mandates the imposition of an etdend@gte
section B). Section C discusses case law on extended terms.

Note: Pursuant tahe Sixth Amendment, "[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doAbptendi v. New Jersey30 U.S.

466, 490 (2000). Stated another way, "the Sixth Amendment does not permit a defendant to be
‘exposed . . . to a penalty exceeding the maximum he [or she] weckave if punished
according to the facts reflected in the jury verdict alon®ihg v. Arizona 536 U.S. 584602

(2002) (quotindApprendi v. New Jerseyp30 U.S. 466, 483 (2000)). In the case of a guilty plea,
the maximum sentence authorized by statig the maximum sentence supported by the
defendant's admissionsState v. Franklin184 N.J. 516, 5338 (2005) (interpretin@lakely v.
Washington 542 U.S. 296, 3021 (2004)). The defendant may also "consenjutticial
factfinding as to sentence enhancemengtadte v. Franklin184 N.J. 516, 538 (2005) (quoting
Blakely v. Washington542 U.S. 296, 3621 (2004)).

The statutes discussed in this chapter are subject tofottegoing Sixth Amendment
requirements.

A. Discretionary Extended Terms: Statutory Provisions

1. Statutory Authority for Discretionary Extended Terms. N.J.S.A. 2C:443 provides
that upon application of the prosecutor the court may impose ardegtéerm if the following
situations in (a) or (b) apply:

(&) The defendant has been convicted of a crime of the first, second or third degree
AND:

1 The defendant is a "persistent offender” (i.e. at least twamtyyears old at
the time of the offensgyreviously convicted on two separate occasions of two
crimes while at least eighteen years old; and either the latest crime or the
defendant's release from confinement is within ten years of the crime being
sentenced) (N.J.S.A. 2C:&{a)); OR

1 The defendnt is a "professional criminal," (i.e. "a person who committed a
crime as part of a continuing criminal activity in concert with two or more
persons, and the circumstances of the crime show he has knowingly devoted
himself to criminal activity as a majsource of livelihood") (N.J.S.A. 2C:44
3(b)); OR

74



T

OR

The defendant committed the crime for payment or pecuniary value (N.J.S.A.
2C:443(c)).

(b) The defendant used, or was in possession of, a stolen vehicle in the commission of
any of the following cmes (N.J.S.A. 2C:43(f)):

il
1

Manslaughter (N.J.S.A. 2C:14D;

Aggravated assault (N.J.S.A. 2C:1());

Kidnapping (N.J.S.A. 2C:13);

Aggravated sexual assault (N.J.S.A. 2C2(4));
Aggravated criminal sexual contact (N.J.S.A. 2C3(4);
Robbery N.J.S.A. 2C:1581);

Burglary (N.J.S.A. 2C:12);

Resisting arrest and eluding an officer (N.J.S.A. 22@9);
Escape (N.J.S.A. 2C:29); and

Manufacturing, distributing or dispensing a controlled dangerous substance
(N.J.S.A. 2C:35).

2. Prior Conviction Rules.

(a) "Prior Conviction" Defined. A prior conviction of an offense is "[a]n adjudication
by a court of competent jurisdiction that the defendant committed an offense.” N.J.S.A.
2C:444(a).

() Adjudication. For a prior crime, an adjlication is sufficient, even if the
sentence has been suspended, as long as the time to appeal has expired and the
defendant has not been pardoned. N.J.S.A. 2Q(d}

(i) Foreign Jurisdiction. A conviction in "another jurisdiction" constitutes a
prior conviction if the law of that jurisdiction authorized a prison sentence in
excess of six months. N.J.S.A. 2CG4&).

(b) Proof of Prior Conviction. "Any prior conviction may be proved by any evidence,
including fingerprint records made in connientwith arrest, conviction or imprisonment,
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that reasonably satisfies the court that the defendant was convicted." N.J.S.A. 2C:44
4(d).

3. Extended Term RangesN.J.S.A. 2C:437(a)(1) to (7) provides the following extended term
ranges:

1 Murder (N.J.SA. 2C:113): thirty-five years to life imprisonment with a thirfive-
year parole disqualifier;

1 Aggravated manslaughter (N.J.S.A. 2G4)] first degree kidnapping (N.J.S.A.
2C:131(c)(1)), and aggravated sexual assault (N.J.S.A. 22:1thirty yearsto life
imprisonment;

1 First degree kidnapping of a child age sixteen or less (N.J.S.A. A(c)2)): thirty
years to life imprisonment with a thirty year parole disqualifier;

1 First degree crimes (besides the five crimes listed above): twenty yedifs t
imprisonment;

1 Second degree crime: ten to twenty years;
1 Third degree crime: five to ten years; and
1 Fourth degree crime: five years.

4. Multiple Extended Terms. N.J.S.A. 2C:445(a)(2) prohibits a court from imposing
multiple extended termsThe case law discussed in section C of this chapter clarifies that a court
must impose extended terms mandated by statute (see section B of this chapter), even if the
result is multiple extended terms. The court may not impose a discretionary extenuéa te
addition to a mandatory extended term.

(a) Sentencing at One Proceeding.When a court imposes sentence for multiple
offenses in the same proceeding, "[n]Jot more than one sentence for an extended term
shall be imposed.” N.J.S.A. 2C:84a)(2).

(b) Sentencing at Different Times. "When a defendant who has previously been
sentenced to imprisonment is subsequently sentenced to another term for an offense
committed prior to the former sentence, other than an offense committed while in
custody], t]le multiple sentences imposed shall so far as possible conform to" N.J.S.A.
2C:445(a)(2). N.J.S.A. 2C:45(b)(1).

5. Notice and Hearing. The prosecutor must provide the defendant written notice of the
basis for the extended term, and the court mustigeahe defendant an opportunity to respond

at a hearing. N.J.S.A. 2C{e). The prosecutor must file a motion for an extended term
within fourteen days of the verdict or guilty plea unless the court extends the time for "good
cause shown.R. 3:21-4(e).
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6. Mandatory Period of Parole Ineligibility. If the court imposes a discretionary extended
term for kidnapping (N.J.S.A. 2C:13c)(2)), or murder (N.J.S.A. 2C:43), then the court must
also impose a period of parole ineligibility. N.J.S.A. 2C748)(6) and (7). For murder the
parole disqualifier must be thirty years. N.J.S.A. 2€/43(6). For a violation of N.J.S.A.
2C:131(c)(2) (kidnapping), the parole disqualifier must be thirty years. N.J.S.A. ZQa3J).

7. Optional Period of Parole Ineligibility. With the exception of sentences for murder
(N.J.S.A. 2C:113) and kidnapping (N.J.S.A. 2C13c)(2)), as part of a N.J.S.A. 2C:8{a)
discretionary extended term "the court may fix a minimum term [of parole ineligibility] not to
exceedonehalf of the term” or, in the case of life imprisonment, twefig years. N.J.S.A.
2C:437(b).

B. Mandatory Extended Terms: Statutory Provisions

1. Child Endangerment N.J.S.A. 2C:244(b)(5)(a)and N.J.S.A. 2C:24(b)(5)(b)requires
the cout to impose an extended term on a person convicted of a second or subsequent offense of
creating,possessing, receiving, viewing or having under his or her controlmifebgraphy

2. Soliciting a Minor to Join a Street Gang. N.J.S.A. 2C:328(f) requires the court to
impose an extended term for soliciting, recruiting, coercing or threatening a person under the age
of eighteen to join a street gang.

3. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:38 requires the
court to imposeupon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any, authorized or required to be
imposed by" N.J.S.A. 2C:35(b) (drug distribution) or N.J.S.A. 2C:35(distributon within a
school zone) "or any other provision of this title." If the defendant is convicted of more than one
offense, the court shall impose one enhanced sentence on the most serious tifdnsehe
prosecutor must establish the basis for thearodd sentence by a preponderance of the
evidence, and the court must hold a hearing on the métbiel.

Note: This statute is subject to the N.J.S.A. 2CiZ5waiver provision, discussed further in
Chapter XIV on drug offender sentencing.

4, State Taxes. N.J.S.A. 2C:43%(e) provides that the court may impose an extended term
for "a third or subsequent offense involving State taxes under N.J.S.A.-Q(ti2éft by failure

to make required disposition of property received], N.J.S.A. 2C2Imisaplication of
entrusted property and property of government or financial institution], any other provision of
this code, or under any of the provisions of Title 54 of the Revised Statutes [taxation], or Title
54A of the New Jersey Statutes [New Jersey Grassme Tax Act]."

5. Repeat Drug Offender. N.J.S.A. 2C:4%(f) provides that upon application of the

prosecutor and after a hearing, the court must impose an extended term with a parole disqualifier
on anyone convicted of the following crimes if thergon also has a prior conviction of
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"manufacturing, distributing, dispensing or possessing with intent to distribute a controlled
dangerous substance or controlled substance analog":

1 Manufacturing, distributing, dispensing or possessing with interttigmibute any
dangerous substance or controlled substance analog (N.J.S.A-3)C:35

1 Maintaining or operating a controlled dangerous substance production facility
(N.J.S.A. 2C:3%);

1 Employing a juvenile in a drug distribution scheme (N.J.S.A. 26)35
1 Being a leader of a narcotics trafficking network (N.J.S.A. 2GBDr

1 Distributing, dispensing or possessing with intent to distribute within a school zone
(N.J.S.A. 2C:357).

N.J.S.A. 2C:4%(f) requires the extended term include a parole ir®lityi term between one

third and onehalf of the sentence imposed, or three years, whichever is greater. If the defendant
violated N.J.S.A. 2C:36 (employing a juvenile in a drug distribution scheme), the period of
parole ineligibility must be at leasteven years, and if the crime is one of the fourth degree, the
period must be at least eighteen months. N.J.S.A. 2&M.3Note: The enhanced sentencing
provisions of N.J.S.A. 2C:48(f) are subject to waiver under N.J.S.A. 2C135 See the
ChapterXIV on drug offender sentencing for additional discussion.

6. The Graves Act and Assault Weapons.N.J.S.A. 2C:43%(c) and N.J.S.A. 2C:48(g)

require an extended term when the defendant has previously been convicted of a crime involving
the use or posssion of a firearm and then commits an enumerated offense. See Chapter Xl on
Graves Act and assault weapons sentencing for additional discussion.

7. Sex Offender Violation of Parole Supervision for Life.N.J.S.A. 2C:43.4(e) provides
that if a defendnt commits any of the following offenses while serving parole supervision for
life, the court must impose an extended term, and the defendant must serve the entire term before
returning to parole supervision for lifdlote that N.J.S.A. 2C:48.4(e) was mended effective
Feb. 1,2018 to include N.J.S.A. 2C:24.1 (leader of a child pornography network))

1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.J.S.A. 2C:4);

1 Reckless vehicular homiciddl.J.S.A. 2C:115);

1 Aggravated assault (N.J.S.A. 2C:1¢));

1 Kidnapping (N.J.S.A. 2C:13);

1 Luring a child (N.J.S.A. 2C:18);
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1 Sexual assault (N.J.S.A. 2C:2%

1 Criminal sexual contact (N.J.S.A. 2C:B%;

1 Endangering the welfare of a child (N.J.S.A. 2CQ4

1 Leader of a child pornography network (N.J.S.8:24-4.1);

1 Second degree burglary (N.J.S.A. 2G2)8or

1 Possession of a weapon for an unlawful purpose (N.J.S.A. 2Ca3P

8. Persistent Violent Offenders (also known as the "Persistent Offenders Accountability
Act" and the "Three Strikes and You're In" Law). N.J.S.A. 2C:437.1 requires the court to

impose either a life sentence without parole or an extended term, depending on the crime

committed, and after a hearing.

€) Life without Parole. N.J.S.A. 2C:437.1(a) provides that a person congtttof

any of the following crimes, or their substantial equivalent under any similar statute,
"who has been convicted of two or more crimes that were committed on prior and
separate occasions, regardless of the dates of the convictions," shall be sewotenced
term of life imprisonment without parole:

1 Murder (N.J.S.A. 2C:1-B);

1 Aggravated manslaughter (N.J.S.A. 2G4(4));

1 First degree kidnapping (N.J.S.A. 2C:18

1 Sexual assault (N.J.S.A. 2C:24a)(3) to (6));

1 First degree robbery (N.J.S.A. 2C:15 or

9 Carjacking (N.J.S.A. 2C:13).
Note: Pursuant to N.J.S.A. 2C:481(e), a defendant sentenced to life without parole
under N.J.S.A. 2C:43.1(a) may be released on parole if the defendant "is at least 70
years of age" and "has served at leasy&di's in prison pursuant to" N.J.S.A. 2GA3,
and "the full Parole Board determines that the defendant is not a danger to the safety of

any other person or the community."

(b) Extended Term. N.J.S.A. 2C:437.1(b) requires the court to impose an exeshd
term if the circumstances in subsection (1) or (2) exist:
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(©)

(1) the defendant is being sentenced for any of the following crimes and has two
or more convictions for any of those crimes or the crimes enumerated in N.J.S.A.
2C:437.1(a) (listed above), "gardless of the dates of the convictions":

1 Second degree manslaughter (N.J.S.A. 2&@)11
1 Second or third degree assault (N.J.S.A. 2a:(9);
1 Second degree kidnapping (N.J.S.A. 2C1)3

1 Aggravated criminal sexual contact under any circumstancdertiet
in N.J.S.A. 2C:142(a)(3) to (6) (N.J.S.A. 2C:13);

1 Second degree robbery (N.J.S.A. 2C1)5
1 Second degree burglary (N.J.S.A. 2CG2)8or

1 Second degree possession of weapons for unlawful purposes (N.J.S.A.
2C:394).

OR
(2) The defendant: (1 convicted of a crime enumerated in N.J.S.A. 2€:43
7.1(a) (listed above); (2) "does not have two or more prior convictions that require
sentencing under" N.J.S.A. 2C43l(a); and (3) has two or more prior
convictions that would require sentencing utidé.J.S.A. 2C:437.1(b)(1) if the
defendant "had been convicted of a crime enumerated in" N.J.S.A.-2C:43
7.1(b)(2).

Timing of Convictions. N.J.S.A. 2C:437.1(c) provides: "The provisions of this

section shall not apply unless the prior convictiares for crimes committed on separate
occasions and unless the crime for which the defendant is being sentenced was
committed either within 10 years of the date of the defendant's last release from
confinement for commission of any crime or within 10 yeafsthe date of the
commission of the most recent of the crimes for which the defendant has a prior
conviction."

(d)

Notice and Hearing. Within fourteen days of entry of a guilty plea or return of a

verdict, the State must serve notice upon defendatiteointention to impose sentence
pursuant to N.J.S.A. 2C:481(d). See alsdR. 3:21-4(f). The court may not impose a
sentence pursuant to N.J.S.A. 2GZA3 unless the ground for the sentence has been
established at a hearing.

Sexual Assault or Agravated Criminal Sexual Contactwith a Minor. N.J.S.A.
2C:443(g) requires that a defendant convicted of sexual assault (N.J.S.A-2Cot£riminal
sexual contact (N.J.S.A. 2C:B} be sentenced to an extended term of imprisonment upon
application ofthe prosecutor, if the crime involved violence or the threat of violence and the
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victim was sixteen years of age or less. See Chapter XV on sex offender sentencing for further
discussion.

10. Crimes Committed while Released on Bail.N.J.S.A. 2C:445.1(@) requires the court to
impose an extended term and double the fine authorized for the offense if the defendant
committed any of the following offenses and "at the time of the commission of the crime, the
defendant was released on bail or on his own r@zagce for one of the enumerated crimes and
was convicted of that crime™:

1 Possession of a firearm with intent to use it unlawfully against the person of another
(N.J.S.A. 2C:39A9);

1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.J.S.A. 2C:44);

1 Kidnapping(N.J.S.A. 2C:131);

1 Aggravated sexual assault (N.J.S.A. 2C2(4);

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));
1 Robbery (N.J.S.A. 2C:1h);

1 Second degree burglary, or burglary of a structure adapted for overnight
accommodations (N.J.S.2C:182); or

1 First, second or third degree assault (N.J.S.A. 2@ (b2

Notice and Hearing. Notice to impose a sentence pursuant to this statute must be filed
with the court and served upon the defendant by the prosecutor within fourteen days of
entry of the defendant's guilty plea or return of the verdRt.3:21-4(f). The court must
provide the defendant an opportunity to challenge the basis for the extended term at a
hearing. N.J.S.A. 2C:48.1(b).

C. Extended Terms: Case Law

1. Imposing a Discretionary Extended Term.

(@) Setting a Term, theDunbar Factors. After finding the defendant meets the
statutory requirements for a discretionary extended term, the court must assess the
aggravating and mitigating factors, including the need to gridtequblic, and set a term
within the bottom of the ordinary term and top of the extended term raStge v.

Pierce 188 N.J. 155, 16869 (2006) (modifying the prior rule set forth Btate v.
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Dunbar 108 N.J. 80, 89 (19819 eliminate judicial factfinding, as required by the Sixth
Amendment).

(b) Parole Ineligibility. To impose a period of parole ineligibility, the court must be
“clearly convinced that the aggravating fastesubstantially outweigh the mitigating
factors." State v. Dunbarl08 N.J. 80, 89 (1987)

(c) Deference to the Prosecutor's Request'Because it isthe prosecutor's choice
whether to seek an extended term.the trial judge should give weight to the
prosecutor's determinationState v. Thomasl 95 N.J. 436436(2008).

(d) Sentencing Range.The range of sentence that a persistent offendargect to
"starts at the minimum of the ordinatgrm range and ends at the maximum of the
extendedtlerm range."State v. Piercel88 N.J. 155, 169 (2006).

(e)  Specificity in the Motion for an Extended Term. When the defendant faces
multiple chargesthe prosecutor's notice of motion should identify the offense for which
the prosecutor seeks an extended teBtate v. Thomgsl95N.J. 431, 436 (2008).

2. Discretionary Extended Terms and' Prior Crimes.”

(a) Foreign Jurisdiction. Absent a showing of fundamental unfairness, a conviétion

a prior crime ina foreign country is presumed appropriate where the jurisdiction had a
judicial system with protections similar to our owBtate v. Williams 309 N.J. Super.
117, 123 (App. Div.1998) One criteria for fundamental fairness is that the defendant
had legal counsel in the prior prode®y. Id. at 124.

(b) Constitutionality. TheThere is no Sixth Amendment violation in the sentencing
court's consideration of a defendant's prior convictaomd the facts that form the basis
for the prior conviction,in order to determine whether theefdndant qualifies as a
"persistent offender" because such findings fall within the "prior conviction" exception of
Blakely v. Washington542 U.S. 296, 301 (2004), aAgprendi v. New Jerseyp30 U.S.

466, 488 (2000) State v. Piercel88 N.J. 155, 163 (2006)

(c) Prior Conviction Pending Appeal. The sentencing court may consider a conviction
for a prior crime even if an appeal challengitige convictionis pending. State v. Cook
330 N.J. Superd95s, 422 (App. Div2000) If the prior conviction is reversed on appeal,
then the extended term would have to be vacatad.

(d)  Timing of Offenses. Under N.J.S.A. 2C:48&(a), a deferaht may not be
sentenced as a persistent offender if the "latest in time" prior crime and the "last release
from confinement" both occurred more than ten years before the crime for which the
defendant is being sentenced, even if the latest prior convietisnentered within the
tenyear period. State v. Clarity454 N.J. Super603, 606 App. Div. 2018; State v.
Henderson375 N.J. Super. 265, 266, 270 (Law Div. 2004)
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(e) Prior Crimes Considered Previously by a Court.A court is not precluded from
considering prior kmes that a prior court used as a basis for an extended ®tate v.
Reldan 231 N.J. Super. 232, 23B (App. Div. 1989).

() Chronology o Crimes and Convictions The sentencing judge may consider
crimes committed after the crime for which the court is imposing a senméang as
the defendant was convicted of the subsequent crimetprs@ntencing.State v. Cook
330 N.J. Super395, 42122 (App. Div. 2000) Compare this approach to the following
methods used to calculate persisteffiénder statusdr other purposes:

0] Sex Offenders Under N.J.S.A. 2C:16, a second or subsequent sex
offender conviction is subject to mandatory parole ineligibility (unless given an
extended sentence under N.J.S.A. 2EZ13f the person has been convicted of a
sexually oriented offense "at any time." The "first" or "earlier" crime had to result
in a conviction by the time the later offense was committ8thte v. Andersgn
186 N.J. Super. 174, 176 (App. Div. 1982¥.d 0.b, 93 N.J. 14 (1983)

(i) The Graves Act The Graves Act does not limit the chronological sequence
of crimes subject to its extended term provision; the aatyuirement is that there
be a prior conviction.State v. Hawks114 N.J. 359, 3667 (1989) It has been
postulated, but not decided, that a Graves Act extended term cannot sedmpo
based upon convictions and sentences entered in the same procegtditegy.
Rountree 388 N.J. Suped.90, 20709 (App. Div. 2006)

(i) Repeat Drug Offenders An extended term under N.J.S.A. 2G8(3) does

not depend on the chronological sequence of the offenses or convictions. The
defendant must have been convicted "at any tingtadte v. Hill 327 N.J. Super.

33, 4142 (App. Div. 1999) However, the statute will not apply if the defendant
enters guilty pleas to two different chargagquant to one agreement, on the
same day, at one proceedin§tate v. Owens381 N.J. Super. 503, 513 (App.

Div. 2005)

(iv) Domestic Violence Act The enhanak penalty provisions of N.J.S.A.
2C:2530 apply only to individuals who have been previously convicted of a
domestic violence offense as of the date the subsequent offense was committed.
Hence, these provisions do not apply to someone simultaneouslyctenhoif
offenses occurring on two separate occasidBtate v. Bowser272 N.J. Super.

582, 58889 (Law Div. 1993)

3. Discretionary Extended Terms and "Confinement."

(a) Probation Is Not "Confinement." Because probation is not "confinement,” a prior
sentence to probation may not be considered for purposes of determining whether the
defendant had been released from confinement within ten years precedingrémé cu
offense. State v. Clarity454N.J. Super603 609 App. Div.2018.
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(b) Brief Confinement Based on a Probation Violation "[T]he persistenbffender
statute applies to confinement for criminal behavior, not the mere incident of an
individual beirg held briefly in custody."State v. Clarity454N.J. Super603 613 App.

Div. 2018. Thus, where the State claims that the defendant was confined within the
preceding ten year period because he was briefly detained after violating a term of
probation the sentencing court must determine whether the brief detention was the result
of a crime orthe "failure to adhere to a substantial requirement imposed as a condition of
the probation,” the latter of which is "considered part of the corrections prfaasisnot

a separate prosecution and convictiotnitl.

Rules when Imposing Multiple Extended Terms.

@) Discretionary Extended Terms. N.J.S.A. 2C:445(a)(2) prohibits a court from
imposing multiple discretionary extended terms, even if themdeare to be served
concurrently. State v. Mays321 N.J. Supe619, 636 (App. Div1999)

(b) Mandatory and Discretionary Extended Terms. The prohibition against
multiple extended terms is inapplicable to mandatory extended terms required by the
Graves Act (N.J.S.A. 2C:48(c)), State v. Robinsgn217 N.J. 594, 597 (2014) (citing
State v. Connell208 N.J. Super. 688, B9YApp. Div. 1986)), and the Comprehensive
Drug Reform Act (N.J.S.A. 2C:48(f)), State v. Singletgn326 N.J. Super. 351, 355
(App. Div. 1999) Thus, if thedefendant is convicted of two Graves Act offenses and a
drug offense, all of which are subject to mandatory extended terms, the court must
impose three extended terms. The court may not, however, impose a discretionary
extended term in addition to a matalty extended term.State v. Robinsgn217 N.J.

594, 60910 (2014).

(c) Multiple Extended Terms. N.J.S.A. 2C:445(a)(2) prohibits a court from
imposing multiple discretionary extended terms in one sentencing proceeding; it "has no
application . . . wher extended terms are imposed by two different courts for different
offenses at proceedings separated by a span of nine yestest€ v. Reldan231 N.J.
Super. 232, 238 (App. Div. 1989) (affirming an extended term where the defendant was
serving an exteratl term pursuant to a former persistent offender statute). Pursuant to
N.J.S.A. 2C:445(b), a defendant serving an extended term cannot be sentenced to a
discretionary extended term by a subsequent sentencing court for a crime committed
before the crimédor which he or she is already serving an extended term, unless the first
offense occurred while the defendant was in custo8yate v. Penningtor418 N.J.
Super548, 55458 (App. Div. 2011)

(d) Crime Committed while "In Custody.” A defendant who comitted a subsequent
offense while released on bail committed that offense while "in custody" for purposes of
N.J.S.A. 2C:445(b), and thus, may be subject to a second discretionary extended term by
a second sentencing courftate v. Boykins447 N.J. Sugr. 213, 22123 (App. Div.

2016) certif. denied228N.J.476(2017)
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(e Probation Violation. If a defendant commits a crime while serving probation on

a suspended extended term, the court may revoke probation, reinstate the original
extended term,ral impose an extended term for the crime committed while on probation,
without violating N.J.S.A. 2C:458(a)(2). State v. Williams299N.J. Super. 264, 2723

(App. Div. 1997).

H Severed Charges. When charges in amdictment are severed, and the court
imposes an extended term on a conviction from the first trial, N.J.S.A. -B0¥d)
precludes the court from imposing an extended term on a conviction from the second
trial. State v. Hudson209 N.J. 513, 5383 (202). TheHudsondecision did not create

new law and therefore has retroactive effeState v. Bull 227N.J.555 563(2017).

(9) Guilty Pleas at Different Times. N.J.S.A. 2C:445(b)(1) precludes a sentencing
court from imposing a second extendedrdor an offense that a defendant "pled to
second in time but that was committed earlier than the imposition of the extenched
sentence she [the defendant] is servirfstte v. McDonald209 N.J. 549, 555 (2012).

Repeat Drug Offenders.

(a) Sepration of Powers. As written, N.J.S.A. 2C:48(f) (requiring the court impose

an extended term on a repeat drug offender upon application of the prosecutor) violates
the doctrine of separation of powers by giving unfettered power to prosecutors in the
sentencing determinationState v. Lagaresl27 N.J. 20, 31 (1992). To comply with the
separation of powers doctrine, our Court has interpreted the statute as requiring that
guidelines be adopted to assist prosecutorial deemimking while reflecting the
legislative intent that extended sentences for repeat drug offenders should be the norm.
State v. Lagared27 N.J. 20, 32 (1992).

() Guidelines. For the guidelines effective May 20, 1998, tlgbuSeptember

14, 2004, sedéAttorney General Directivel9981, incorporating by reference
Attorney General Guidelines for Negotiating Cases Under N.J.S.A. 2235
available at www.nj.gov/oag/dcj (click on "Directives/Guidelines,” then
"Directives"). Fora discussion of the statewide guidelines issued in response to
LagaresseeState v. Kirk 145 N.J. 159, 1689 (1996)

For offenses committed on or after Septemb®, 2004, the Attorney General
promulgated revised guidelines. They are availab¥vat.nj.gov/oag/dcjclick
on "Directives/Guidelines," then "Guidelines," tha@ritnageGuidelines 2").

(b) Arbitrary and Capricious Challenge. Prosecutors must statieeir reasons on the
record for seeking an extended sentence under the repeat drug offender statute (N.J.S.A.
2C:436(f)), and the court may deny or vacate an extended term where a defendant
clearly and convincingly establishes that the prosecutor'sidecigas arbitrary and
capricious. State v. Lagared 27 N.J. 20, 333 (1992).
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(c) Sixth Amendment. The requirement that the court find the basis for a mandatory
extended term falls within the "prior conviction" exceptidnBdakely v. Washington

542 U.S. 296, 301 (2004), and thus does not offend the Sixth Amendmefihging
requirement.State v. Thomgsl88 N.J. 137, 1492 (2006).

(d) Chronology of Offenses and Convictions. Similar to the Graves Act repeat
offender provision, the chronological sequence of the offenses and convictions is
irrelevant for purposes of N.J.S.A. 2C:8@). State v. Hill 327 N.J. Supef33, 4142

(App. Div. 1999) The only requirement is that there be a previous conviction "at any
time." Ibid. But where a defendant enters guilty pleas to two different charges on the
same day, in the same proceeding, and pursuant to one agreemen,. IQ:836(f),

will apply. State v. Owens381 N.J. Super. 503, 5113 (App. Div. 2005).

(e) TheDunbar Factors. The factors set forth iState v. Dunbarl08 N.J. 80 (1987),
as modified inState v.Jefimowicz 119 N.J. 152 (1990), for setting an extended term
apply when imposing a mandatory extended term under N.J.S.A. -B()43State v.
Vasquez 374 N.J. Super. 252, 267 (App. Div.(B); State v. Williams 310 N.J. Super.
92, 9899 (App. Div.1998)

6. Persistent Offenders Accountability Act (theThree Strikes and You're in Law).

(a) Robbery. The Persistent Offender Law's referenceNtd.S.A. 2C:151 (robbery)
applies only to first degree robbergtate v. Jordar378 N.J. Super. 254, 2588 (App.
Div. 2005)

(b) Hearing. The State must establish the basis for a term under the Three Strikes
Law at a hearing where the defendant has the right to hear and controvert the evidence
against him or her and tdfer evidence in his or her own behalf. N.J.S.A. 2€743d);

R. 3:21-4(f). The standard of proving a defendant's prior conviction under the statute is
proof by a preponderance of the evidenSéte v. Oliver162 N.J. 580, 5992 (2000).

(c) Conviction in another Jurisdiction. A foreign conviction must be "substantially
equivalent” to an enumerated offensgtate v. Rhodes329 N.J. Supes36, 544 (App.
Div. 2000)

(d) Timing of Convictions and Punishments.The law is not limited to defendants who
have been convicted and punished for the first tWwenskes before committing the third
offense. State v. Galiano349 N.J. Superl57, 16465 (App. Div. 2002) "If two
gualifying convictions precede the sentencing of the third offense and that offense was
committed either within ten years of defendant's most recent release from confinement
for commission of any crime or within ten years of the commission of the most recent of
the crimes for which defendant has a prior conviction, then defendant is eligible for the
enhanced punishment of N.J.S.A. 2CZ43(a), even though the present sentence is for
an offense committed prior to the entry of the-gualifying convictions.”Id. at 168.
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(e) Timing of Crimes. To qualify as "strikes," the two other offenses must have
occurred "on prior and separate occasions." Thus, the defendant must have committed
them on different occasions and prior to the third offerS&te v. Parks192N.J. 483,

488 (2007).

() Constitutionality. As applied to adults, the Three Strikes Law does not violate
the double jeopardy, ex post facto, due process, or equal protection clauses of the federal
or state constitutions, does not violate the separaifopowers doctrine, and does not
constitute cruel and unusual punishmetate v. Oliver162 N.J. 580, 5889 (2000). A

statute that mandates life imprisonment without theipii$g of parole for a defendant

who was under the age of eighteen at the time he or she committed the offense violates
the Eighth Amendment prohibition against cruel and unusual punishnidiiler v.
Alabama U.S. , , 132 S. Ct. 242860 Q012). See alsdMontgomery V.
Louisiana U.S. , , 136 S. Ct. 718, 734 (2016) (rulingNhier v. Alabama

applies retroactively).
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|IX. CONCURRENT AND CONSECUTIVE SENTENCES

When a defendant is subject to multiple terms of imprisonmentetiterscing court must decide
whether the terms will run concurrently or consecutively. A few statutes require imposition of
consecutive terms (see section B). In all other cases the decision is left to the sentencing court's
discretion (see section A).e&ion C discusses case law on concurrent and consecutive terms.

A. Consecutive Termswithin the Court's Discretion: Statutory Provisions

1. Statutory Authority for Discretionary Consecutive Terms. N.J.S.A. 2C:445(a) provides

that where a defendareceives multiple sentences of imprisonment "for more than one offense,
including an offense for which a previous suspended sentence or sentence of probation has been
revoked, such multiple sentences shall run concurrently or consecutively as thesteranirees

at the time of sentence.” "There shall be no overall outer limit on the cumulation of consecutive
sentences for multiple offenses"; however, the aggregate of consecutive terms to county jail may
not exceed eighteen monthibid.

2. Sentencesmposed at Different Times. N.J.S.A. 2C:445(b) instructs the court to decide
whether to run terms consecutively or concurrently when a defendant, previously sentenced to
imprisonment, is later sentenced for an offense committed prior to the formarceer8ee also
N.J.S.A. 2C:445(d) (instructing that multiple terms of imprisonment shall run concurrently or
consecutively when a second or subsequent sentence is imposed).

3. Offense Committed while Released Pending Disposition of Charges\.J.S.A.2C:44

5(h) limits the court's discretion in imposing concurrent terms where the defendant committed
the offense while released, with or without bail, pending disposition of charges. The court may
impose concurrent terms only if, after considering "theratier and conditions of the
defendant,” the court "finds that imposition of consecutive sentences would be a serious injustice
which overrides the need to deter such conduct by othHisl."

4. The Yarbough Guidelines. N.J.S.A. 2C:44% does not sp#y when consecutive or
concurrent sentences are appropriate.State v. Yarboughl00 N.J. 627, 6434 (1985), the
Supreme Court set forth the following guidelines for sentencing courts when the offender "has
engaged in a piern of behavior constituting a series of separate offenses" or "multiple offenses
in separate, unrelated episodes™:

(1) there can be no free crimes in a system for which the punishment shall fit the

crime;
(2) the reasons for imposing either a consigeu or concurrent sentence
should be separately stated in the sentencing decision;

(3) some reasons to be considered by the sentencing court should include facts
relating to the crimes, including whether or not:
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(a) the crimes and dir objectives were predominantly independent of
each other;

(b) the crimes involved separate acts of violence or threats of violence;
(c) the crimes were committed at differetimnes or separate places, rather
than being committed so closely in timmad placeas to indicate a single
period of aberrant behavior;

(d) any of the crimes involved multiple  victims;

(e) the convictions for which the sentences are to be imposed are
numerous;

(4) there should be no doublecounting of aggravatintactors;

(5)  successive terms for the same offense should not ordinarily be equal to the
punishment for the first offense; and

(6) there should be an overall outer limit on the cumulation of consecutive
sentences for multiple offenses not to exceed the sunheoflangest terms
(including an extended term, if eligible) that could be imposed for the two most
serious offenses.

[State v. Yarboughl00 N.J627, 64344 (1985)]

Note: Yarboughguideline number six has been supersedeé dP93 amendment to
N.J.S.A. 2C:445(a), which provides that there "shall be no overall outer limit on the
cumulation of consecutive sentences for multiple offenses."

5. Calculation of the Terms. N.J.S.A. 2C:445(e)(1) instructs that when terms run
concurrently, "the shorter terms merge in, and are satisfied by discharge of the longest term."
When the terms run consecutively, they "are added to arrive at an aggregate term to be served
equal to the sum of all terms.” N.J.S.A. 2C5{é)(2).

B. Mandatory Consecutive Terms: Statutory Provisions

1. Leaving a Motor Vehicle Accident Resulting in Death N.J.S.A. 2C:15.1 instru¢s
that "when the court imposes multiple sentences of imprisonment for more than one offense,
those sentences shall run consecutively."

2. Second or Third Degree Leaving the Scene of a Boating AccidenhN.J.S.A. 2C:11
5.2(d) instructs that "when
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the cout imposes multiple sentences of imprisonment for more than one offense, those sentences
shall run consecutively."

3. Leaving a Motor Vehicle Accident Resulting in Serious Bodily Injury. N.J.S.A.
2C:121.1 provides that "whenever in the case of such pilalitonvictions the court imposes
multiple sentences of imprisonment for more than one offense, those sentences shall run
consecutively."

4, Third Degree Endangering an Injured Victim. N.J.S.A. 2C:121.2(d) requires the
sentence "be served consecutiviglythat imposed for any conviction of the crime that rendered
the person physically helpless or mentally incapacitated.”

5. Third Degree Reckless EndangermentN.J.S.A. 2C:12(b)(2) provides that the sentence
"shall be ordered to be served consecujivelthat imposed for a conviction of the offense that
the defendant intended to commit or facilitate when the defendant violated the provisions of this
subsection."Note: As of January 11, 2016, this statute was repealed and replaced by N.J.S.A.
2C:247.1 (Endangeringraother Person), which does not require a consecutive term.

6. Throwing Bodily Fluid at a Department of Corrections Employee. N.J.S.A. 2C:12

13 provides: "A term of imprisonment imposed for this offense shall run consecutively to any
term of imprisonment currently being served and to any other term imposed for another offense
committed at the time of the assault.”

7. Kidnapping a Minor and Homicide. N.J.S.A. 2C:131(c)(2) provides that if the kidnapped
victim is killed, the kidnappingconviction must "be served consecutively to any sentence
imposed pursuant to" Chapter 11 (criminal homicide).

8. Financial Facilitation of Criminal Activity. N.J.S.A. 2C:2227(c) requires the
conviction "be served consecutively to that imposed for &iction of any offense constituting
the criminal activity involved or from which the property was derived."

9. Witness Tampering. N.J.S.A. 2C:28&(e) requires the sentence be served consecutively
to the sentence for "an offense that was the subjeceaddftitial proceeding or investigation."

10.  Violation of a Protective Order Prohibiting Witness Tampering. N.J.S.A. 2C:28

5.2(b) authorizes the court to impose a consecutive sentence to the sentence on the underlying
offense. In the event the court daogot impose a consecutive term, it must state its rationale on

the record.lbid.

11. Solicitation of Street Gang Members. N.J.S.A. 2C:3328(e) instructs that if the
defendant solicited another to join a criminal street gang while under official detetite
sentence must be served consecutively to the sentence the defendant was serving when the
defendant solicited gang members. Additionally, the sentence under this statute must be served
consecutively to a sentence "imposed upon any other such tonyic
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12. Gang Criminality. N.J.S.A. 2C:3329(b) requires the sentence imposed for the crime of
gang criminality be served consecutively to the sentence on any of the following underlying
offenses: "any crime specified in chapters 11 through 1832035 or 37 of Title 2C";
prostitution (N.J.S.A. 2C:34); possession of prohibited weapons and devices (N.J.S.A.-2C:39
3); possession of a weapon for an unlawful purpose (N.J.S.A. 2. 3@ssession of a firearm
while committing certain offenses (N.JAS 2C:394.1); unlawful possession of a weapon
(N.J.S.A. 2C:3%); or manufacturing weapons (N.J.S.A. 2C9B9

13. Promoting Organized Street Crime. N.J.S.A. 2C:3330(b) requires the sentence be
served consecutively to the sentence imposed on an yingeolffense pursuant to Chapters 11
through 18, 20, 33, 35, or 37 of Title 2C, or a conviction under N.J.S.A. 2C13possession of
a firearm while committing certain offenses); N.J.S.A. 2&3@unlawful possession of a
weapon); or N.J.S.A. 2C:39 (manufacturing weapons).

14. Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A. 2C:354.1(e)
requires the sentence be served consecutively to the sentence for a conviction of any offense in
Chapter 35 (drug offenses), or a conspiracyttempt to commit an offense under Chapter 35,
"unless the court, in consideration of the character and circumstances of the defendant, finds that
imposition of consecutive sentences would be a serious injustice which overrides the need to
deter such @nduct by others. If the court does not impose a consecutive sentence, the sentence
shall not become final for 10 days in order to permit the appeal of such sentence by the
prosecution."”

15. Possession of a Bump Stock or Trigger CrankN.J.S.A. 2C:39%3(l) (effective Jan. 16,

2018 requires the sentence for knowing possession of a bump stock or trigger crank to run
consecutively to the sentence for unlawful possession of an assault firearm (N.J.S.A5)2C:39

16. Possession of a Weaporudng a Drug or Bias Crime. N.J.S.A. 2C:39%.1(d) requires the
sentence run consecutively to the sentence for any of the following offenses:

1 Leader of a narcotics trafficking network (N.J.S.A. 2C3)5

1 Maintaining or operating a drug production facility (N.J.S.A. A3

1 Manufacturing or distributing drugs (N.J.S.A. 2G3p

1 Manufacturing and dispensing Gamma Hydroxybutyrate (N.J.S.A. 22235
1 Manufacturing and dispensing Flunitrazepam (N.J.S.A. 26:35

1 Employing a juvenile in a drug distribution schermeJ(S.A. 2C:35);

9 Possession of drugs on or near school property (N.J.S.A. 20;:35

1 Distribution or possession of drugs on public property (N.J.S.A. 2CB5
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1 Possession, distribution, or manufacturing imitation drugs (N.J.S.A. 2:8%nd
1 Biasintimidation (N.J.S.A. 2C:14).

17. Assault by an Inmate of a Correctional Employee, Sheriff's Department Employee, or

Law Enforcement Officer. N.J.S.A. 2C:445(i) requires the court impose a term of
incarceration on an inmate for assault on an emplaya correctional facility, juvenile facility,
county sheriff's department, or law enforcement officer. The sentence must "run consecutively
to any term of imprisonment currently being served and to any other term imposed for any other
offense committedt the time of the assaultlbid.

C. Consecutive and Concurrent Terms: Case Law

1. Aggravating and Mitigating Factors. "[F]Jor each crime in a series the court should
impose a sentence, taking into account the appropriate aggravating antngitgaumstances

set forth in N.J.S.A. 2C:44(a) and-1(b), before considering whether the sentences should run
consecutively or concurrently State v. Rogersl24 N.J. 113, 119 (1991).

2. Expired Sentences.The court may natun a sentence coneantly to a sentence that has
fully expired. State v. Mercadant®99 N.J. Supeb22, 532 (App. Div1997)

3. Sentencesni Foreign Jurisdictions. The consecutive term provisions of the Code do not

allow a court to impose a sentence to run consecutive to a sentence in a foreign jurisdiction.
Breeden v. N.J. Dep't of Corl32 N.J. 457, 4666 (1993) However, if supported by adequate
reasons, a court may impose a sentence consecutive to a federal sentence that a defendant is
currently serving. State v. Wakrs 279 N.J. Super. 626, 63%¥ (App. Div.1995) And a

federal court may order that its sentence run consecutive to a statecsethiat has not yet been
imposed. Setser v. United States  U.S. , , 132 S. Ct. 1463, 1487(2012).

4. Requisite Findings. The court must state separately its reasons for imposing consecutive
sentencesState v. Miller 205 N.J. 109, 12(2011) (remanding for resentencing where the court
failed to address théarboughfactors). However, a reviewing court may uphold a sentence that
lacks a specific statement of reasons and findings "where the sentencing transcript makes it
possible to &adily deduce' the judge's reasoningd: at 12930 (quotingState v. Bieneck200

N.J. 601, 609 (2010)).

5. The Yarbough Guidelines on Procedural Matters. 'The second, fourth, fifth, and sixth
guidelines do not assist a court in making the threstietision whether to impose concurrent or
consecutive sentences; rather, they establish certain procedural requirengtats.V. Carey
168N.J. 413, 423 (2001).

6. Yarbough Guideline Three. The guideline that providethe "clearest guidance" to

sentencing courts is the third one, which sets forth five factors that focus on the facts relating to
the crime. State v. Careyl68N.J. 413, 423 (2001).

92



7. Qualitative Weighing. The court Bould qualitatvely, not quantitatively, weigkthe factors

set forth in guideline threeState v. Careyl168 N.J. 413, 427 (2001). A court may impose
consecutive sentences “"even though a majority ofthkoough factors suport concurrent
sentences."Id. at 42728. SeeState v. Swint 328 N.J. Super. 236, 264 (App. D000
(explaining that even when offenses are connected by "unity of specific purpose,” are somewhat
interdependent of one another, and are committed rwéhshort period of time, the court may
impose consecutive termsBut seeState v. Copling326 N.J. Super. 417, 44 (App. Div.

199) (finding that the court erred in imposing consecutive terms for murder and unlawful
possession of a weapon because onlyYadoughfactors (purposes and victims of the crimes)
weighed in favor of consecutive terms).

8. Severity of the Circumstance. When deciding whether to impose concurrent or
consecutive sentences, the court should determine whetherydheough factor under
consideration "renders the collective group of offenses distinctively worse than the group of
offenses would be were thaitcumstance not presentState v. Careyl68 N.J. 413, 428 (2001)

9. Multiple Victims and Harms. "Crimes involving multiple deaths or victims who have
sustained serious bodily injuries represent especially suitablenstances for the imposition of
consecutive sentencesState v. Careyl68 N.J. 413, 428 (2001)Accord State v. Roachl46
N.J.208, 23031 (1996); State v. JohnserB809 N.J. SupeR37,271-72 (App. Div.1998) This

is because the "total impact of singular offenses against different victims will generaljdexce
the total impact on a single individual who is victimized multiple times." This is true even when
the defendant did not intend to harm multiple victims but it was foreseeable that his or her
reckless conduct would have that effeState v. Careyl68N.J. 413, 429 (2001)

10.  Multiple Victims of Vehicular Homicide. "[I]n vehicular homicide cases, the multiple
victims factor is entitled to great weight and should ordinarily result inntipesition of at least
two consecutive terms whenultiple deathr serious bodily injuries have been inflicted upon
multiple victims." State v. Careyl68 N.J. 413, 4280 (2001) SeeState v. Locane454 N.J.
Super. 98, 132-33 (App. Div.) (interpreting the quoted language @arey as creating a
presumption in favor of a consecutivengr certif. denied N.J.  2018; State v. Liepe
453N.J. Superl26 136 (App. Div. 2018, certif. granéd N.J. 2018 (concluding that
Careydoesnot require a sentencing court to impose a consecutive.term)

11. Need to Protect Society.Consecutive sentences are especially appropriate where society
must be protected from those who are unwilling to lead produtities and who resort to
criminal activities. State v. Taccetté801 N.J. SupeR27, 261 (App. Div1997)

12. Maximum Termsand DoubleCountings. "[F]actors relied on to sentence a defendant to
the maximum term for eaadffense should not be used again to justify imposing those sentences
consecutivelyWhere the offenses are closely related, it would ordinarily be inappropriate to
sentence a defendant to the maximum term for each offense and also require that thusessente
be served consecutively, especially where the seoffedse did not pose an additional risk to
the victim. The focus should be on the fairness of the overall senteBizge’v. Miller 108 N.J.
112,122 (1987).
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13. Deviation fom the Yarbough Guidelines. Some cases are so extreme and extraordinary
that deviation from the guidelines is appropriagate v. Yarboughl00 N.J.627, 647 (1985
State v. Hammond231 N.J. Super. 535, 54Afgp. Div. 1989 (affirming three consecutive
terms due to thextreme nature of the crime§tate v. Lewis223 N.J. Super. 14554 (App.

Div. 1988 (affirming four consecutive terms)

14. Excessive Sentences.For examples of cases where consecutive terms Yeoened
excessive, seState v. Louis117 N.J. 250, 2568 (1989) (aggregate term of 130 years with a 65
year parole disqualifier excessive&gtate v. Candelarja311 N.J. Super. 437, 454 (App. Div.
1998 (six consecutive sentences totalif@blyears plus a life senteng&tate v. Rodger230
N.J. Super. 593, 604 (App. Di¥989 (reversing three consecutive terms for theft offenses)

15. Sentence Must Be Based on the VerdicA judge may not impose consecutive sentences

to compensate for what he or she believes was an unjustiverthe defendant's favoGtate v.

Tindell, 417 N.J. Super. 530, 562 (App. Div. 2011) (imposing five maximum consecutive
terms totaling thirty years' imprisonment on the basis that the defendant committed murder and
the jury erroneously found him iifly of reckless manslaughter).

16.  Split Sentencing. A judge may not impose sentences that are partially consecutive and
partially concurrent.State v. Rogersi24 N.J. 113, 118 (1991)Such a splsentencing scheme
would contravene the Code's paramount goal of uniforniiotigl.

17. No Free Crimes.The "no free crimes" guideline statedYiarbough'tilts in the direction of
consecutive sentences because the Code foonsi#® crime, not the criminal.State v. Carey

168 N.J. 413, 423 (2001However, this guideline does not eliminate concurrent sentences from
a court's sentencing options because not eaddytional crime in a series must carry its own
increment of punishmentState v. Rogersl24 N.J. 113, 119 (1991).

18. Plea Agreements.The court mayappropriately consider and weigh a plea agreement in
deciding whethera impose consecutive sentencéate v. S.G.289 N.J. Supei6l, 71 (App.
Div. 1996)

19.  Order of Terms. NeitherYarboughnor any satutory provision precludes a sentencing
judge from requiring that the less restrictive term of a consecutive sentence be serv&dfiest.

v. Ellis, 346 N.J. Super. 583, 594 (App. Divaff'd 0.b, 174 N.J. 535 (2002)Although such a
requirement does not render the sentence illegal, it may constitute an abuse of discretion since it
effectively extends the real time the defendant merstesin prison.ld. at 597.

20. Young Adult Offenders. Because therarboughguidelines focus on punishment and
young adult offender sentencing is premised on rehabilitation, a court should not apply the
Yarbough guidelines in deciding whether to imposensecutive indeterminate sentences on
young adult offenders.State v. Hanniggn408 N.J. Super. 388, 39®0 (App. Div. 2009).
Rather, the court should consider "offenrtlased criteria centered on rehabilitatioid” at 400.

21. Juveniles. Although consecutive dispositions are authorized by the Code of Juvenile
Justice, they should be the exception and not the Siate in Interest of J.L.A136 N.J. 370,
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380 (1994).In addition to weighing th&arboughfactors, the court must "exercise @dhtened

level of care before imposing multiple consecutive sentences on juverigge v. Zuber227

N.J. 422 450, cert. denied U.S. 138 S. Ct. 1522017). "[A] sentencing court must
consider not only the factors ¥arboughbut also theones inMiller when it decides whether to
impose consecutive sentences on a juvenile which may result in a lengthy period of parole
ineligibility.” Ibid. (referring to the five factors set forth ikliller v. Alabama U.S. ,
__,132 S. Ct. 2455, 89 (2012.

22. Offenses Committedvhile Released fom Custody. Whenever a defendant commits an
offense while released on probation, parole, or bail, N.J.S.A. 2&:pdesumes the terms will
run consecutively.State v. Sutton132 N.J. 471, 484 (1993)TheYarboughstandards should
guide the court's decisiond. at 485.

23. Sentences foCrimes Committed while on Parole, a Suspended Sentence, Probation or
Bail. N.J.S.A. 2C44-5(c), (f), (g) and (h), create a presumption that sentences for these offenses
will run consecutively.State v. Sutton132 N.J. 471, 484 (1993)

24. Appeal by the State and Duble Jeopardy. Double jeopardy protections prohibit the State
from appedhg the court's refusal to impose a consecutive teBtate v. Locanet54N.J. Super.
98, 131 App. Div.), certif. denied N.J. R018. A challenge to a concurrent term is a
challenge to a discretionappurt decision, not to an illegally imposed sentenSeate v. Ellis
346 N.J. Super. 583, 596 (App. Divaff'd 0.b, 174 N.J. 535, 536 (2002).
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X. FINES

Imposition of a fine is within the court's discretion (see section A), unless a statutesradfines
(see section B). Section C discusses case law on fines.

Note: The Sixth Amendment requires that "[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable douggrendi v. New Jerseyp30 U.S.

466, 490 (2000) This rule applies tarfes. Southern Union Co. v. United States U.S. :

_, 132 S. Ct. 2344, 2350 (2012). In the case of a guilty plea, the maximum sentence
authorized by statute is the maximum sentence supported by the defendant's adn8ssiens.
Franklin 184N.J. 516, 53738 (2005) (interpretindglakely v. Washington542 U.S. 296, 309

11 (2004)). The defendant may also "consent to judicial factfinding as to sentence
enhancements."State v. Franklin184 N.J. 516, 538 (®5) (quotingBlakely v. Washington

542 U.S. 296, 3091 (2004)).

In Alleyne v. United States ~ U.S. , , 133 S. @151, 21552013), the Court extended
Apprendito mandatory minimum terms. Thus, the jumgt the court, must find a fact that
increases the mandatory minimum ter@tate v. Grate220 N.J. 317, 3335 (2015) (finding
invalid underAlleyne a mandatory parole disqualifier based on the court's finding that the
defendant was involved in organize€rime) No published New Jersey decision has yet to
decide whether thalleyne rule applies to fines.

A. Fines in General: Statutory Provisions

1. Statutory Authority for Imposing a Fine. N.J.S.A. 2C:42(b)(1) and (4) provide that the
court may order the defendant to pay a fine alone or in conjunction with imprisonment or
probation.

2. Criteria for Imposing a Fine. Pursuant tdN.J.S.A. 2C:442(a), the court may impose a
fine if:

1 the defendant derived a pecuniary gain from the offensleeocourt believes that "a
fine is specially adapted to deterrence of the type of offense involved or to the
correction of the offender"; and

1 the defendant is able, or will be able, to pay the fine; and

1 the fine will not prevent the defendant from qaying with a restitution order.

The court must consider the defendant's financial resources and the burden a fine will impose on
those resources. N.J.S.A. 2G2&)(1).
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Fine Amounts. N.J.S.A. 2C:433(a) to (h) provide the maximum fines as falko
(a)(1) First degree crime: $200,000;

(2)(2) Second degree crime: $150,000;

(b)(1) Third degree crime: $15,000;

(b)(2) Fourth degree crime: $10,000;

(c) Disorderly persons offense: $1000;

(d) Petty disorderly persons offense: $500;

(e) "Any higher amount equal to double the pecuniary gain to the offender or loss to the
victim";

(H "Any higher amount specifically authorized by another section of this code or any
other statute";

(g) "Up to twice the amounts authorized in subsectiob.ac. or d. of this section, in the

case of a second or subsequent conviction of any tax offense defined in Title 54 of the
Revised Statutes or Title 54A of the New Jersey Statutes, as amended and supplemented,
or of any offense defined in chapter 2@arof this code"; and

(h) Three times the street value of a controlled dangerous substance for drug crimes
under Chapter 35.SeeN.J.S.A. 2C:442(e) (setting forth the procedure to determine
street value and the standard of appellate review).

4. Timing of Payment. N.J.S.A. 2C:46l(a) provides that the fine shall be "payable forthwith"
unless the court granted "permission for the payment to be made within a specified period of
time or in specified installments.” "[T]he court shall file a copy ofjtldgment of conviction

with the Clerk of the Superior Court.lbid. See alsdN.J.S.A. 2C:46L(d); N.J.S.A. 2C:44..1
(imposing transactional fees on fines).

@) Probation. The court may order continued payments a condition of probation.
N.J.S.A. 2C46-1(b)(2).

(b) Installments and Imprisonment. Where the defendant is sentenced to a term of
imprisonment, the court may order the defendant to pay installments. N.J.S.A: 2C:46
1(b)(2).

5. Nonpayment. N.J.S.A. 2C:4& sets forth the rules regand failure to pay. The State may
institute a summary collection action, or take any other authorized action for the collection of a
civil judgment. N.J.S.A. 2C:48(a) and (b). If the default is without good cause, the court shall
order the suspensiaf the defendant's driver's license or prohibit the defendant from obtaining a
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license, and take "such other actions as may be authorized by law.” N.J.S.A2p80(4%a) to

(d).

Willful Nonpayment. If the defendant's default was without good causkvess willful,
the court may imprison the defendant or order participation in a labor assistance program
or enforced community service. N.J.S.A. 2C28)(2).

6. Petition to Revoke a Fine.N.J.S.A. 2C:463 provides that a defendant may petition the
court "for a revocation of the fine or of any unpaid portion thereof." The court may grant the
request if it finds that "the circumstances which warranted the imposition of the fine have
changed, or that it would otherwise be unjust to require payment.”

B. Specific Fines Authorized, or Required, by Law: Statutory Provisions

1. Human Trafficking. N.J.S.A. 2C:133(d) requires a fine not less than $25,000 for a first
degree crime. N.J.S.A. 2C:B{c)(1) requires a fine not less than $15,000 for arsbdegree
crime.

2. Assisting in Human Trafficking. N.J.S.A. 2C:13(c)(1) mandates a fine of at least
$15,000.

3. Commercial Sexual Abuse of a Minor.N.J.S.A. 2C:1310(c) provides that a person who
commits the offense of advertising commercial sexlse of a minor, contrary to N.J.S.A.
2C:1310(b), shall be ordered to pay a fine of at least $25,000, which shall be deposited in the
Human Trafficking Survivor's Assistance Fund.

4. Pornography. N.J.S.A. 2C:149(c) authorizes "a fine not to exceeB0$00" for a third
degree pornography offense.

5. Tresspass N.J.S.A. 2C:1&(b) requires a fine of at least $500 for third degree burglary,
$200 for fourth degree burglary, and $100 &disorderly persons offense of trespass under
N.J.S.A. 2C:1814 a 15.

6. Auto Theft. N.J.S.A. 2C:2e.2 provides that where the value of the stolen auto exceeds
$7500 and the auto is not recovered, the court may award a fine equal to the value of the vehicle.

7. Removal of Headstones and Markers from GravesitesN.J.S.A. 2C:2€e2.3(b) allows
a fine up to $1000 for each stolen maker.

8. Leader of a Cargo Theft Network N.J.S.A. 2C:2@.4(a)(2) provides that for first degree
leader of a cargo theft network, the court may impose a fine of up to $500,000, anésehie

retail value of the property seized, whichever is great. If the crime is one of the second degree,
the fine shall not exceed $250,000, or five times the retail value of the property seized,
whichever is greater. N.J.S.A. 2C:204(a)(1).
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9. Theft from a Cargo Carrier. N.J.S.A. 2C:2.6(b) authorizes a fine up to $250,000, or
five times the retail value of the stolen property, whichever is greater, for theft from a cargo
carrier.

10.  Theft of Services. N.J.S.A. 2C:288(k) requires a $500 mimum fine for each theft of
services offense.

11. Leader of Organized Retail Theft Enterprise. N.J.S.A. 2C:2011.2 provides that "the
court may impose a fine not to exceed $250,000 or five times the retail value of the merchandise
seized at the time dlfe arrest, whichever is greater.”

12. Leader of Auto Theft Trafficking Network. N.J.S.A. 2C:2018 authorizes "a fine not to
exceed $250,000 or five times the retail value of the automobiles seized at the time of the arrest,
whichever is greater."

13.  Theft of Electronic Vehicle Identification System Transponder. N.J.S.A. 2C:2638
requires "a fine of not less than $500 nor more than $10,000" for theft of an electronic vehicle
identification system transponder.

14. Health Care Claims Fraud. N.J.SA. 2C:21}4.3(a) and (b) authorize "a fine of up to five
times the pecuniary benefit obtained or sought to be obtained" for a practitioner convicted of
second and third degree health care claims fraud. The court must impose epractitoner
convictedof a second, third or fourth degree offense, "a fine of up to five times the pecuniary
benefit obtained or sought to be obtained.” N.J.S.A. 2@:3(c) and (d).

15. Business of Criminal Usury.N.J.S.A. 2C:2119(b) mandates a fine not to exceed $250,00
for business of criminal usury.

16.  Pirating Recordings. N.J.S.A. 2C:2121(d) allows for the following fines:

1 Up to $250,000 if the offense involved "at least 1000 unlawful sound recordings or at
least 65 audiovisual works within any 8@y period"”;

1 Up to $150,000 if the offense involved "more than 100 but less than 1000 unlawful
sound recordings or more than 7 but less than 65 unlawful audiovisual works within
any 180day period";

1 If the offense is not covered by the foregoing provisions, then §@%,000 for a first
offense, up to $50,000 for a second offense, and up to $100,000 for a third and
subsequent offense.

17. Money Laundering. N.J.S.A. 2C:2127(a) allows the court to impose a fine not to exceed
$500,000 for money laundering.

18. Trademark Counterfeiting. N.J.S.A. 2C:2132(d) requires the court to impose a fine
"up to threefold the retail value of the items or services involved, providing that the fine imposed
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shall not exceed the following amounts: for a crime of the fourth de§t®®,000; for a crime
of the third degree, $250,000; and for a crime of the second degree, $500,000."

19. Unlawful Disposition of Human Body Parts.N.J.S.A. 2C:22(a) and (b) authorize a fine
not to exceed $50,000 for unlawful disposition of humadyljmarts.

20. Harm to a Law Enforcement Animal. N.J.S.A. 2C:29.1(a) requires a $15,000 fine
for the purposeful killing of a law enforcement animal. N.J.S.A. 2@3:2¢€d) requires a $1000
fine for interfering with the use of a law enforcement animal.

21. False Public Alarms.N.J.S.A. 2C:333.2 provides that the defendant "shall be liable for a
civil penalty of not less than $2000 or actual costs incurred by or resulting from the law
enforcement and emergency services response to the false alachewehis higher."

22. Parent @ Guardian's Failure to Comply with an Order Regarding Cyber Harassment.
N.J.S.A. 2C:334.1(d) provides that "[a] parent or guardian who fails to comply with a condition
imposed by the court pursuant to subsection cthef section” (applicable to parents and
guardians of minors age sixteen and under who were adjudicated delinquent for cyber
harassment) "shall be fined not more than $25 for a first offense and not more than $100 for each
subsequent offense.”

23.  Smokingin Public. N.J.S.A. 2C:33L3(b) provides a $200 maximum fine for smoking
in a prohibited public place.

24.  Sale of Cigarettes to a Personnder Age Nineteen. N.J.S.A. 2C:3313.1(a) requires

the court to impose a fine as provided for a petty disordetsons offense (i.e. a fine up to
$500) if the defendant sold or otherwise provided tobacco to a person under age nineteen. The
court may impose a fine of twice that applicable to a petty disorderly persons offense for a
person convicted of a subseqteffense.

25.  Under-Age Drinking. N.J.S.A. 2C:33L5(a) requires a fine of at least $500 for under
age drinking.

26. Leader of Narcotics Trafficking Network. N.J.S.A. 2C:383 provides that the court may
"impose a fine not to exceed $750,000 or fivees the street value of the controlled dangerous
substance, controlled substance analog, gamma hydroxybutyrate or flunitrazepam involved,
whichever is greater."

27. Maintaining or Operating a Drug Production Facility. N.J.S.A. 2C:3%4 allows "a

fine not to exceed $750,000 or five times the street value of all controlled dangerous substances,
controlled substance analogs, gamma hydroxybutyrate or flunitrazepam at any time
manufactured or stored at such premises, place or facility, whichever is greater.”

28. Manufacturing and Distributing a Controlled Dangerous Substance. N.J.S.A.
2C:355(b) authorizes a fine up to $300,000 or $500,000, depending on the offense, for first
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degree drug manufacturing and distribution; $25,000 or $75,000 for a third degree
(depending on the offense); and $25,000 for certain fourth degree crimes.

29. Manufacturing and Dispensing Gamma Hydroxybutyrate. N.J.S.A. 2C:35.2(b)
authorizes a fine up to $150,000 for manufacturing and dispensing gamma hydroxybutyrate.

30. Manufacturing and Dispensing Flunitrazepam. N.J.S.A. 2C:35%.3(b) and (c) allows
a fine not to exceed $250,000 for first degree manufacturing and dispensing flunitrazepam, and
$150,000 for a second degree offense.

31. Employing a Juvenile in a Drug Distribution Scheme. N.J.S.A. 2C:35% allows "a

fine not to exceed $500,000 or five times the street value of the controlled dangerous substance
or controlled substance analog involved, whichever is greater," for employing a juvenile in a
drug distribution schem

32.  Manufacturing, or Dispensing Drugs on or Near School Property.N.J.S.A. 2C:35
7(a) authorizes a fine not to exceed $150,000 for manufacturing and distributing drugs on or near
school property.

33.  Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:38 requires the

court to impose, upon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any." If the defendant is convicted of
more than one offense, th@urt must impose one enhanced sentence on the most serious
offense. lbid. The prosecutor must establish the basis for the enhanced sentence by a
preponderance of the evidence, and the court must hold a hearing on the lindtter.

Note: The enlanced sentencing provisions of N.J.S.A. 2C€83&re subject to waiver under
N.J.S.A. 2C:3512. See Chapter XIV on drug offender sentencing for additional discussion.

34. Possession of a Controlled Dangerous Substance or Analoy.J.S.A. 2C:3510(a)(1)
to (3) authorize a fine not to exceed $35,000 for third degree drug possession, and $15,000, or
$25,000 for a fourth degree crime, depending on the circumstances.

35. Possession of Gamma Hydroxybutyrate.N.J.S.A. 2C:3E10.2(b) authorizes a fine up
to $1@,000 for possession of gamma hydroxybutyrate.

36. Possession of FlunitrazepamN.J.S.A. 2C:3510.3(b) allows a fine up to $100,000 for
possession of flunitrazepam.

37. Distribution of a Prescription Legend Drug. N.J.S.A. 2C:3510.5(a)(3) and (4)
authorize a fine of up to $200,000 or $300,000, depending on the circumstances, for distribution
of a prescription legend drug.

38. Possession or Distribution of an Imitation Controlled Dangerous Substance.

N.J.S.A. 2C:3511(d) authorizes a fine not to exde$200,000 for possession or distribution of
an imitation drug.
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39. Obtaining a Controlled Dangerous Substance by FraudN.J.S.A. 2C:3513 allows a
fine up to $50,000 for fraudulently obtaining a drug.

40. Promoting Gambling. N.J.S.A. 2C:372(b)(2) requires a fine not to exceed $35,000 for
third degree promoting gambling, $25,000 for a fourth degree crime, and $10,000 for a
disorderly persons offense.

41. Possession of Gambling RecordsN.J.S.A. 2C:373(b)(2) requires a fine not to exceed
$35,000 fo third degree possession of gambling records, $20,000 for fourth degree crime, and
$10,000 for a disorderly person offense.

42.  Maintenance of a Gambling Resort.N.J.S.A. 2C:374(a) and (b) mandate a fine not to
exceed $25,000 for maintaining a gamglresort.

43.  Producing or Possessing Chemical, Biologicabr Radioactive Agents. N.J.S.A.
2C:383(b) requires a "fine of up to $250,000 for each violation" for possession or production of
chemical, biological, or radioactive agents.

44.  Leader of Firearms Trafficking Network. N.J.S.A. 2C:3916 provides that the court
may also impose on the leader of a firearms trafficking network "a fine not to exceed $500,000
or five times the value of the firearms involved, whichever is greater."

45.  Production, Ddivery of Ignition Key, Documentation Required. N.J.S.A. 2C:40
23(d) authorizes a fine not to exceed $2000 for delivering a motor vehicle key without proper
identification of the recipient.

46. Unlawfully Dispensing of Contact Lenses.N.J.S.A. 2C:425b)(1) to (3) require the
following fines for unlawfully dispensing contact lenses: at least $1000 for a first offense; not
less than $5000 and 40 hours of community service for a second offense; and at least $10,000
and 100 hours of community service #othird and each subsequent offense.

47.  Crimes Committed while Released on Bail or on One's RecognizanceN.J.S.A.
2C:445.1(a) requires the court impose an extended term of imprisonment and double the fine

required for the underlying crime, for any the following offenses if the defendant committed
the offense while released on bail or on his or her own recognizance:

1 Possession of a firearm with intent to use it unlawfully against the person or property
of another (N.J.S.A. 2C:39(a));

1 Murder (NJ.S.A. 2C:113);
1 Manslaughter (N.J.S.A. 2C:4);

1 Kidnapping (N.J.S.A. 2C:13);
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1 Aggravated sexual assault (N.J.S.A. 2C2(4);
1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));
1 Robbery (N.J.S.A. 2C:15);

1 Second degree burglary, or burglaof a structure adapted for overnight
accommodations (N.J.S.A. 2C:28; or

1 First, second, or third degree assault (N.J.S.A. 2C(bP
Notice and Hearing. The prosecutor must provide the defendaotice of intent to
request a sentence under N.J.S28:445.1 within fourteen days of a guilty plea or

verdict. R. 3:21-4(f); N.J.S.A. 2C:44.1(b). The prosecutor must establish the basis for
the sentence at a hearing.J.S.A. 2C:44.1(b).

C. Standards Regarding Fines: Case Law

1. Purpose of a@ine. Unlike restitution, a court imposes a fine to punish the defendant and to
deter conduct that causes social haBtate v. Newmanl32 N.J. 159, 177 (1993)

2. Future Earnings. While N.J.S.A. 2C:44(c) "focus[es] on defendant's present financial
condition,” in determining the amount of a fine, the statute "does not exclude consideration of
defendant's future financial circumstanceState v. Newmanl32 N.J 159, 179 (1993)

3. Findings. The court must state on the record its reasons for imposing a Stete v.
Newman 132 N.J. 159, 170 (1993%tate v. Fergusqr273 N.J. Superd486, 499 (App. Div.
1994).

4. Drug Offender Fines.

(@) Drug-Buy Money. The court may consider money the defendant receined i
selling drugs when determining the defendant's ability to pay a fatate v. Newman
132 N.J. 159, 1779 (1993)

(b)  Order of Payment. A defendant convicted of drug offense must pay the
Victims of Crime Compensation Board (N.J.S.A. 2C343), laboratory fee (N.J.S.A.
2C:3520), and the drug enforcement and demand reduction penalty (N.J.S.A:158}:35
before paying a fineState v. Newmanl32 N.J. 159, 178 (189 For further discussion,

see Chapter Xll on penalties, fees and assessments, and Chapter XIV on drug offender
sentencing.

103



Xl. RESTITUTION

The court may exercisés discretion to require the defendant to make restitution to the victim
(see section A), unless a statute requires restitution (see section B). Section C discusses case law
on restitution.

A. Restitution in General: Statutory Provisions

1. General Statutory Authority for Imposing Restitution. N.J.S.A. 2C:44(b)(1) and

(2) provide that a court "shall" order a defendant to make restitution if the victim "suffered a
loss" and "[tlhe defendant is able to pay or, given a fair opportunity, will leetalpay." See
alsoN.J.S.A. 2C:42(b)(1) and (4) (authorizing a restitution award in addition to any fine or
other sentence)N.J.S.A. 2C:45l(c) (providing for restitution as a condition of probation or
sentence suspension)N.J.S.A. 2C:46l(a) and (I2) (providing for restitution installment
payments); N.J.S.A. 2CG2(b)(8) (stating that restitution to victims is one purpose of the
sentencing laws).

2. Amount of Restitution. N.J.S.A. 2C:433(h) provides that the restitution amount "shall not
exceed the victim's loss." In cases involving the failure to pay a State tax, the amount of
restitution shall be the full amount of the tax plus civil penalties and interest. N.J.S.A.
2C:433(h).

3. Restitution Is Conditioned upon Loss to a Victim and DBefendant's Ability to Pay.
N.J.S.A. 2C:44(b)(1) and (2) condition a restitution award on the victim's suffering a loss and
the defendant's ability to pay.

4. Restitution Is Unaffected by the Victim's Recovery fom the Violent Crimes
Compensation Boad. N.J.S.A. 2C:44(c)(2) instructs: "The court shall not reduce a
restitution award by any amount that the victim has received from the Violent Crimes
Compensation Board, but shall order the defendant to pay any restitution ordered for a loss
previouslycompensated by the Board to the Violent Crimes Compensation Board."

5. Multiple Victims. N.J.S.A. 2C:442(c)(2) requires the court to set priorities of payment
if it orders restitution to more than one victim.

6. Findings. N.J.S.A. 2C:42(e) requies the court to place on the record its rationale for
imposing the sentence.

7. Timing of Payment. N.J.S.A. 2C:46l(a) provides that restitution shall be "payable
forthwith" unless the court granted "permission for the payment to be made within aesbecifi
period of time or in specified installments.” "[T]he court shall file a copy of the judgment of
conviction with the Clerk of the Superior Courtlbid. See alsdN.J.S.A. 2C:461.1 (imposing
transactional fees on restitution payments).
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€)) Probation. The court may order continued payments as a condition of probation.
N.J.S.A. 2C:461(b)(1).

(b) Installments and Imprisonment. Where the defendant is sentenced to a term of
imprisonment, the court may order the defendant to make restitutioninmsta
payments. N.J.S.A. 2C:4Hb)(2).

8. Nonpayment. In the event the defendant fails to pay restitution, the State may institute a
summary collection action, or take any other authorized action for the collection of a civil
judgment. N.J.S.A. 2@6-2(a) and (b). The victim may also institute summary collection
proceedings. N.J.S.A. 2C:4c).

@) Default without Good Cause. If after notice and opportunity to be heard, the
court finds by a preponderance of the evidence that the default weasiiwgiood cause,

the court shall order the suspension of the defendant's driver's license or prohibit the
defendant from obtaining a license, and shall take "such other actions as may be
authorized by law." N.J.S.A. 2C:4Ha)(1)(a) and (d).

(b)  Willful Default without Good Cause. If the defendant's default was without

good cause and was willful, the court may impose a term of imprisonment, community
service, or participation in a labor assistance program. N.J.S.A.-2@AR).

B. Mandatory and Spedfic Restitution: Statutory Provisions

1. Murder. N.J.S.A. 2C:113c requires the defendant to "pay restitution to the nearest
surviving relative of the victim."

2. Interference with Custody. N.J.S.A. 2C:134(f)(1) requires the court to order restitun
"of all reasonable expenses and costs, including reasonable counsel fees, incurred by the other
parent in securing the childbs return. "

3. Human Trafficking. N.J.S.A. 2C:13(e)(1) and (2) require the court to award the victim
restitution which ighe greater of (1) "the gross income or value to the defendant of the victim's
labor or services," or (2) "the value of the victim's labor or services as determined by" law.

4. Graffiti Offenses. The following statutes require a restitution awarchié amount of the
pecuniary damage the defendant caused: N.J.S.A. &cl7and (e), N.J.S.A. 2C:31),
N.J.S.A. 2C:3311, and N.J.S.A. 2C:3B4.1(b).

5. Tresspass N.J.S.A. 2C:18&(b) requires the court to order restitution to the viabina
trespas.

6. Theft of Services. N.J.S.A. 2C:268(k) requires the defendant to make restitution to the
vendor. "In determining the amount of restitution, the court shall consider the costs expended by
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the vendor, including but not limited to the repair andasgment of damaged equipment, the
cost of the services unlawfully obtained, investigation expenses, and attorneilbeks."

7. Theft of Personal Identifying Information. N.J.S.A. 2C:2117.1 authorizes the
restitution awardo include costs incurred by the victim in clearing credit.

8. Forgery. N.J.S.A. 2C:2117.4(c) requires the court, upon request by the prosecutor, to
impose restitution, which may include reimbursement for expenses incurred in clearing credit
history a rating, and pursuing civil or administrative proceedings to satisfy a debt.

9. Violation of Minimum Wage Provisions for Employees Engaged in Public Works.
N.J.S.A. 2C:2134(c) requires restitution in the amount owed to the employee.

10. Interfering with a Law Enforcement Officer and Animal. N.J.S.A. 2C:298.1(d)
requires the court to impose restitution where the defendant interfered with the use of a law
enforcement animal.

11 Offenses gainst Service Animals. N.J.S.A. 2C:298.2(d) requires mitution "for all
damages that arise out of or are related to the offense, including incidental and consequential
damages incurred by the handler of the service animal or guide dog."

12. Dog Fighting. N.J.S.A. 2C:331(b)(1)(b) (effective Aug. 10, 2015¢quires restitution
for theseizedanimal's food, shelter and care.

13. Leader of a Dog Fighting Network. N.J.S.A. 2C:3332(b)(1)(b) (effective Aug. 10,
2015) requires restitution for tiseized animal's food, shel@nd care.

14.  Auto Theft. N.J.SA. 2C:432.1 requires a restitution award to be paid to the owner of
the stolen car to compensate for expenses and damages incurred as a result of the auto theft.

15. State as Victim. N.J.S.A. 2C:433(h) requires the court to order restitution where the
State is the victim of the crime.

16.  Extradition Costs. N.J.S.A. 2C:433.4 provides that the court may order restitution "for
costs incurred by any law enforcement entity in extraditing the defendant from another
jurisdiction if the court finds thagt the time of the extradition, the defendant was located in the
other jurisdiction in order to avoid prosecution for a crime committed in this State or service of a
criminal sentence imposed by a court of this State."

17.  Probation or Suspension of Setence. N.J.S.A. 2C:45l(c) provides that the court shall

order the defendant to pay restitution where the court imposes probation or suspends the
defendant's sentence.

C. Standards Regarding Restitution: Case Law
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1. Purpose of a Restitution Award. "Our Criminal Code contemplates two goals from a
restitution order: restoration of the victim and rehabilitation of the offendgtate v. Scribner

298 N.J. Super366, 371 (App. Div1997) Restitution is predominantly ngeenal in nature,
though it may serve a rehabilitative purpose by deterring criminal con@iate v. Harris70

N.J. 586, 593 (19768tate v. DeAngelis329 N.J. Super. 178, 188 (App. Div. 2000)State v.
Krueger 241 N.J. Super. 244, 253 (App. Div. 199@ee alsdtate v. Newmanl132 N.J. 159,

164-69 (1993)(discussing the historical distinction between fines and restitution). "Imposing a
sentence of restitution that requires payment of more than a defendant can afford would frustrate
the goal of rehabilitatioft State v. Newmanl32 N.J. 159, 173 (1993).

2. Burden of Proof. The State bears the burden of establishing the victim's loss by a
preponderance of the evidenc8tate v. Martinez392 N.J. Super. 307, 320 (App. Div. 2007).
The court may accept a semable estimate of the victim's loss when the State cannot calculate it
with precision. Ibid. The presentence report should address and explain the victim's losses and
the defendant's ability to payptate In the Intest of D.G.W, 70 N.J. 488, 5085 (1976)

3. Hearing. Ordinaily, the court should conduct a hearing to determine the defendant's
ability to pay and the value of the victim's losState v. Newman132 N.J. 159, 169 (1993);
State v. Martinez392 N.J. Super. 307, 322 (App. Div. 2007) But if neither party disputes
the victim's loss and the defendant's ability to pay, a hearing may be fotdée v. Pessolano
343 N.J. Supert64, 479 (App. Div2001);State in Interest of R.Y280 N.J. Super. 118, 122

(App. Div. 1995);State v. Orji 277 N.J. Super. 582, 5&8® (App. Div. 1994)

Evidence. Strict rules of evidence do not apply to a restitution hearBigte v. Harris

70 N.J. 586, 598 (1976). The defendant may eexssnine witnesses, present evidence
and challenge the presentence reptinid.; State In the Interest of D.G.WZ0 N.J. 488,
506 (1976)

4. Fixed Amount. A restitution award should be a fixed amoutate v. Pessolan843
N.J. Super464, 479 (App. Div2001). It should not be conditioned upon an "unknown credit”
in the amount that a codefendant might pHojyd.

5. Present Inability to Pay. The court may order restitution if the defendant is presently
unable to pay, buwill likely be able to pay in the futureState in the Interest of R.V280 N.J.
Super. 118, 1222 (App. Div. 1995) In this case, # court should reduce the restitution award
to a civil judgment, subject to future enforcemelot. at 123.

6. Pension Income. In setting a restitution amount, the court may consider the defendant's
pension income.State v. Pulastyl36 N.J. 356, 3611994) (holding that the nowmlienability

clause of the Employee Retirement Income Security Act of 1974 (ERISA) does not prevent the
State from requiring a defendant to make restitution after pension funds hawtidiabutedl.

7. Pecuniary Gain Unnecessary.In order to impose a restitution order the court need not
find that thedefendant derived a pecuniary gamnh the crime. State v. Martinez392 N.J.
Super. 307, 320 (App. Div. 2007).
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8. Multiple Defendants.

@) Proportionality. Where a defendant was one of multiple defendants who
committed the crime, there is "a rebuttable presumption of proportibabileéy against
the" defendantState In the Interest of D.G.\WW/.0 N.J. 488, 508 (1976)

(b)  Joint and Several Liability. The court may impos@int and several liability
where the facts justify itld. at 508 n.5 (1976)State v. Pessolan843 N.J. Supe#64,
479 n.10 (App. Div2001);Stae v. Scribner298 N.J. SupeB66, 371 (App. Div1997)

9. Crimes against the State.

@) Corporate Officers and Taxes. N.J.S.A. 2C:433, "reveals a strong legislative
intention to require full restitution from those who defraud the public,” inctudin
corporate officers who fail to remit taxes on behalf of their corporatiGtate v. Paone
290 N.J. Super. 494, 49 (App. Div. 1996)

(b) Drug-Buy Money. The State is not a "victim" when the prosecutor's office
purchases drugs from a defendant as part of an undercover investigation. Thus, the court
may not impose restitution as a sanction to recover-daygmoney. State v. Newman

132 N.J. 159, 1767 (1993.

10.  Third -Party Recovery. The court may order the defendant to pay restitution to a third
party, such as an insurance company, health provider or employer whursach a victim for
losses suffered as a result of the defendant's criminal con@tate v. Jones347 N.J. Super.
150, 15354 (App. Div.2002) (interpreting N.J.S.A. 2C:481), State v. Hil| 155 N.J. 270, 275

76 (1998) (interpreting N.J.S.A. 2C48)).

11. Plea Agreements.

@) Disclosure. When accepting a plea, a court should advise the defendant on the
restitution implications of the guilty pleaState v. Kennedy152 N.J. 413, 4226
(1998); State v. Krueger241 N.J. Super.42, 255 (App. Div. 1990)State v. Saperstein

202 N.J. Super. 478, 482 (App. Div. 1985).

(b) Dismissed Charges.A court may not impose restitution for a crime that the State
dismissed in a plea agreement, unless thefg)i%a relationship between the restitution
and the goal of rehabilitation with respect to the offense for which the defendant is being
sentenced," and (2) "an adequate factual basis supportive of the restituStaie' v.
Krueger 241 N.J. Super. 244, 252 (App. Div. 1990) (quotBigte v. Bausgh83 N.J.

425, 435 (1980))State v. Corpi297 N.J. SupeB6, 9192 (App. Div.1997)

12. Pretrial Intervention Program. The court may impose restitution as a condition of the
pretrial intervention programState v. Jamiolkoski272 N.J. Super. 326, 329 (App. Div. 1994)
(analogizing the pretrial intervention program with probation)
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13.  Appellate Review. Restitution is within the court's discretion and thus will not be
reversed on appeal unless it amounts to an abuse of discr8tate.v. Harris70 N.J. 586, 598
99 (1976) State v. Martinez392 N.J. Super. 307, 31® (App. Div. 2007).

14. Resentencing After a Probation Violation. If the defendant violated a term of probation

and the court revokes probation and imposes a term of imprisonment, the court may reconsider
its initial restitution award, but need not do sstate v. Zeliff 236 N.J. Super. 166, 171 (App.

Div. 1989)

15. Double Jeopardy. A restitution award may bencreased on resentencing after remand
without offending double jeopardy principle§tate v. Rhoda206 N.J. Super. 584, 590 (App.
Div. 1986).

16.  Cruel and Unusual Punishment. A restitution order does not violate the Federal or
State constitutional rphibition against cruel and unusual punishment, even if the defendant
entered a civil settlement agreement with the victitate v. DeAngelis329 N.J. Super. 178,
18990 (App. Div. 2000).

17. Payment Collection. The proedure for collecting restitution is governed by the Model
Collection Process by the Chief Probation Officers, approved by the Administrative Office of the
Courts as of September 22, 19%licioni v. Admin. Office of the Courtgl04 N.J. Super. 382,
38990 (App. Div. 2008). See alsaCannel,New Jersey Criminal Code Annotafeaint. 7 on
N.J.S.A.2C:442 (2018).

18  Order of Payments. According to the guidelines, "where there are multiple convictions,
assessments are to be paid off chronologically, ey dhte of the restitution order. All
assessments for the earliest conviction are to be collected and disbursed first, before moving on
to the nextin-time judgment of conviction."Felicioni v. Admin. Office of the Courit04 N.J.

Super. 382, 390 (App.i2 2008).

(@) Victim's Rights. The firstin-time policy does not violate a victim's rights under

the New Jersey Civil Rights Act or the federal or State due process or equal protection
clauses. Felicioni v. Admin. Office of the Courts104 N.J. Super382, 397401 (App.

Div. 2008).

(b) Multiple Orders in One Day. "[W]hen multiple restitution orders are issued
against a criminal defendant on the same day, . . . the restitution orders are processed
based on the date of the indictment with which eaclassociated, with the earliest
indictment being entered first.Felicioni v. Admin. Office of the Courtgl04 N.J. Super.

382, 391 (App. Div. 2008). Restitution payments will be distributed on-agped basis

"only when a court specifically so ordeos,there are multiple victims listed on the same
restitution order."lbid.

(c) Court's Discretion. In the exercise of discretion, a sentencing judge "may order
a different priority based on the amount of restitution owed to, or the financial
circumstances of, the requesting recipient, or may even order that restitution payments be
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disbursed regardless of the recipient's individual circumstances on-rat@rbasis.”
Felicioni v. Admin. Office of the Court2l04 N.J. Sper. 382, 395 (App. Div. 2008)

19.  Civil Damages. A restitution order does not preclude a victim from obtaining civil
damages against the defendaftate v. Harris70 N.J. 586, 5988 (1976). However, if the
victim obtains a civil judgment, the award must be reduced by any tiestithe victim received
to avoid a double recoventate v. DeAngelis329 N.J. Super. 178, 184 (App. Div. 2000)

20. Civil Consent Judgment. A sentencing court has no authority to enter a civil consent
judgment for restitution due the victims of the defendant's tigtfite v. Masced52N.J. Super.
347, 353 2017) certif. denied 233 N.J. 358 (2018. Thus,if the State negotiatkin a plea
agreement that in addition to ordering restitutaanpart of the sentencthe courtshould also
enter a civil judgmenin favor of the victimdor the restitution amounthe sentencing court will
have no authdty to enterthe civil judgment Id. at 349-50.

21.  Bankruptcy. Where a restitution order is converted to a civil judgment in favor of the
State, the debt may not be discharged in a bankruptcy proceeSiate v. Kemprowski265
N.J. Super. 471, 4724 (App. Div. 1993)
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Xll. PENALTIES, FEES, ASSESSMENTS AND
REGISTRATIONS

Penalties, fees, assessments, and registrations are required by statdeti@ed). Unless the

court authorizes otherwise, with respect to a monetary penalty, a fee, or an assessment, a
defendant is expected to make payment in full following sentencing (see section B). Section C
discusses relevant case law.

Note: The Sixh Amendment requires that "[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doAbptendi v. New Jerseyp3) U.S.

466, 490 (2000) In the case of a guilty plea, the maximum sentence authorized by statute is the
maximum sentence suppaitdéy the defendant's admissionState v. Franklin184 N.J. 516,
537-38 (2005) (interpretingBlakely v. Washington 542 U.S. 296, 30621 (2004)). The
defendant may also "consent to judicial factfinding as to semtenbancements."State v.
Franklin 184 N.J. 516, 538 (2005) (quotir®lakely v. Washington542 U.S. 296, 3021
(2004)). InAlleyne v. United States  U.S. : , 133 S. @51, 21552013), the Court
exterded Apprendito mandatory minimum terms. Thus, the jury, not the court, must find a fact
that increases the mandatory minimum ter8tate v. Grate220 N.J. 317, 3335 (2015)
(finding invalid underAlleyne a mandatory parole disqualifier based on thertt® finding that

the defendant was involved in organized crim&o published New Jersey decision has yet to
decide whether these rules apply to penalties, fees, and assessments. Howgwethaem

Union Co. v. United States ~ U.S. __ , | 132 £t.2344, 2350(2012), the Court found
Apprendiapplicable to fines.

A. Penalties, FeesAssessmentand Reqistrations: Statutory Provisions

1. Registration Requirements and Penalties for "Sex Offenders” (also known as
Megan's Law).
(@) Megan's Law Registration Requirements. N.J.S.A. 2C:71 to -23 sets forth
registration and public notification requirements for a person who committed a "sex
offense.” Pursuant to N.J.S.A. 2€27b), a sex offense includes the following crimes
(Note that N.JS.A. 2C:7#2(b) was amended effective Februaty 2018 to include

N.J.S.A. 2C:244(b)(5)(b)(i) and (ii) (child endangerment) and N.J.S.A. 2&t24(leader
of a child pornography network)

1 Aggravated sexual assault (N.J.S.A. 2C2(4));
1 Sexual assault\.J.S.A. 2C:141));

9 Aggravated criminal sexual contact (N.J.S.A. 2C3(4);
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1 Kidnapping (N.J.S.A. 2C:23(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2C4&4) N.J.S.A. 2C:24
4(b)(3) and4), N.J.S.A. 2Q4-4(b)(5)a), and N.J.S.A. 2C:24(b)(5)b)(i) or

(ii));
1 Leader of a child pornography network (N.J.S.A. 2CG421);
1 Luring or enticing a child (N.J.S.A. 2C:13;
1 Criminal sexual contaatith a minor (N.J.S.A. 2C:13(b);
1 Kidnapping (N.J.S.A. 2C:13);
1 Criminal restraint (N.J.S.A2C:132);

1 False imprisonment "if the victim is a minor and the offender is not the parent
of the victim" (N.J.S.A. 2C:13; and

1 Knowingly promoting prostitution of a child (N.J.S.A. 2C:3&)(3) or (4)).

Failure to comply with Megan's Law registratiogquirements is a third degree crime.
N.J.S.A. 2C:72(d)(1) and (2).

(b) Megan's Law Penalties.N.J.S.A. 2C:1410(a) provides that in addition to any other
fine, fee, assessment or penalty authorized by Title 2C, a person convicted of a sex
offense,as defined by N.J.S.A. 2GZ(b), "shall be assessed a penalty for each such
offense not to exceed:"

1 $2000 for a first degree crime;

1 $1000 for a second degree crime;
1 $750 for a third degree crime; and
1 $500 for a fourth degree crime.

2. Reckless Vehialar Homicide. N.J.S.A. 2C:135(b)(4) requires the court to impose a
suspension to operate a motor vehicle for a period between five years to life, to commence upon
the expiration of any prison term, if the defendant committed the homicide while opexating
vehicle in violation of N.J.S.A. 39:80 (driving while intoxicated) or N.J.S.A. 3950.4a)
(revocation for refusal to submit to breath test). N.J.S.A. 26(&) provides that if the
defendant committed first degreecklessvehicular homicide (N.$.A. 2C:115(b)(3)), the
defendant shall forfeit the auto or vessel, unless the defendant can establish by a preponderance
of evidence that forfeiture would constitute a serious hardship to the family of the defendant,
which outweighs the need to deter.
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3. Stalking. N.J.S.A. 2C:1210.1(a) provides that "[a] judgment of conviction for stalking shall
operate as an application for a permanent restraining order limiting the contact of the defendant
and the victim who was stalked." Unless the victim reguetiterwise, the court must hold the
hearing on the restraining order at the time of the guilty plea or verdict. N.J.S.A:BTi1B).

4, Assisting in Human Trafficking. N.J.S.A. 2C:13(c)(2) provides that "the court shall
direct any issuing Statesounty, or municipal governmental agency to revoke any license,
permit, certificate, approval, registration, charter, or similar form of business or professional
authorization required by law concerning the operation of that person's business or prafessio
that business or profession was used in the course of the crime.”

5. Bias Intimidation. N.J.S.A. 2C:16l(f)(1) to (3) allows the court to order a person
convicted of bias intimidation to (1) complete a sensitivity class or program, (2) participate
counseling to reduce violent or antisocial behavior, or (3) make payments or other compensation
to a communitypbased program or local agency that provides services to victims of bias
intimidation.

6. Graffit. N.J.S.A. 2C:173(c) provides that if theourt imposes community service, the
service must be at least twenty days in length or the time it takes to remove thee graffiti.

7. Tresspass. N.J.S.A. 2C:18(c) provides that a defendant who committed a trespass under
N.J.S.A. 2C:1815 "shall be lidle to the owner, occupant, lessee, or licensee of the lands or of
the tangible property for any reasonable and necessary expenses, including reasonable attorney
fees. . .to ensure that the lands or the tangible property are restored to their conddrotio p
commission of the offense.

8. Auto Theft. N.J.S.A. 2C:2@.1(a)(1) to (3) requires a penalty of $500 and aywae
suspension or postponement of the person's driver's license for a first offense of auto theft, a
$750 penalty and twgear license suspension for a second offense, and a $1000 penalty and ten
year license suspension for a third or subsequent offense.

0. Removal of Headstonesrad Markers from Gravesites. N.J.S.A. 2C:2e2.3(c) requires
the court to impose up to thirty days of coomity service for the unlawful removal of a
headstone of gravesite marker.

10. Theft by a Fiduciary, Leader of a Cargo Theft Network or Cargo Theft SalesN.J.S.A.
2C:202.5(a)(1) to (3) requires the court to impose: (1) a $5000 penalty for firsedbgfeby a
fiduciary or cargo theft; (2) a $2500 penalty for a second degree crime; and (3) a $500 penalty
for a third degree crime.

11 Shoplifting. N.J.S.A. 2C:26@11(c) provides that any person convicted of shoplifting shall
be sentenced to perforat least ten days of community service for a first offense, at least fifteen
days of community service for a second offense, and a maximum of tientgays of
community service plus at least ninety days imprisonment for third or subsequent offense.
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12.  Operation of a Facility for Sale of Stolen Automobile Parts. N.J.S.A. 2C:2016(b)
requires forfeiture of one's driver's licensedqgreriod between three afide years.

13. Offenses Involving False Government Documents.N.J.S.A. 2C:212.1(e) requirs
suspension of the defendant's driver's licensa foeriod betweesix months and two years.

14. Pirating Recordings. N.J.S.A. 2C:2121(e) provides that all recordings and equipment
used in the crime shall be subject to forfeiture.

15. Money Laundering and lllegal Investment. N.J.S.A. 2C:2127.1 and N.J.S.A. 2C:21
27.2(a) to (c) requires the court to impose, upon application of the prosecutor, a penalty of
$500,000 for first degree money laundering, $250,000 for a second degree crime, $758000 for
third degree crime, or three times the value of any property involved in a money laundering
activity. If the prosecutor requests the penalty of three times the value of property involved, the
prosecutor must establish the basis for the penalty byp@miderance of the evidence. N.J.S.A.
2C:2127.2(c). N.J.S.A. 2C:227.3 prohibits the court from reducing or revoking the penalty.
N.J.S.A. 2C:2127.4 allows the court to create a payment schedule for good cause shown.
N.J.S.A. 2C:2127.5 requires theenalty be imposed "in addition to and not in lieu of any
forfeiture or other cause of action instituted pursuant to chapter 41 or 64 of Title 2C of the New
Jersey Statutes."

16. Fleeing Arrest while in a Motor Vehicle or Vessel N.J.S.A. 2C:22(b) requres a
driver's license suspension between six months and two fpedlseing arrest while in a motor
vehicle or vessel

17. Domestic Violence Offenses.N.J.S.A. 2C:287 provides that the court may enter a
restraining order and may require the ddgemt to receive counseling for a crime or offense
involving domestic violence. N.J.S.A. 2C:38 and-31 address the consequences of violating a
restraining order. N.J.S.A. 2C:2%.4 requires a $100 surcharge to fund grants for domestic
violence prevembn, training, and assessment.

18. Public Corruption Profiteering. N.J.S.A. 2C:388(c)(1) to (5) requires the court, upon
application of the prosecutor, to impose a penalty "when a person is convicted of a crime or an
attempt or conspiracy to commit airoe involving the negotiation, award, performance or
payment of a local, county or State contract, including, but not limited to" violations of any
provision in Chapters 21 or 27 to 30 of Title 2C. N.J.S.A. 2@@0)(1) and (2) provides the
following peralty values: $500,000 for a first degree crime; $250,000 for a second degree crime;
$75,000 for a third degree crime; or "an amount equal to three times the value of any property
involved in" an included offense. N.J.S.A. 2G8@) authorizes a paymesthedule for good

cause shown.

19.  False Public Alarm Offense.N.J.S.A.2C:333.1(b) requires the court to suspend for six
months thedefendant's license to operate a motor vehicle, including a motorized bioycée,
false public alarm offense by anmwless than wenty-one years of age If the defendant's
driving privileges are currently suspended for a violation of Title 2C or Title 39, the subsequent
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suspension "shall commence as of the date of the termination of the existing revocation,
suspensionor postponement.” N.J.S.A. 2C:33L(c).

20. Graffiti t hat Implies Threats or Violence. N.J.S.A. 2C:3310 requires that if the court
orders the defendant to community service, the service must include removal of the graffiti, "if
appropriate," and nai be "not less than twenty days nor less than the number of days necessary
to remove the graffiti."

21 Desecrating Religious or Sectarian Premises.N.J.S.A. 2C:3311 provides that if the

court orders community service, the service must include rerbtad graffiti, "if appropriate,”

and must be "not less than twenty days or not less than the number of days necessary to remove
the graffiti."

22. Vandalizing a Railroad Crossing Device.N.J.S.A. 2C:3314.1(b) provides that if the court

orders commuty service, the service must include removal of the graffiti, "if appropriate,” and
must be "not less than twenty days or not less than the number of days necessary to remove the
graffiti."

23. Under-Age Drinking. N.J.S.A. 2C:3315(b) requires the courto suspend the
defendant's driving license for six months if the defendant was drinking under age while inside a
vehicle.

24, Dog Fighting. N.J.S.A. 2C:3331(b)(1)Xa) (effective Aug. 10, 2015)equires the seizure
of any animal used in the crinand dlows for the forfeiture of any animal in the defendant's
possession or property related to the crileJ.S.A. 2C:3381(b)(2) (effective Aug. 10, 2015)
permits the court to prohibit future possession of any animal.

25. Leader of a Dog Fighting Network N.J.S.A. 2C:3332(b)(1)(a) (effective Aug. 10, 2015)
requires the seizure of any animal used in the crime and allows for the forfeiture of any animal in
the defendant's possession or property related to the crime. N.J.S.A:32(hY2) (effective

Aug. 10, 2015) allows the court to prohibit future possession of any animal.

26. Prostitution Driver's License Suspension for Certain Patrons.N.J.S.A. 2C:341(c)(5)
provides that the court must suspend the defendant's driver's license for six months if th
defendant used a vehicle during the crime.

27. Prostitution Penalties for Certain Patrons. N.J.S.A. 2C:341(f)(2) requires the court to
impose on a defendant convicted of promoting prostitution a penalty of at least $10,000 but not
more than $50,000except if the offense involved promotion of child prostitution, then the
penalty shall be at least $25,000.

28. Prostitution Offender Program. Pursuant to N.J.S.A. 2C:342(a), a person convicted
of a disorderly persons offense of engaging in prdgiituas a patron must participate in the
Prostitution Offender Program, unless the prosecutor waives participation. If the court orders a
person convicted of engaging in prostitution as a patron to participate in the Prostitution
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Offender Program, the pn must contribute $500 to the cost of the program. N.J.S.A. 2C:34
1.2(b).

29. Drug Offender Restraining Orders. N.J.S.A. 2C:35%.7(h) providesthat after
conviction ‘for any criminal offense, the court, upon application of a law enforcement officer or
prosecuting attorney pursuant to N.J.S.A. 2c53b[certification of offense location] and except

as provided in subsection e. of this section, shall, by separate order or within the judgment of
conviction, issue an order prohibiting the person fromremgeé the place where the offense
occurred. Continuing compliance with the terms of the restraining order shall be a condition of
probation, participation in the Intensive Supervision Program, andcpofhement release.
N.J.S.A. 2C:35.7()).

(a) Exception. N.J.S.A. 2C:35%.7(e) provides: "The court may forego issuing a
restraining order . . . only if the defendant establishes by clear and convincing evidence
that":

(1) "the defendant lawfully resides at or has legitimate business on or near the
place, or otherwise legitimately needs to enter the place. In such an event, the
court shall not issue™ a restraining order "unless the court is clearly convinced that
the need to bar the person from the place in order to protect the public safety and
the rights, safety and health of the residents and persons working in the place
outweighs the person's interest in returning to the place." The court may also
impose an order permitting entry with conditions; or

(2) imposition of a restraining order "woutthuse undue hardship to innocent
persons and would constitute a serious injustice which overrides the need to
protect the rights, safety and health of persons residing in or having business in
the place.”

(b) Duration of the Order. The order "shall rema in effect for such period of time as
shall be fixed by the court but not longer than the maximum term of imprisonment or
incarceration allowed by law for the underlying offense or offenses.” N.J.S.A.-2C:35
5.7()).

(c) Appeal by the State. If the cout denies a request to impose a restraining order, the
sentence shall not be final for ten days to allow the State time to file an appeal. N.J.S.A.
2C:355.7(k).

(d) Applications to Stay or Modify the Order. Applications to stay or modify an order
"including an order originally issued in municipal court, shall be made in the Superior
Court. The court shall immediately notify the county prosecutor in writing whenever an
application is made.” N.J.S.A. 2C:357(k).

(e) Violation of the Order. Pursuahto N.J.S.A. 2C:3%.8, violation of an order "shall

subject the person to civil contempt, criminal contempt, revocation of bail, probation or
parole, or any combination of these sanctions and any other sanctions authorized by law.
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A law enforcement oftier may arrest an adult . when an officer has probable cause to
believe that the person has violated the terms of any removal and restraining order issued
pursuant to N.J.S.A. 2C:3&7."

30. Drug Enforcement and Demand Reduction Penalty for CertainOffenses. N.J.S.A.
2C:355.11 provides: "Any person who possesses, distributes, dispenses or has under his control
with intent to distribute or dispense 3dpkthylenedioxymetamphetamine, 3;4
methylenedioxyamphetamine, gammabutyrolactone, gamma hydryxgte or flunitrazepam,

or a controlled substance analog of any of these substances, shb#, subject to a drug
enforcement and demand reduction penalty of twice the amount otherwise applicable to the
offense.”

31 Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:383 requires the

court to impose, upon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any, authorized or required to be
imposed by" NI.S.A. 2C:3%5(b) (drug distribution) or N.J.S.A. 2C:35(distribution within a

school zone) "or any other provision of this title." If the defendant is convicted of more than one
offense, the court must impose one enhanced sentence on the most $tnmes bid. The
prosecutor must establish the basis for the enhanced sentence by a preponderance of the
evidence, and the court must hold a hearing on the métbiel.

Note: The enhanced sentencing provisions of N.J.S.A. 28:3be subject to ver under
N.J.S.A. 2C:3512. See Chapter XIV on drug offender sentencing for additional discussion.

32 Possession of a Controlled Dangerous Substance or Analofl.J.S.A. 2C:3510(a)
requires the defendant to "perform not less than 100 hours of coignservice" if the court
does not impose a prison term and the defendant committed the crime while inside a school bus
or within 1000 feet of school property.
33 Drug Enforcement and Demand Reduction Penalty.N.J.S.A. 2C:3515(a)(1) requires
the court © impose the following drug enforcement and demand reduction (DEDR) penalties on
anyone convicted of a Chapter 35 or 36 drug offense:

1 $3000 for a first degree crime;

1 $2000 for a second degree crime;

1 $1000 for a third degree crime;

1 $750 for a fout degree crime; and

1 $500 for a disorderly persons or petty disorderly persons offense.

(@) Multiple Offenses. N.J.S.A. 2C:3815(a)(2)(a) and (b) provide that the court

may, in its discretion, impose one penalty based on the highest degree offdd3¢hé
defendant was not placed in supervisory treatment or ordered to perform reformative
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service; (2) "multiple penalties would constitute a serious hardship that outweighs the
need to deter the defendant from future criminal activity"; and (3) "iftipof a single
penalty would foster the defendant's rehabilitation."

(b) Treatment Program in Lieu of Payment. N.J.S.A. 2C:3E15(e) authorizes the

court to suspend collection of the penalty "provided the person is ordered by the court to
participae in a drug or alcohol rehabilitation program,” and the defendant "agrees to pay
for all or some portion of the costs associated with the rehabilitation.” Upon proof of
successful completion of the program the defendant may request the court reduce the
penalty by any amount the defendant paid for participation in the prodtach.

(c) Service in Lieu of Payment. N.J.S.A. 2C:3515(f) provides that the defendant
"may propose to the court and the prosecutor a plan to perform reformative service in lieu
of payment of up to onkalf of the penalty amount imposed."

34. Drug Offenses and License Forfeiture. N.J.S.A. 2C:3E16(a) requires forfeiture of a
defendant's driver's license for a period between six months and two years absent compelling
circumstanes and upon conviction of a drug offense under Chapter 35 or 36 of Title 2C.
"[Clompelling circumstances warranting an exception exist if the forfeiture . . . will result in
extreme hardship and alternative means of transportation are not available."

Pod-Sentencing Motion to Revoke the License SuspensionN.J.S.A. 2C:3516(d)
allows the defendant to request the court revoke a remaining license suspension term
based on compelling circumstances.

35.  Controlled Dangerous Substance Lab FeeN.J.S.A. 2C:3-20(a) and (b) require that a

$50 criminal laboratory analysis fee be imposed on anyone convicted of a Chapter 35 drug
offense; a $50 criminal laboratory fee be imposed on anyone placed in supervisory treatment
pursuant to N.J.S.A. 2C:36A or N.J.S.A. 2@13-12; and a $25 laboratory analysis fee be
imposed on anyone adjudicated delinquent for a Chapter 35 offense.

36.  Anti-Drug Profiteering Penalty. N.J.S.A. 2C:35A4(a)(1) to (3) requires the court
impose the following penalties for certain drug offersdin accordance with the criteria set forth
in N.J.S.A. 2C:35A3:

1 $200,000 for a first degree crime; $100,000 for a second degree crime; $50,000 for a
third degree crime; and $25,000 for a fourth degree crime; or

1 "three times the street value of albntrolled dangerous substances or controlled
substance analogs involved, or three times the market value of all drug paraphernalia
involved, if this amount is greater than that provided" above; or

1 "an amount equal to three times the value of any berlefifaily obtained by the
actor for himself or another, or any injury to or benefit deprived of another."

118



Note: This statute is subject to the N.J.S.A. 2CGiZ5waiver provision, discussed further
in Chapter XIV on drug offender sentencing.

37. Unlawful Possession of a Machine Gun, Assault Firearm and Certain Handguns.
N.J.S.A. 2C:3%(h) provides that a person convicted of unlawful possession of a machine gun,
assault firearm and certain handguns is "ineligible for participation in any progranermsiue
supervisiort.

38. Unlawful Transfer of a Firearm. N.J.S.A. 2C:3910(a)(3) and (4) require the court to
revoke a dealer's license for the unlawful transfer of firearms in certain situations.

39. Causing Death or Injury while Driving with a Suspended License or whout a License.
N.J.S.A. 2C:42(a) and (b) require the court to suspend the defendant's driver's license for one
year where the defendant caused death while driving without a valid license. The license shall
run consecutively to gncurrent driver's license suspension. N.J.S.A. 222(@) and (b).

40. Unauthorized Use of a Traffic Control Preemption Device. N.J.S.A. 2C:44(d)
requires the court to impose a civil penalty not to exceed $5000 for unauthorized use of a traffic
control preemption device.

41.  Crimes with Automobiles. N.J.S.A. 2C:42(c) authorizes the court to suspend,
postpone or revoke a defendant's driver's license for a period not to exceed two years where the
defendant used a motor vehicle in the course ofirae, disorderly persons offense, or petty
disorderly persons offense. In deciding whether to suspend, postpone or revoke a license and in
fixing the length of the suspension, the court must consider "the severity of the crime or offense
and the potentialeffect of the loss of driving privileges on the person's ability to be
rehabilitated."lbid. In the event the court suspends, postpones or revokes driving privileges, the
suspension "shall be imposed consecutively with any custodial sentdiice."

42.  Serological Testing. N.J.S.A. 2C:42.2(a) provides for the serological testing of the
defendant "for acquired immune deficiency syndrome (AIDS) or infection with the human
immunodeficiency virus (HIV) or any other related virus identified as a ptelzamusative agent

of AIDS" in certain cases where a person suffered a prick from a hypodermic needle or the
defendant's bodily fluids were transmitted. The court may order the defendant to pay the cost of
the testing. N.J.S.A. 2C:433(c).

43. Victims of Crime Compensation Board (VCCB) Assessments.
(a) Certain Crimes Resulting in Injury or Death. N.J.S.A. 2C:43.1(a)(1) requires
the court to assess at least $100 and not more than $10,000 for each of the following
offenses if the defendant ured or killed the victim:

1 "[A] crime of violence"; or

1 Theft of an automobile (N.J.S.A. 2C=2); or
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1 Eluding a law enforcement officer (N.J.S.A. 2G2®)); or
1 Unlawful taking of a motor vehicleN.J.S.A.2C:2010(b), (c) or (d)).

In imposing an asssment under N.J.S.A. 2C:33L(a)(1), "the court shall consider
factors such as the severity of the crime, the defendant's criminal record, defendant's
ability to pay and the economic impact of the assessment on the defendant's dependents.”

(b)  OffensesNot Resulting in Injury. N.J.S.A. 2C:433.1(a)(2)(a) mandates a $50
assessment be imposed for each crime, disorderly person offense, or petty disorderly
person offense the defendant committed that did not result in injury.

(c) Juvenile Offenders. N.JS.A. 2C:433.1(a)(2)(b) requires for each adjudication

of delinquency an assessment of at least $30 and not more than "the amount which could
be assessed pursuant to paragraph (1) or paragraph (2) (a) of subsection a. of this section
if the offense was c¢omitted by an adult.”

(d) Driving or Operating a Vessel vhile Impaired. N.J.S.A. 2C:43.1(a)(2)(c)
provides that any person convicted of operating a motor vehicle or vessel while under the
influence of alcohol or drugs "shall" be assessed $50 payatiie ¥CCB.

(e)  Supervisory Treatment and Conditional Discharge. N.J.S.A. 2C:43
3.1(a)(2)(d) provides: "In addition to any term or condition that may be included in an
agreement for supervisory treatment pursuant to N.J.S.A. 2348 imposed as arta

or condition of conditional discharge pursuant to N.J.S.A.-36A participant in either
program shall be required to pay an assessment of $50."

44.  Safe Neighborhoods Services Assessmeril.J.S.A. 2C:433.2(a) requires any person
convicted of a crira, a disorderly persons or petty disorderly persons offense, or a drunk driving
offense to be assessed $75 per conviction to be deposited into the Safe Neighborhoods Services
Fund (SNSF).

45. Law Enforcement Officers Training and Equipment AssessmentN.J.S.A. 2C:433.3(a)
requires the court to impose a $30 penalty on any adult convicted of a crime, for deposit into the
Law Enforcement Officers Training and Equipment Fund.

46. Drug Abuse Education AssessmentN.J.S.A. 2C:433.5(a) requires the caulo impose
a $50 assessment for each drug offense under Chapter 35 or 36 of Title 2C.

47.  Sexual Assault Nurse Examiner Program Assessmenh.J.S.A. 2C:433.6(a) requires
an $800 assessment for any sex offense defined in N.J.S.A22C:7

48. Surcharge for Certain Sex Offenders. N.J.S.A. 2C:43.7 requiresany person

convicted of aggravated sexual assault (N.J.S.A. 22(a8)), sexual assault (N.J.S.A. 2G:14
2(b)), aggravated criminal sexual contact (N.J.S.A. 2@3(®)), or criminal sexual contact
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(N.J.S.A. 2C:143(b)), to pay a $100 surcharge to fund programs and grants for the prevention of
violence against women.

49, Computer Crime Prevention Penalty. N.J.S.A. 2C:433.8(a) provides that any person
convicted of endangering the welfare ofchild, pursuant tdN.J.S.A. 2C:24(b)3), (4) or(5);

leader of a child pornography network, pursuant to N.J.S.A. 2ELR4£hild obscenitypursuant

to N.J.S.A. 2C34-3; or an offense involving computer criminal activity contrary to any provision
within Chapter 20 of Title 2C (theft offenses), shall be assessed the following penalties to be
deposited in the Computer Crime Prevention FiNote that N.J.S.A. 2C:43.8(a) was
amended effective Felary1, 2018 to add N.J.S.A. 2C:24(b)(3) and (4) (child mdangerment)

and N.J.S.A. 2C:24.1 (leader of a child pornography network))

1 $2000 for a first degree crime;
1 $1000 for an second degree crime;
1 $750 for a third degree crime;
1 $500 for a fourth degree crime; and
1 $250 for a disorderly persons affee.

50. Restricted Internet Access.N.J.S.A. 2C:4%.6(a)(1) to (4) provides that any person who
(1) committed a sex offense as defined in N.J.S.A. ZMbY and is required to register under
Megan's Law (N.J.S.A. 2C:2); or (2) is serving a speciaentence of parole supervision under
N.J.S.A. 2C:43%.4, or has been convicted of promoting or providing obscene materials to a
minor (N.J.S.A. 2C:38), "shall" be subject to the following Internet access conditions "where
the trier of fact makes a finalj that a computer or any other device with Internet capability was
used to facilitate the commission of the crime":

(1) Prohibited access of "a computer or any other device with Internet capability without
the prior written approval of the court,” withe exception that a person on probation or
parole "may use a computer or any other device with Internet capability in connection
with that person's employment” or to "search for employment with the prior approval of
the person's probation or parole offiger

(2) "[P]eriodic unannounced examinations of the person's computer . . . including the
retrieval and copying of all data . . . and removal of such information, equipment or
device to conduct a more thorough inspection”;

(3) Installation, "at the perstanexpense, [of] one or more hardware or software systems
to monitor the Internet use"; and

(4) "[Alny other appropriate restrictions concerning the person's use or access of a
computer or any other device with Internet capability.”
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A violation of thelnternet access restrictions constitutes a fourth degree crime. N.J.S.A. 2C:43
6.6(b).

51 Sex Offender Restraining Order. N.J.S.A. 2C:448 authorizes the court to enter an
order restraining a sex offender from contact with the victim or the victim'gdyfamd from
entering certain locations.

52. Probation or Suspension of SentenceN.J.S.A. 2C:45l(c) requires the defendant to pay a

victims of crime compensation board assessment (N.J.S.A. - BCti3wvhere the court imposes
probation or suspendsdliefendant's sentence.

B. Payment of Penalties, Fees and Assessments: Statutory Provisions

1. Statutory Authority for Timing of Payment. N.J.S.A. 2C:46l(a) provides that a
penalty, fee and assessment shall be "payable forthwith" unless the remtst "permission for

the payment to be made within a specified period of time or in specified installments.” "[T]he
court shall file a copy of the judgment of conviction with the Clerk of the Superior Cdbid."
N.J.S.A. 2C:461(d)(1) and N.J.S.A.@:46-1.1(a) also impose transactional fees.

2. Payments vhile on Probation. The court may order continued payments as a condition
of probation.N.J.S.A. 2C:46L(b)(1).

3. Installment Payments while Incarcerated. Where the defendant is sentencea term
of imprisonment, the court may order the defendant to make installment payments. N.J.S.A.
2C:461(b)(2).

4. Nonpayment. In the event the defendant fails to pay, the State may institute a summary
collection action or take any other authorizaction for the collection of a civil judgment.
N.J.S.A. 2C:4&(a) and (b). If the default is without good cause, the court shall order the
suspension of the defendant's driver's license or prohibit the defendant from obtaining a license,
and take "sucbther actions as may be authorized by law." N.J.S.A. 22(d%1)(a) to (d).

5. Willful Nonpayment. If the defendant's default was without good cause and was willful,

the court may imprison the defendant, order participation in a labor assistan@progorder
community service. N.J.S.A. 2C4%a)(2).

C. Penalties, Fees and Assessments: Case Law

1. Merger. The court may not impose penalties and assessments on a merged conviction.
State v. Francis341 N.J. Super. 67, 69 (App. Div. 2001)

2. Sex Crime Victims Treatment, Setting the Penalty Amount.The sex offender penalty
amounts listed in N.J.S.A. 2C:140(a) are the maximum penalties the court m@yose. State
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v. Bolvito, 217 N.J. 221, 224 (2014). In fixing the penalty amount, the court should consider the
nature of the offense and the defendant's ability to phyat 23335.

3. Megan's Law Offenses.While Megan's Law requires registratifor "sex offenses," the
N.J.S.A. 2C:72(b) offenses that define a sex offense encompass more than just sex offenses;
they include nossex crimes against childretn re T.T, 188 N.J. 321, 333 (2006).

4. Victims of Crime Compensation Board (VCCB) Assesnent.

(@) Mandatory Assessments. The N.J.S.A. 2C:43.1 VCCB assessments are
mandatory and may not be withheld, even if the defendant has limited financial
resources State v. Malia287 N.J. Super. 198, 208 (App. Div. 1996)

(b) Defendant's Ability to Pay. A court may not impose the maximum assessment
on the ground that the defendant "might come into a substantial amount of money in the
future. . . . There mudte some relationship between defendant's ability to pay over the
course of his incarceration and parole, and the actual VCCB penalty imp&ade”v.
Gallaghey 286 N.J. Suped, 23 (App. Div. 1995)

(c) Injury to the Victim. " Mental or nervous shock" constitutes injury for purposes
of the victim of crime compensation board assessm&tate v. Diaz 188 N.J. Super.
504,508 (App. Div. 1983) Thus, when a robber threatens a victim "as if he had a gun,”
one may infer that the victim suffered an injury, "no matter how ti@nysit Ibid.

(d) Lack of Injury. If there is no proof of injuryo the victim, the court may not impose
an assessment greater than the minimum pendtgate v. Thompsqrl99 N.J. Super.
142, 14445 (App. Div. 1985)

(e) Refusal to Submit to a Breathalyzer. The court may not impose an assessment
for refusing to submit to a breathalyzer teState v. Tekel281 N.J. Super. 502, 510
(App. Div. 1995)

(f) Standard of Review. A court reviews the amount of the VCCB penalty under the
abuse of discretion standardstate v. Diaz 188 N.J. Super. 504, 5@8 (App. Div.
1983).

5. Domestic Violence Surcharge, Attempt Excluded.The court may not order a defendant
convicted of attempted murder to pay a domestic violence surch&tge v. Lee411 N.J.
Super. 349, 353 (App. Div. 2010).

6. Offenses with Automobiles. In order to suspend, postpone or revoke a driver's license
under N.J.S.A. 2C:43(c), the defendant must have committed the offense with an automobile.
State v. Gross225 N.J. Super. 28, 31 (App. Div. 1988). The court may not revoke a license
under N.J.A. 2C:432(c) for possession of a vehicle knowing that the vehicle identification
number had been removelthid.
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Drug Offense Penalties.

@) Conspiracy. "[T]he mere conviction under N.J.S.A. 2€25for the 'ordinary’
crime of conspiracy, does nognder a person subject to the mandatory penalties of the
Comprehensive Drug Reform Act, even if the object of that conspiracy constitutes a
Chapter 35 offense.'State in the Interest of W.IM237 N.J. Super. 111, 118 (App. Div.
1989)

(b)  Accomplices. A defendant convicted of a drug offense as an accomplice is
subject to the mandatory drug offense penalt@&ste v. Bram246 N.J. Sper. 200, 208
(Law Div. 1990)

Drug Offender Restraining Orders. Where the court denies a N.J.S.A. 2C533(h)
request to impose a drug offender restraining ofder.S.A. 2C:35.7(K) imposes a ten
day limitation period on the State's right to appeBiate v. Fitzpatrick443 N.J. Super.
316, 320 (App. Div. 2015).

Drug OffenseLicense Suspension.

(&) Multiple Offenses. Where a court imposes sentence foultiple drug offenses
subject to the mandatory forfeitures of one's driver's license, pursuant to N.J.S.A. 2C:35
16, the license suspension terms may vary in duration, but must run concurfiatsy.

in the Interest of T.B.134 N.J. 382, 387 (1993)

(b)  Timing. License suspension under N.J.S.A. 2C185begins on the day of
sentencing; the court has no discretion to postpone or del&yate v. Hidson 286 N.J.
Super. 149, 15585 (App. Div. 1995) In the case of a juvenile, license suspension begins
the day after the defendant turns seventeBtate in thenterest of T.B. 134 N.J. 382,
388 (1993);State in the Interest of J,RR44 N.J. Super. 630, 641 (App. Div. 1990). If
the defendant's license is under suspension aintieeof sentencing, then the new license
suspension will begin on the final day of the current suspenSitaie in the Interest of
T.B., 134 N.J. 382, 388 (1993).

(c) License Forfeiture Exception. In determinirg whether compelling circumstances
exist to justify not revoking a defendant's driving privileges umdérS.A. 2C:3516(a),

the court should consider whether revocation will result in the defendant's loss of
employment or extreme hardshitate v. Benk, 396 N.J. Super. 91, 956 (App. Div.

2007) Where a defendant "has occasioned the loss of his employment through his
unauthorized and criminal use of his empitgevehicle,” the court should not find
compelling circumstances to justify not revoking the defendant's licerSate v.
Carrerg 399 N.J. Super. 419, 4Z% (Law Div. 2007).

The Drug Enforcement and Demand Reduction (DEDR) Penalty.
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€)) Policy. "As its name suggests, the penalty is designed to reduce the demand for
drugs by providing a source for helping convicted defendants to reduce their demand for
illegal substances.State v. Monzon300 N.J. Super. 173, 177 (App. Div. 1997)

(b) Treatment Program in Lieu of Payment and Wagesln reducing a penalty
pursuant toN.J.S.A. 2C:3515(e) by the amount actually paid for participation in a
treatment progm, the court should consider the amount withheld from a defendant's pay
for work completed at the treatment program. N.J.S.A. 2C5{B). State v. Monzon

300 N.J. Super. 173, 1778 (App. Div. 1997)

(c) Constitutionality. The drug enforcement and demand reduction penalty does not
constitute cruel and unusual punishment under the Federal or State Constitution, and does
not violate the equal protection clausaghystantive or procedural due process rights, or

the State Constitution prohibition against amendment by referSte¢e v. Lagares 27

N.J. 20, 3637 (1992);State in the Interest of L.M229 N.J. Super88, 94102 (App.

Div. 1988)

(d) Merger and Conspiracy. "Since the principle of merger involves the avoidance of
double penalties for the samemed, Chapter 35 DEDR penalties may not be imposed on

a conviction for both conspiracy to possess a controlled dangerous substance, N.J.S.A.
2C:52, and for the actual possession under N.J.S.A. 20035 State in the Interest of

M.A., 227 N.J. Super. 39395 (Ch. Div. 1988)

(e) Pretrial Intervention Program. The court may impose a drug enforcement and
demand reduction penalty as a caiodi of entry into a pretrial intervention program.
State v. Bulu234 N.J. Super. 331, 342, 348 (App. Div. 1989)

) The DEDR Penalty Is Mandatory. The DEDR pealty is mandatory and must

be set in accordance with the degree of crime of which the defendant was convicted.
State v. Malia 287 N.J. Super. 198, 208 (App. Div. 1996jate v. Williams 225 N.J.
Super. 462, 464 (Law Div. 1988)he court may not revoke the penalty after sentencing.
State v. Gardne®52 N.J. Super. 462, 4@® (Law Div. 1991)

10. Plea Agreements May Not Alter a Mandatory Penalty Where a defendant pleads guilty

to a second degree drug offense with the understanding that the court will impose a sentence for
a third degree crime, the court may not honor the aggaein relation to the mandatory DEDR
penalty. State v. Williams 225 N.J. Super. 462, 464 (Law Div. 1988)he court must impose a
penalty for a scond degree crimebid.

11. Auto Theft Penalties. While N.J.S.A. 2C:2€2.2(a) provides that the defendant "shall be
subject” to the enumerated penalties and driving privilege suspensions, the Court has interpreted
that language to require imposii@f the penalties and license suspensiSiate v. Rama298

N.J. Super. 339, 345 (App. Div. 199@jf'd 0.b, 153 N.J. 162 (1998).
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Xlll. THE GRAVES ACT AND ASSAULT WEAPONS
SENTENCING

N.J.S.A. 2C:436(c) and (d) (commonly called the Graves Actid &.J.S.A. 2C:435(g) and (h),
require enhanced sentences tmrtain gun crimes and for certagrimes committed with
firearms (N.J.S.A. 2C:48(c) and (d)) and with assault weapons or machine guns (N.J.S.A.
2C:436(g) and (h)}: See N.J.S.A. 2C:39(f), (i) and (w) for the definitions of firearm, machine
gun, and assault firearm, respectively.

Both laws require the court to impose: (1) a parole disqualifier, and (2) an extended term with a
parole disqualifier for certain repeat offenders. Unlikeabkgault weapons statute, the Graves

Act also has a parole disqualifier exception for finste offenders. Sections A and C,
respectively, discuss statutory provisions and case law on the Graves Act. Sections B and D,
respectively, discuss statutory pigions and case law on assault weapons sentencing.

A. Graves Act Sentencing: Statutory Provisions

1. Graves Act Enumerated Offenses. The Graves Act (N.J.S.A. 2C:4%c)) requires
enhanced sentencing where the defendant:

(&) Committed any oftie following offenses:

1 Possession of a sawedf shotgun or defaced firearm (N.J.S.A. 2G3E®) or
(d));

1 Possession of a firearm with purpose to use it unlawfully against a person or
property of another (N.J.S.A. 2C:3%a));

1 Possession of a firearmhile committing certain drugelated offenses or bias
intimidation (N.J.S.A. 2C:39.1(a));

1 Possession of a machine gun, handgun, rifle, shotgun, or assault firearm
without the required license, permit, or identification card, or possession of a
loadedrifle or shotgun (N.J.S.A2C:395(a), (b), (c)r ();

1 It is unclear whether N.J.S.A. 2C48g) and (h), covering crimes committed with
assault weapons, may appriately be called part of "the Graves Act." Subsections (g) and (h)
were enacted eleven years after the Graves Act (N.J.S.A. -BE3and (d)), and while the
subsections are similar to the Graves Act, the two provisions differ in certain respects. No
published New Jersey decision that mentions N.J.S.A. 26g)3or (h), refers to either
subsection as the Graves Act. Presumably, even if those sections are not part of the Graves Act,
a significant amount of case law on the Graves Act would apply dlp@gnto assault weapons
sentencing.
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1 Possession of a weapon by a certain person prohibited from such possession
(N.J.S.A.2C:397(a), (b)(2)or (b)(3)); or

1 Manufacturing, transporting and disposing a machine gun, saffistiotgun,
defaced firearm, or assault firearm (N.J.2£.399(a), (b), (e)r (9));

OR

(b) Committed any of the following offenses and used, or was in possession of, a firearm
(defined at N.J.S.A. 2C:39(f)), while committing or attempting to commit the crime,
including the immediate flight therefrom:
1 Murder (N.J.S.A. 2C:1-B);
1 Manslaughter (N.J.S.A. 2C:44);
1 Aggravated assault (N.J.S.A. 2C:1));
1 Kidnapping (N.J.S.A. 2C:13);
1 Aggravated sexual assault (N.J.S.A. 2C2(4));
1 Aggravated criminasexual contact (N.J.S.A. 2C:B{a));
1 Robbery (N.J.S.A. 2C:15);
1 Burglary (N.J.S.A. 2C:12); or
1 Escape (N.J.S.A. 2C:X).
2. Graves Act Parole Disqualifier. N.J.S.A. 2C:43(c) provides that if the defendant
committed any of the enumerated offes (see section A(1) above), the court must impose a
period of parole ineligibility that is either ofnalf of the sentence imposed or fettyo months,
whichever is greater, or, in the case of a fourth degree crime, eighteen months.
Note: Effective August 8, 2013, the Legislature amended N.J.S.A. 26(dBto provide fixed
mandatory minimum terms for the enumerated crimes (listed in section A(1) above). Prior to
this amendment, the statute required a mandatory minimum term within a specified range.
3. Graves Act Extended Term wth Parole Disqualifier for Certain Repeat Offenders.
N.J.S.A. 2C:4%(c) provides that the court must impose an extended term if the defendant
committed or attempted to commit an enumerated offense (see section A(1l) alnee

possessing a firearm; is at least eighteen years old; and has a prior conviction for committing
with a firearm any of the following offenses set forth in N.J.S.A. 2Gi48-
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1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.J.S.A. 2C:44);

1 Aggravaed assault (N.J.S.A. 2C:11Zb));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual assault (N.J.S.A. 2G2{4));

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));

1 Robbery (N.J.S.A. 2C:1%);

1 Burglary (N.J.S.A. 2C:12);

1 Escape (N.J.S.RC:295);

1 Possession of a firearm for an unlawful purpose (N.J.S.A. 2439 or
1 Any offense in Title 2A (Administration of Civil and Criminal Justice).

N.J.S.A. 2C:43%(c) instructs the court to impose the extended term in accordance with N.J.S.A.
2C:437(c), which requires that the extended term include a parole disqualifier at or between
onethird and onehalf the sentence imposed, or five years, whichever is greater. If the sentence
is life imprisonment, the parole disqualifier must be tweitg years, unless the sentence is for

a violation of N.J.S.A. 2C:38 (leader of a narcotics organization); then the parole disqualifier
must be thirty years. N.J.S.A. 2C:4%).

4. Hearing and Required Findings to Support a Graves Act SentenceN.J.S.A.2C:43

6(d) provides that the court shall not impose a Graves Act enhanced sentence unless the
prosecutor establishes, and the court finds, by a preponderance of the evidence at a hearing,
which may occur at the time of sentencing, "that the weapon ugessessed was a firearm. In
making its finding, the court shall take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and shall also consider the
presentence report and any otheevaht information."”

(@) The Sixth Amendment and the Graves Act Extended TermsSixth Amendment
jurisprudence renders invalid the Graves Act requirement (N.J.S.A. -BQd#3that the

court find the facts, other than proof of a prior conviction, thajestd a defendant to a
Graves Act extended ternState v. Franklin184 N.J. 516, 5334 (2005) (applying the
holding inApprendi v. New Jerse¥30 U.S. 466, 490 (2000)). To impose a Graves Act
extended term after trial, the jury must have found tredé#fendant used or possessed a
firearm during the crimeState v. Franklin184 N.J. 516, 5334 (2005). In the case of a
guilty plea, the maximum sentence authorized by statute is the maximum sentence
supported by the defendant's admissioftate v.Franklin 184 N.J. 516, 5338 (2005)
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(interpretingBlakely v. Washington542 U.S. 296, 3021 (2004)). The defendant may
also "consent to judicial factfinding as to sentence enhancemeitgé v. Franklin184
N.J. 516, 538 (2005) (quotirBlakely v. Washington542 U.S. 296, 3021 (2004)).

(b) The Sixth Amendment and the Graves Act Parole Disqualifiers: In
accordance with the decision Apprendi v. New Jerseyp30 U.S. 46, 490 (2000), that

to comply with the Sixth Amendment, the jury, not the court, must find a fact that
subjects a defendant to an extended term, the Sixth Amendment similarly requires that a
fact that increases the mandatory minimum term must be fourttelyry, not a judge.
Alleyne v. United States _U.S.___, , 133 S. Ct. 2151, 2155 (2013).

Our Court has yet to address tAeyne decision in relation to the Graves Act parole
disqualifier, but it has founthat a mandatory parole disqualifiédased on the court's
finding that the defendant was involved in organized crime was invalid éilidsne.
State v. Grate220 N.J. 317, 335 n.@2015) ¢efusing to issue an advisory opinion on
whether the Graves Act mandatory parole disqualifier wasiaslid).

Though no United States Supreme Court or published New Jersey decision has so held,
presumably thé\pprendi prior-conviction exception will apply to mandatory minimum
terms, just as it applies to extended terrB&geApprendi v. New Jerseyp30 U.S. 466,

490 (2000) (holding that "[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt").

5. Certain Offenses Excluded fom Graves Act Enhanced SentencingN.J.S.A. 2C:43
6(d)(2) provides that the court shall not impose a Graves Act enhanced sentence for the
following crimes:

1 Unlawful possession of a handgun in which the propelling force is air dasiorce
(N.J.S.A. 2C:3%(b)(2));

1 Unlawful possession of a rifle or shotgun in which the propelling force is air or
similar force (N.J.S.A. 2C:38(c)(2)); and

1 Possession of a rifle or shotgun without a firearms purchaser identification card
(N.J.S.A.2C:39:5(c)(1)).

6. Parole Disqualifier Exception for First Time Offenders. N.J.S.A. 2C:43.2 provides

that upon request of the State, or at the sentencing court's request with the State's approval, the
assignment judge shall place the defendant ohation or reduce the parole ineligibility term to

one year if the interest of justice would not be served by imposition of a parole disqualifier, and
the defendant has no prior conviction for an enumerated offense (listed in section A(1) above).
Seealso Guidelines for Downgrades/Dismissals under the Graves Act: Strict Enforcement of
Mandatory Minimum Custodial Terms for Offenses Involving FireamDisective # 0918 (July

2018, http://www.njcourts.gov/attorneys /directives.html. (requiring strict adioereto the
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requirements of N.J.S.A. 2C:4832 and the procedure set forthSitate v. Nance228 N.J. 378
(2017).

B. Assault Weapons Sentencing: Statutory Provisions

1. Assault Weapons Enumerated OffensedN.J.S.A. 2C:436(g) requires enhancedngéencing
if the defendant used or was in possession of a machine gun (defined in N.J.S.AL@F @9
assault firearm (defined in N.J.S.A. 2C:B@v)) while committing, or attempting to commit, any
of the following enumerated offenses, including the gdrate flight therefrom:

1 Possession of a firearm for an unlawful purpose (N.J.S.A. 2639,

1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.J.S.A. 2C:44);

1 Aggravated assault (N.J.S.A. 2C:1));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual aaslt (N.J.S.A. 2C:14£(a));

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));

1 Robbery (N.J.S.A. 2C:1h);

1 Burglary (N.J.S.A. 2C:12);

1 Escape (N.J.S.A. 2C:29); or

1 Manufacture, distribute or dispense a controlled dangerous substance (N.J.S.A
2C:355).

2. Assault Weapons Parole Disqualifier. If the defendant committed an enumerated
offense (see section B(1) above) while possessing a machine gun or assault weapon, the court
must impose a term of parole ineligibility of (a) ten years forsd @r second degree crime, (b)

five years for a third degree crime, or (c) eighteen months for a fourth degree crime. N.J.S.A.
2C:436(9).

3. Extended Term with Parole Disqualifier for Certain Assault Weapons Repeat
Offenders. N.J.S.A. 2C:43%(g) provdes that the court must impose an extended term if the
defendant committed an enumerated offense (see section B(1) above) while possessing a
machine gun or assault weapon, is at least eighteen years old, and has a prior conviction for
committing with a fiearm any of the following offenses set forth in N.J.S.A. 23@H:

1 Murder (N.J.S.A. 2C:1-B);
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1 Manslaughter (N.J.S.A. 2C:44);

1 Aggravated assault (N.J.S.A. 2C:1@));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual assault (N.J.S.A. 2C219);

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));

1 Robbery (N.J.S.A. 2C:1%);

1 Burglary (N.J.S.A. 2C:12);

1 Escape (N.J.S.A. 2C:2);

1 Possession of a firearm for an unlawful purpose (N.J.S.A. 2439 or
1 Any offense in Title 2A (Adrmistration of Civil and Criminal Justice).

N.J.S.A. 2C:43(9g) instructs the court to impose the extended term in accordance with N.J.S.A.
2C:437(d), which requires that the extended term include a parole disqualifier as follows:

1 First and second dege crimes: fifteen yeargnless

0 The sentence is one of life imprisonment, then the parole disqualifier
must be twentfive yearsor thirty years if the defendant violated
N.J.S.A. 2C:383 (leader of a narcotics trafficking network);

9 Third degree éme: eight years; and
1 Fourth degree crime: five years.

4. Hearing and Findings Required to Support an Assault Weapons Sentenc®&l.J.S.A.
2C:436(h) requires the prosecutor to establish, and the court to find, by a preponderance of the
evidence at dearing, which may occur at the time of sentencing, "that the weapon used or
possessed was a machine gun or assault firearm. In making its finding, the court shall take
judicial notice of any evidence, testimony or information adduced at the trial, @éssndy or

other court proceedings and shall also consider the presentence report and any other relevant
information."

@) Note on the Parole Disqualifier as Applied to Second, Third and Fourth
Degree Crimes: Because N.J.S.A. 2C:45(Q) effectively impoas a 100% period of
parole ineligibility on second, third and fourth degree offenses, the jury, not the court,
must find beyond a reasonable doubt that the weapon used was an assault firearm or
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C.

machine gun and that the defendant possessed it to use ristagaother. State v.
Petrucci (1) 365 N.J. Supen54, 46263 (App. Div.2004).

(b) The Sixth Amendment and Assault Weapons Extended Terms:The Sixth
Amendment requires the jury, not the court, find a fact, other than proof of a prior
conviction, hat subjects a defendant to a mandatory extended t&pprendi v. New
Jersey530 U.S. 466, 490 (2000). Though no published New Jersey decision applies this
rule to the assault weapons sentencing statute (N.J.S.A.-BQ1)3 the Court has
declared unenstitutional underApprendi the parallel Graves Act extended term
provision (N.J.S.A.2C:436(d)). State v. Franklin184 N.J. 516, 5334 (2005).

(c) The Sixth Amendment and Assault Weapons Parole Disqualifiers: In
accordance with the decision Apprendi v. New Jerseyp30 U.S. 466, 490 (2000), that

to comply with the Sixth Amendment, the jury, not the court, must find a fact that
subjects a defendant to a mandatory extended term, the Sixth Amendment similarly
requires that a fact that requires andatory minimum term must be found by the jury,

not a judge.Alleyne v. United States U.S. , , 133 S. Ct. 2151, 2155 (2013).
Though no United States Supreme Court or published New Jersey decision has so held,
presumably thé\pprendiprior-conviction exception will apply to mandatory minimum
terms, just as it applies to extended terrBgeApprendi v. New Jerseyp30 U.S. 466,

490 (2000) (holding that "[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crirbeyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt").

Our Court has yet to address tAeyne decision in relation to the assault weapons
parole disqualifier, but it has fourtiat a mandatory pate disqualifier based on the
court's finding that the defendant was involved in organized crime was invalid under
Alleyne. State v. Grate220 N.J. 317, 33385 (2015). The&srateCourt declinedo issue

an advisory opinion on whether the Graves Act meorgigparole disqualifier, which is
similar to the assault weapons parole disqualifier, was invalid uhidesme. State v.
Grate 220 N.J. 317, 335 n(2015).

Graves Act Sentencing: Case Law

1. Policy. The focus of the Graves Act is deterrenuet rehabilitation. State v. Haliski 140
N.J. 1, 9 (1995).

2.

Proportionality and a Parole Disqualifier. The length of a parole ineligibility term

under the Graves Act "must ordinarily be consistent with the length of the base term" and "the
coutt's evaluation of the relevant aggravating and mitigating factdsate v. Towey114 N.J.

69, 81 (1989) Since, however, "the weight of the aggravating and mitigating factors is irrelevant
to the imposition of aninimum term in Graves Act cases, . . . there may be less correlation than
in nonGraves Act cases between the length of the base term and the severity of the parole
ineligibility term.” 1d. at 8182. See alsoState v. Benjamin228 N.J. 358, 368 (2017)
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(explaining that the court must impose the minimum jail teuan ifit finds that the mitigating
factors of N.J.S.A. 2C:44(a) outweigh the aggravatingdtors listed in subsection §b)

3. Merger. "[W]hen a Graves Act crime merges with a F@raves At crime, the sentence

must be at least equal in length to the mandatory sentence required for the Graves Act crime. If
the sentencing guidelines for the AGraves Act crime do not permit that long a sentence, the
Graves Act crime survives the mergerState v. Conne)l208 N.J. Super. 688, 696 (App. Div.
1986).

4. Operability and Design of the Firearm. "The Graves Act contemplates a 'firearm’ not in

terms of a device's present operability, but in terms of its originalrdésitate v. Ganjt101

N.J. 573, 584 (1986) The weapon must have been designed to deliver a potentially lethal
projectile; it need not be operable as well. at 585. Inoperahtly is relevant only when
substantial evidence tends to show that the weapon has changed to such a degree that it has
permanently lost the characteristics of a real glah.at 589. State v. Orlando269 N.J. Super.

116, 13633 (App. Div. 1993)

5. Accomplice. An accomplice who had the purpose to promote or facilitate the crime with
the use of a firearm is guilty of that mr@ even though he or she did not personally possess or
use the firearm.State v. White 98 N.J. 122, 130 (1984)Even where the accomplice is found
guilty only of an unarmed offensi he or she knew or had reason to know before the crime was
committed that his or her cohort would possess or use a firearm during the crime or immediate
flight therefrom, the Graves Act applies to the accomplite. at 131. Accomplice liability
depend on proof of a shared purpos8tate v. Wooters228 N.J. Super. 171, 175, 178 n.1

(App. Div. 1988)

6. The Graves Act and the No Early Release Act (NERA)Where a defendant is subject

to a NERA and a Graves Act parole disqualifier, the NERA parole disqualifier will require a
longer mandatory minimum term, and thus, will subsume the Graves Act parole disquakfer.
State v. Garron177 N.J147, 163 (203). In this situation the court should state in the judgment

of conviction the crime or crimes subject hk® tNERA and the Graves Act to avoid confusion in

the future if the defendant commits an offense that would subject him or her to the Graves Act
repeat offender extended teri@tate v. Cheund328 N.J. Super. 368, 371 (App. DR000).

7. Application for Transfer to a Drug Treatment Program. A defendant cannot seek
relief underRule 3:21-10(b)(1) (application to enter drug treatment program), until the Graves
Act mandatory term has been servefitate v. Mendel212 N.J. Superl10, 113 (App. Div.
1986)

8. Extended Terms.

(@) Notice and Hearing. "[N]otice and hearing are required before a mandatory
extended term may be imposed base@ @rior Graves Act conviction.State v. Martin
110 N.J. 10, 14 (1988).
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(b) Burden of Proof. The burden is on the State to prove to the sentencing judge that
the defendant has a prior conviction that qualifies him or her for a Graves Act extended
term. State v. Robinsqr253 N.J. Supe46, 358 (App. Div1992) Note that the Sixth
Amendment is not violated by the couftisding the existence of a prior conviction as a
basis to impose a sentence enhanc8tate v. Franklin 184 N.J. 516, 521 (2005);
Apprendi v. New Jersep30 U.S. 466, 490 (2000).

(c) Timing of Prior Conviction. To impose a Graves Act extended terne Btate

must establish that the defendant had a prior conviction for an enumerated offense with a
firearm. State v. Hawks114 N.J. 359, 361, 365 (1989). Conviction for the first crime
need not precede the commission of the seéavime. 1bid.

(d) Prior Conviction Pending Appeal. The court may sentence a defendant to a
Graves Act extended termihile the prior Graves Act conviction is pending appeal, or
before the time for such an appeal has expif&die v. Haliski140N.J. 1, 1718 (1995)

If the prior Graves Act conviction is reversed on appeal, the extended term must be
vacated upon the defendant's motion, pursuaiuie 3:21-10(b)(6). State v. Haliski

140 N.J. 1, 180 (1995).

(e) Convictions in the Same Proceeding. It is an open question whether an
extended Graves Act sentence may be imposed based upon convictions and sentences
entered in the same proceedin8tate v. Routmee 388 N.J. Super. 190, 2@B (App.

Div. 2006).

() Defense Challenge to the State's Proof.The defendant may challenge the
State's proof as insufficient, but if the defendant's challenge would invalidate a prior
conviction, the defendant "must proceed by an appropriate application fecqgrosttion

relief. R. 3:22. In the absence of such an application, the sentencing court is entitled to
rely on the record of the prior conviction to satisfy itself that the prior icbam
constitutes a Graves Act offenseState v. Jefimowicz119 N.J. 152, 1661 (1990).

() Multiple Graves Act Extended Terms. When sentencing more than one Graves
Act offense, the judge must impose a Graves Act extended term on each conviction.
State v. Robinson?17 N.J. 594, 597 (2014) (citir®tate v. Connell208 N.J. Super. 688,

697 (App. Div. 1986)). An extended Graves Act term is not subject to the limitation in
N.J.S.A. 2C:445(a)(2), which prohibits more than one extended term senteecause a
Graves Act extended term is the "ordinary sentence" for the ci8tate v. Connell208

N.J. Super. 688, 691 (App. Div. 1986).

Mandatory Terms, State Appeals and Double Jeopardy. The State may appeal a

sentencing court's refusal to ingga Graves Act mandatory extended term based on a finding
that the proof did not establish the requisite prior offen&tate v. Robinsgri253 N.J. Super.

346, 35859 (App. Div.1992). On remand, the State may present iaddit proofs of the prior
offenses only if the sentencing court first finds that to do so would not violate due process or
double jeopardy. Id. at 359. SeeMonge v. California 524 U.S. 721, 734 (1998) (double
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jeopardy clage does not preclude retrial on a prior conviction allegation in a noncapital
sentencing case).

10. Remand and Original Jurisdiction. Where a sentencing court illegally imposes a
Graves Act period of parole ineligibility, the appellate court should mpbse a discretionary

term of parole ineligibility to correct the sentence, but rather, should remand for reconsideration
of the sentenceState v. Wooters228 N.J. Super. 171, 174 (App. Div. 1988). However, if the
reviewingcourt reverses a discretionary parole disqualifier and finds that the court should have
imposed a Graves Act mandatory parole disqualifier, then the appellate court may amend the
judgment of conviction to reflect the mandatory minimum term under the GhaotesState v.
Copeman197 N.J. Super. 261, 265 (App. Div. 1984)

11. Graves Act Parole Disqualifier Exceptionfor First Time Offenders (N.J.S.A. 2C:43
6.2).

€) Constitutionality. The Graves Act parole disqualifier exception for first time
offenders, N.J.S.A. 2C:48.2, which allows the assignment judge to eliminate or
decrease to one year the parole disqualifier in the interest of justice, has withstood
constitutional challenge on separatimilpowers grounds. State v. Alvarez 246 N.J.
Super. 137, 1487 (App. Div. 1991). The "interests of justice" standard avoids arbitrary,
unreasonable and capricious decisioaking by the prosecutor and poses no
corstitutional impediment to the legislative willbid.

(b) Arbitrariness Challenge by the Defense A defendant has the right to move before
the assignment judge for a hearing to determine whether the prosecutor arbitrarily or
unconstitutionally discrirmated against him or her in determining whether the interests
of justice warranted consent or referral for leniency pursuant to N.J.S.A.-B24State

v. Watson 346 N.J. Supeb21, 535 (App. Div. 2002)State v. Alvarez246 N.J. Super.

137, 14749 (App. Div. 1991);State v. Miller 321 N.J. Super. 550, 556 (Law Div.

1999) "[T]he prosecutor must provide written reasons for withholding consent to a
waiver in order to promote procedural fairness and to ensure meaningful judicial review."
State v. Benjamir442N.J. Super. 258, 266 (App. Div. 2018ff'd as modied, 228 N.J.
358(2017. But the defendant is "not entitled to discovery of a prosecutor'sspasiic
memorializations and cumulative files when challenging the denial of a Graves Act
waiver . . . because there are sufficient procedural safeguards in place for meaningful
judicial review. . .." State v. Benjamif228N.J.358 375(2017).

(c) DefenseRequestfor Referral. A defendant may also request the sentencing
judge refer the matter to tressignment judge for leniencyGtate v. Alvarez246 N.J.
Super. 137, 141 n.2 (App. Div. 1991).

(d)  AssignmentJudge Discretion. "When an application for a waiver under section

6.2 iIs made by motion of a prosecutor, the assignment judge or his dedignee has

the authority to choose one of two sentences: he or she 'shall place the defendant on
probation pursuant to [N.J.S.A. 2C:28)(2)] or reduce to one year the mandatory
minimum term of imprisonment during which the defendant will be inekgitar
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parole.” State v. Nance228N.J. 378 394 (2017 (quoting N.J.S.A. 2C:48.2). While
the prosecutor may argue for a certain sentence, "nothing in the statute suggests that the
assignment judge or designee must accept the prosecutor's reconmmnehdlad.

(e) Presumption of Incarceration. N.J.S.A. 2C:43%.2 does not exempt a defendant
convicted of a firsdegree or secordegree Graves Act offense from the N.J.S.A. 2€:44
1(d) presumption of incarceratioistate v. Nance?28N.J.378 396 (2017).

()] Remand to Seek Leniency Where a defendant argues at sentencing only that the
Graves Act does not apply, and where that argument is rejected on appeal, the interests of
justice may nevertheless militate in favor of remanding to the trial cmuithat the
defendant can be afforded the opportunity to seek the prosecutor's consent and move for
leniency under N.J.S.A. 2C:482. State v. Mellp 297 N.J. Super. 452, 4&B (App.

Div. 1997)

12.  Cruel and Unusual Punishment. Ordinarily, a Graves Act sentence will not constitute
cruel and unusual punishment, even if the defendant is a youthful off&tdterv. Des Marets

92 N.J. 62, 8182 (1983) or a law enforcement officer who needs solitary or segregated
confinementState v. Muessigl98 N.J. Supef.97, 20304 (App. Div.1985)

D. Assault Weapons Sentencing: Case Law

1. 100% Parole Ineligibility. In effect, N.J.S.A. 2C:48(g) does not allow any possibility

of parole for second, third and fourth degree offelsesuse the mandatory parole ineligibility
terms are equal to the top of the ordinary sentencing ranges for crimes of those degrees (the
ordinary ranges are: second degree criffies to ten years; third degree crimmdbree to five

years; and fourth dege crimesa term not to exceed eighteen monthS}ate v. Petrucci (1))

365 N.J. Super. 45 460 n.2, 4653 (App. Div.2004)
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XIV. DRUG OFFENDER SENTENCING

In sentencing drug offenders, the court may impose a term of special probation, which is
intended to treat a defendant's substance abuse problem and is managed by drug court personnel.
If the court does notmpose special probation, the defendant must be sentenced in accordance
with Title 2C. Sections A and B of this chapter discuss special probation and drug court.
Sections C through K discuss enhanced sentencing provisions specific to drug offenders.

A. Special Probation: Statutory Provisions

1. Statutory Authority for Special Probation. N.J.S.A. 2C:351l4(a) provides that on its

own initiative, or at the defendant's request, after considering all relevant information, the court
may sentence a drug afcohol dependent offender, as defined in N.J.S.A. 22;36 a five

year period of special probatiahthe offender is not eligible for regular probation (N.J.S.A.
2C:451) because the conviction carries a presumption of imprisonment or requiresdagieri
parole ineligibility,andthe court makes the following findings on the record:

(1) The defendant underwent a professional diagnostic assessment (N.J.S.A. 2C:35
14.1) to determine whether and to what extent the defendant is drug or alcohol depende
(N.J.S.A. 2C:382) and whether the defendant would benefit from treatment; and

(2) The defendant is dependent upon drugs or alcohol within the meaning of N.J.S.A.
2C:352, and was drug or alcohol dependent at the time of the offense; and

(3) The defadant committed the offense while under the influence of drugs or
alcohol, or to acquire property or money to support drug or alcohol dependency; and

4) The defendant will benefit from substance abuse treatment and monitoring,
thereby reducing recidivis; and

(5) The defendant did not possess a firearm at the time of the offense or at the time of
any pending criminal charge; and

(6) The defendant has not been convicted on two or more separate occasions of: (i) first
or second degree crimes other tllhose listed in the following subsection;(dy (ii) a

first or second degree crime and a third degree crime, other than N.J.S.A12CI8%
possession crimes; and

(7) The defendant does not have pending charges or a prior conviction or delinquency
adudication for murder, aggravated manslaughter, manslaughter, kidnapping, aggravated
assault, aggravated sexual assault, or sexual assault; and

(8) A suitable treatment facility licensed and approved by the Division of Addiction
Services is able and hagreed to provide the defendant appropriate treatment; and
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(9) A sentence of special probation will not pose a danger to the community.

Note: In 2012 the Legislature amended N.J.S.A. 2€13f)(7) to remove robbery from the list
of pending charges thatade a defendant ineligible for special probatibn2012,c. 23.

2. "Drug or Alcohol Dependent Persons" Defined. Pursuant to N.J.S.A. 2C:358 a drug or
alcohol dependent personagperson who "has been in a state of psychic or physical dependence
or both, arising from the use of" drugs or alcohol "on a continuous or repetitive basis. . . .
[D]ependence is characterized by behavioral and other responses, including but not limited to a
strong compulsion to take the substance on a recurring bbasrsler to experience its psychic
effects, or to avoid the discomfort of its absence."

3. Diagnostic Assessment RequirementN.J.S.A. 2C:3514.1(a) provides that the court
shall require a defendant to submit to a professional diagnostic assessmentolfothieg
circumstances exist:

(1) The court has a reasonable basis to believe that the defendant may be drug
dependent, as defined in N.J.S.A. 2C23&nd

(2)  The crime the defendant committed is:

@) Subject to a presumption of imprisonment parguto N.J.S.A. 2C:44
1(d); or

(b) A third degree crime and the defendant has previously been convicted of a
crime subject to the presumption of imprisonment or thatltesbin a term of
imprisonmentand

(3) The defendant is eligible for consideratioh special probation pursuant to
N.J.S.A. 2C:3514.

Exception to the Diagnostic Assessment Requirement.The court need not order
diagnostic testing if "it is clearly convinced that such assessment will not serve any useful
purpose. If the court doestharder a diagnostic assessment, the court shall place on the
record the reasons for its decision.” N.J.S.A. 285 (c).

4. Reasonable Basis to Believe a Person Is Drug or Alcohol Dependédnatrrsuant to N.J.S.A.
2C:3514.1(b), any of the followingicumstances constitute a reasonable basis to believe that a
person may be drug or alcohol dependent:

(1) The offense involved a controlled dangerous substance;

(2)  The defendant has previously been convicted of a drug offense, or "was admitted

to pretial intervention or supervisory treatment, or received a conditional discharge for a
charge involving a controlled dangerous substance”;
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5.

(3) The defendant has a pending controlled dangerous substance charge in this State
or another jurisdiction;

(4)  The defendant received drug treatment or counseling in the past;

(5) "[T]he defendant appears to have been under the influence of a controlled
dangerous substance during the commission of the present offense, or it reasonably
appears that the preserifemse may have been committed to acquire property or monies

to purchase" drugs for the defendant;

(6)  "[T]he defendant admits to the unlawful use of a controlled dangerous substance
within the year preceding the arrest for the present offense”;

(7)  "[T]he defendant has had a positive drug test within the last 12 months"; or

(8) "[T]here is information, other than the circumstances enumerated in paragraphs
(1) through (7) of this subsection, which indicates that the defendant may be a drug
dependenperson or would otherwise benefit by undergoing a professional diagnostic
assessment within the meaning NfJ.S.A. 2C:35L4(a)(1).

Special Probation Ineligibility. Pursuant to N.J.S.A. 2C:3B4(b), a defendant is not

eligible for special probatioif the defendant is convicted of or adjudicated delinquent for:

(1)  Afirst degree crime; or
(2)  Any of the following first or second degree offenses, which are subject to the No
Early Release Act (N.J.S.A. 2C&32) (NERA), "other than a crime of theecond
degree involving N.J.S.A. 2C:1b(robbery) or N.J.S.A. 2C:13 (burglary)":

1 Murder (N.J.S.A. 2C:1-B);

1 Aggravated manslaughter or manslaughter (N.J.S.A. 2€);11

1 Vehicular homicide (N.J.S.A. 2C:19);

1 Aggravated assault (N.J.S.A. 2C:1));

1 Disarming a law enforcement officer (N.J.S.A. 2G111Zb));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual assault (N.J.S.A. 2C2(4));

1 Sexual assault (N.J.S.A. 2C:24b) and (c)(1));
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1 Robbery (N.J.S.A. 2C:15%);

1 Carjacking (N.J.S.A. 2C:13);

1 Aggravated arson (N.J.S.A. 2C:1{&)(1));
1 Burglary (N.J.S.A. 2C:12);

1 Extortion (N.J.S.A. 2C:2®(a));

1 Booby traps in manufacturing or distributing a controlled dangerous substance
(N.J.S.A. 2C:354.1(b));

91 Drug induced deaths (N.J.S.A. 2C:85
1 Terorism (N.J.S.A. 2C:32);

1 Producing or possessing chemical, biological, nuclear, or radiological
weapons (N.J.S.A. 2C:3B);

1 Racketeering in the first degree (N.J.S.A. 2C231
1 Firearms trafficking (N.J.S.A. 2C:3%(i)); and
1 Child endangermeniN.J.S.A. 2C:244(b)(3)).

(3) A crime, except drug distribution within 1000 feet of school property (N.J.S.A.
2C:357), "for which a mandatory minimum period of incarceration is prescribed under"
Chapter 35 of Title 2Cor any other law;'or

(4) "[Aln offense that involved the distribution or the conspiracy or attempt to
distribute a controlled dangerous substance or controlled substance analog to a juvenile
near or on school property.

Note: In 2012 the Legislature removed second degreglary(N.J.S.A 2C:182) and robbery
(N.J.S.A. 2C:181) from the list of NERA offenses that rendered a defendant ineligible for
special probation. N.J.S.A. 2C:33(c), deleted by L. 2012, c. 23. It also eliminated the
prosecutor s abi | i tspecidl robatienlbid.ct t o i mposi ti on

6. Presumption of Special Probation for Certain Drug Offenders.N.J.S.A. 2C:35

14.2(b) instructs that the court shall sentence a defendant to special probation, regardless of
whether the defendant requests it or consents td djagnostic testing concludes that the
defendant is a drug dependent person, as that term is defined in N.J.S.A22&h@8%e court
concludes that the defendant is a person in need of treatment, as defined in N.J.S.A. 2C:35
14.2(f),unless
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7.

8.

(1) "[T]he court finds that a sentence of imprisonment must be imposed consistent with
the provisions of chapters 43 and 44 of Title 2C"; or

(2) The court is clearly convinced that:

(8 The treatment, monitoring and supervision services afforded by regular
probation (N.J.S.A. 2C:48) adequately address the defendant's clinical needs;
and

(b)  "[T]he defendant's treatment needs would not be better addressed by
sentencing the defendant to special probation pursuant to N.J.S.A-2;35d

(c) "[N]Jo danger & the community would result from placing the person on
regular probation”; and

(d) A sentence of regular probation would be consistent with the provisions of
chapters 43 and 44 of Title 2C.

"Person in Need of Treatment" Defined. N.J.S.A. 2C:35142(f) provides that a
"person in need of treatment" means a defendant who:

(1) Is a drug dependent person as defined in N.J.S.A. 2C:8&d

(2)

3)

Has been convicted of:

(&) A crime subject to a presumption of imprisonment, pursuant to N.J.S.A.
2C:441(d), or

(b) A third degree crime "if the person has previously been convicted of a crime
subject to a presumption of imprisonment or a crime that resulted in the
imposition of a State prison term"; and

"“[l]s eligible to be considered for a sentence pecal probation,” pursuant to

N.J.S.A. 2C:3514.

Appeal by the State. If the court imposes a sentence of regular probation (N.J.S.A.
2C:451) instead of special probation under N.J.S.A. 2€1:82, the sentence shall not
be final for ten days to allowhé prosecutor time to file an appeal. N.J.S.A. 2€:35
14.2(d).

Presumption of Inpatient Treatment for Certain Defendants. Unless the court
suspends inpatient treatment and imposes outpatient treatment pursuant to N.J.S-A4@)C:35
(discussed belowN.J.S.A. 2C:38L4(d) requires the court to order the defendant to treatment at
a residential facility if the defendant: (i) isonvicted of or adjudicated delinquent for a second
degree crime or for drug distribution within 1000 feet of school progbrty.S.A. 2C:357); or

(i) was previously convicted of or adjudicated delinquent for manufacturing, distributing or
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dispensing drugs (N.J.S.A. 2C:3% N.J.S.A. 2C:384(d). If the facility cannot house the
defendant immediately, then the defendanalistbe incarcerated until he or she can be
transferred.lbid.

(a) Duration of Residential Treatment. The defendant must serve a minimum of six
months at the treatment facility. N.J.S.A. 2GBHd). The term shall end upon
successful completion of ¢htreatment program, and shall not exceed five yeHisl.

"Upon successful completion of the required residential treatment program, the person
shall complete the period of special probation . . . with credit for time served for any
imprisonment serveds a condition of probation and credit for each day during which the
person satisfactorily complied with the terms and conditions of special probation while
committed pursuant to this section to a residential treatment facibtg."

(b) Reporting Requirements. N.J.S.A. 2C:35l4(e) provides that the probation
department, or other appropriate agency designated by the court, shall periodically
provide reports to the court on the defendant's progress and shall immediately notify the
court of a refusal teubmit to a drug or alcohol testbid. The treatment facility must
"promptly report" to the probation department or designated agency all "significant
failures" by the defendant and must immediately notify the prosecutor and the court of
any action thewould constitute an escaptnid.

9. Outpatient Treatment as a Condition of Suspended Inpatient Treatment.N.J.S.A.
2C:3514(j) provides that if the defendant meets the criteria for inpatient treatment set forth in
N.J.S.A. 2C:3514(d), 'the court mg temporarily suspend imposition of all or any portion of the
term of commitment . . . and may instead order the person to enter a nonresidential treatment
program, provided that the court finds on the record that":

(1) The diagnostic assessment recomnsenthat "the proposed course of
nonresidential treatment services is clinically appropriate and adequate to address the
person's treatment needs"; and

(2) The defendant's participation in outpatient treatment will not danger the
community; and

(3) " [A] suitable treatment provider is able and has agreed to provide clinically
appropriate nonresidential treatment services."

(@)  Special Conditions of Outpatient Treatment In Lieu of Inpatient Treatment.

A defendant sentenced to nonresidential treatmentiem of residential treatment
pursuant to N.J.S.A. 2C:3B4()) must undergo urine testing at least once a week.
N.J.S.A. 2C:3514(k)(1). Additionally, "the court shall impose appropriate curfews or
other restrictions on the person's movements, and may threl person to wear electronic
monitoring devices to enforce such curfews or other restrictidbg’
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(b)  Appeal by the State. If the court imposes nonresidential treatment over the
prosecutor's objection, the sentence shall not become finafalatys to permit the State
to file an appeal. N.J.S.A. 2C:3%()).

(c) Permanent Suspension of Inpatient Treatment Based on Defendant's
Progress. If the defendant successfully progresses in outpatient treatment for six months
and there is a substaaitiikelihood that he or she will successfully complete the program,
the court may permanently suspend residential treatment, in which case the N.J.S.A.
2C:3514(k) special monitoring provisions will no longer apply. N.J.S.A. 2Q:86).

10. Mandatory Conditions of Special Probation. As conditions ofspecial probation the
defendant must:

1 "[E]nter a residential treatment program at a facility licensed and approved by the
Division of Addiction Services" or participate in a nonresidential treatment progra
offered by a licensed and approved treatment provider, N.J.S.A.-2@(3% and

1 Comply with the treatment program rules and with the requirements of treatment,
N.J.S.A. 2C:3514(a); and

1 Submit to periodic urine testing for drugs or alcohol, N.J.SA83214(a); and

1 Comply with any other reasonable terms and conditions that the court may impose
pursuant to N.J.S.A. 2C:4b (the regular probation statute), N.J.S.A. 2C13%a);
and

1 Contribute to the cost of treatment, N.J.S.A. 2€t3%h); and
1 Pay ay applicable fine, penalty, fee and restitution award, N.J.S.A. 2C13h

11. Modifications of Special Probation. At any time during the special probation term the
court may change a defendant's treatment to provide inpatient or outpatientsséniioe
modification "is clinically appropriate and necessary to address the person's present treatment
needs." N.J.S.A. 2C:3b4()).

12. Early Discharge from Special Probation. N.J.S.A. 2C:3514(l) provides that if the
defendant "has made exemplgpyogress in the course of treatment, the court may, upon
recommendation of the person's supervising probation officer or on the court's own motion, and
upon notice to the prosecutor, grant early discharge from a term of special probation provided
that theperson: (1) has satisfactorily completed the treatment program ordered by the court; (2)
has served at least two years of special probation; (3) did not commit a substantial violation of
any term or condition of special probation, including but not lichite a positive urine test,
within the preceding 12 months; and (4) is not likely to relapse or commit an offense if probation
supervision and related services are discontinued."”
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13. Refusal to Give a Urine Sample.If the defendant refuses to undergoneritesting for

drug or alcohol usage the court shall permanently revoke special probation unless the court
imposes a brief jail term followed by continued special probation, pursuant to N.J.S.A- 2C:35
14(g). N.J.S.A. 2C:384(f)(6).

14.  Failure to Complete or Comply with a Treatment Program. "Failure to complete
successfully the required treatment program shall constitute a violation of the person's special
probation.” N.J.S.A. 2C:3%4(f)(7).

15. Escape fom Inpatient Treatment. If the defendant aomits an act that would
constitute an escape from a residential treatment facility "the court shall forthwith permanently
revoke the person's special probation.” N.J.S.A. 20A&HH(6).

16. Violation of Special Probation. In the event the defendantolates a term of special
probation, a probation officer or prosecutor may bring an action to revoke special probation, or
the court may initiate the action on its own. N.J.S.A. 2@:88)(7). In deciding whether to
revoke special probation the courthédl consider the nature and seriousness of the present
infraction and any past infractions in relation to the person's overall progress in the course of
treatment, and shall also consider the recommendations of the treatment provider," giving "added
weight" to the provider's opinion that the defendant is not amenable to treatment, is unlikely to
successfully complete treatment, or should be resentenced to punishment other than special
probation. N.J.S.A. 2C:354(f)(3).

€) First Violation. The court may revoke special probation upon a first violation of
any term. N.J.S.A. 2C:354(f)(1).

(b) Subsequent Violation. The court shall revoke special probation upon a second
or subsequent violation unless the court (1) imposes a brief term of incancerati
pursuant to N.J.S.A. 2C:3B4(g), or (2) "the court finds on the record that there is a
substantial likelihood that the person will successfully complete the treatment program if
permitted to continue . . . and the court is clearly convinced, congidére nature and
seriousness of the violations, that no danger to the community will result.” N.J.S.A.
2C:3514(f)(2). The prosecutor may appeal a decision to allow the defendant to continue
special probationlbid.

(c) Brief Incarceration in Lieu of Revocation. When the defendant is subject to the
presumption of revocation on a second or subsequent violation (N.J.S.A-PARR)),

"or when the person refuses to undergo drug or alcohol testing” (N.J.S.A.-2C:35
14(f)(6)), "the court may, in lieof permanently revoking the person's special probation,
impose a term of incarceration for a period of not less than 30 days nor more than six
months" followed by continued special probation. N.J.S.A. 2€1t3%g). "[T]he court

shall consider the recommeéations of the treatment provider with respect to the
likelihood that such confinement would serve to motivate the person to make satisfactory
progress in treatment once special probation is reinstalieid.” The court may impose a

brief term of imprisnment in lieu of revocation only once, "unless the court is clearly
convinced that there are compelling and extraordinary reasons to justify reimposing this
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disposition." The prosecutor may appeal the decision to impose a subsequent term of
imprisonmentn lieu of revocation. N.J.S.A. 2C:354(Qg).

(d)  Additional Terms of Special Probation In Lieu of Revocation. In the event the

court continues special probation after a violation, the court "shall order the person to
comply with such additional termasnd conditions, including but not limited to more
frequent drug or alcohol testing, as are necessary to deter and promptly detect any further
violation." N.J.S.A. 2C:38.4(f)(5).

17. Resenencing on the Original Offense &er Revocation of Special Prbation. If the

court revokes special probatiaotme court shall "conduct a de novo review of any aggravating
and mitigating factors present at the time of both original sentencing and resentencing," and
"impose any sentence that might have been imposethab would have been required to be
imposed, originally for the offense.” N.J.S.A. 2GB&{f)(4). In the event the court imposes
incarceration, the defendant shall receive credit for time served in custody or in a residential
treatment facility. N.B.A. 2C:3514(f)(4). A defendant who is sentenced to imprisonment for
failure to comply with the terms of special probation shall be ineligible for transfer to the
Intensive Supervision Program (N.J.S.A. 2CG#3. N.J.S.A. 2C:384(f)(7).

B. Special Robation and Drug Court: Case Law

1. Purpose of Special Probation. "Special probation is designed to divert otherwise
prisonbound offenders into an intensive and highly specialized form of probation designed to
‘address in a new and innovative way fitreblem of drugdependent offenders caught in a
neverending cycle of involvement in the criminal justice systenState v. Bishop429 N.J.
Super. 533, 540 (App. Div.) (quotirtstate v. Meyer192 N.J. 421, 4385 (2007)),aff'd 0.b,,

223 N.J. 290 (2015

2. Drug Court Described. Drug courts are "a highly specialized team process that function
within the existing Superior Court structure to addressviolent drugrelated cases.” Admin.

Office of the CourtsManual for Operation of Adult Drug Courts New JerseyDirective #2

02, at 3 (July 2002jDrug Court Manugl| http://www.njcourts.gov/attorneys /directives.html.

The team comprises drug court judges, prosecutors, defense attorneys and drug treatment
professionals who closely monitor drdgpendat offenders sentenced to special probation or to
regular probation with mandatory drug treatmebtd.

Drug courts are not creatures of statute and are not mentioned in Titigtat@.v. Meyer192
N.J. 421, 43485 (2007).

" Although Drug Courtsre involved in the implementation of the 'special probation' disposition
contained in N.J.S.A. 2C:3H4, they are primarily the creation of our Supreme Court under the
Court's 'ultimate constitutional authority to administer our court system, inclutengriig court
program,' and are governed by the Drug Court Manu&téite v. Stalter440 N.J. Super. 548,
554 (App. Div.2019 (quotingState v. Meyer192 N.J. 421, 424 (2007)).
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"What distinguishes Drug Courts from other courts is the 'oversight asdna¢ involvement of

the drug court judge in the treatment process." A team approach is a distinctive feature of Drug
Court. The judge leads court staff, probation officers, treatment counselors, substance abuse
evaluators, and the prosecutor and defeattorney to monitor a participant's recover$tate v.

Meyer, 192 N.J. 421, 428 (2007) (quotiBgug Court Manuaht 3).

3. Drug Court Tracks. The Drug Court Manual provides for two tracks.

(@ Track One. The first track encompasses defendantso vare subject to a
presumption of imprisonment and are sentenced to special prob&tete.v. Stalte440
N.J. Super. 548, 554 (App. Di2015);Drug Court Manuaht 16.

(b)  Track Two. The second track covers drdgpendent nonviolent offendendo

do not qualify for special probation but would likely benefit from participation in drug
court. Drug Court Manuaht 16. Offenders within the second track are sentenced to
regular probation with the condition that they participate in drug treatnbrat 1617.

Note: The Drug Court Manual has not been amended to reflecL.ti#12, c. 23,
changes to N.J.S.A. 2C:35l(b). State v. Maurer438 N.J. Super. 402, 414 (App. Div.
2014). Those changes removed from the list of offenses that rendemefendant
ineligible for special probation the crimes of second degteglary (N.J.S.A. 2C:12)
androbbery (N.J.S.A. 2C:1%). L. 2012,c. 23.

4. Drug Dependency at Sentencing Not Requiredlo be eligible for admission to drug court,
a defendat need not be dependent on drugs at the time of senter8iate v. Clarke203 N.J.
166, 181 (2010).

5. Drug Court Statute and Manual De Novo Review."[A] trial court's application of the
Drug Court Statute and Manual . . . involves a questidave," and thus is subject to de novo
review. State v. Maurer4d38 N.J. Super. 402, 411 (App. Div. 2014).

6. Merged Offenses and Drug Court Eligibility. An offense that precludes a sentence of
special probation, pursuant to N.J.S.A. 2C13%b), survive merger and renders a defendant
ineligible for special probationState v. Ancrum449 N.J. Super. 526, 540 (App. Divcertif.
denied 231 N.J. 2222017) (reversing a sentence of special probation because the defendant
committed an aggravated assaultfhe merged offense is not extinguished for purposes of
determining specigbrobation eligibility. Ibid.

7. Appeal by the State. The State does not have the right to appeal admission to drug court
based on a claim that the court erroneoaslyssed the factors set forth in N.J.S.A. 2Ci3Ka).

State v. Hyland452 N.J. Super372 383 (App. Div. 2017),certif. denied 233 N.J. 3252018.

The State's right to appeal a nraustodial sentence for a first or second degree offense set forth
in N.J.S.A. 2C:441(f)(2) does not apply to a drug court sentericeat 385.

8. Violation of Drug Court and Jail Credits. Pursuant tdN.J.S.A. 2C:3514(f)(4), a defendant
who violated a term of special probation is entitled to receive jail credit agaenstolation of
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special probation sentence for the time the defendant spent in compliance with the residential
treatment programState v. Stalter440 N.J. Super. 548, 554 (App. DR015). The same is not

true for a defendant who violated a term efula probation under Track Two of Drug Court
because the treatment that a defendant recaiveésr Track Two is not custodial for purposes of

jail credits. Ibid.

Note: Rule 3:21-8(b), which became effective September 1, 2017, now requires jail twedit
time spent in a residential treatment facility pursuant to T€@w& orTwo of Drug Court.

9. Resentencing the Original Charge Following Revocation of Special Probation.

€) Mandatory Terms Applicable to Original Charge. In the event the court
permanently revokes special probation, "mandatory periods of parole ineligibility and
mandatory extended term provisions that existed at the time of original sentencing
survive during the term of special probation and remain applicable at the time of
resenéncing” on the parole violationState v. Bishop429 N.J. Super. 533, 536 (App.
Div.), aff'd 0.b, 223 N.J. 29@2015).

(b) De Novo Review of Aggravating and Mitigating Factors.Pursuant to N.J.S.A.
2C:3514(f), in resentencing after a violation ofesal probation, the court conducts a de
novo review of the aggravating and mitigating factors, which is different from the
Baylassstandard applicable to violations of regular probati&tate v. Bishop429 N.J.
Super. 533, 546 (App. Div.aff'd 0.b, 223 N.J. 29(¢2015). See the chapter on probation
for a discussion of thBaylassstandard.

C. Fines Specific to Drug Offenses: Statutory Provisions

The following statutes provide specific fines for certain drug offenses. The fines apply to all
drugoffender sentences, including special probation. N.J.S.A. 2Ct@p

1. Leader of Narcotics Trafficking Network. N.J.S.A. 2C:383 provides that the court

may "impose a fine not to exceed $750,000 or five times the street value of the controlled
dargerous substance, controlled substance analog, gamma hydroxybutyrate or flunitrazepam
involved, whichever is greater."

2. Maintaining or Operating a Drug Production Facility. N.J.S.A. 2C:354 allows "a

fine not to exceed $750,000 or five times the stvakie of all controlled dangerous substances,
controlled substance analogs, gamma hydroxybutyrate or flunitrazepam at any time
manufactured or stored at such premises, place or facility, whichever is greater.”

3. Manufacturing and Distributing a Controll ed Dangerous Substance. N.J.S.A.
2C:355(b) authorizes a fine up to $300,000 or $500,000, depending on the offense, for first
degree drug manufacturing and distribution; $25,000 or $75,000 for a third degree crime
(depending on the offense); and $25,080certain fourth degree crimes.
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4, Manufacturing and Dispensing Gamma Hydroxybutyrate. N.J.S.A. 2C:35.2(b)
authorizes a fine up to $150,000 for manufacturing and dispensing gamma hydroxybutyrate.

5. Manufacturing and Dispensing Flunitrazepam. N.J.SA. 2C:355.3(b) and (c) allows
a fine not to exceed $250,000 for first degree manufacturing and dispensing flunitrazepam, and
$150,000 for a second degree offense.

6. Employing a Juvenile in a Drug Distribution Scheme.N.J.S.A. 2C:355 allows "a fine

not to exceed $500,000 or five times the street value of the controlled dangerous substance or
controlled substance analog involved, whichever is greater,” for employing a juvenile in a drug
distribution scheme.

7. Manufacturing, or Dispensing Drugs on or Ner School Property. N.J.S.A. 2C:35
7(a) authorizes a fine not to exceed $150,000 for manufacturing and distributing drugs on or near
school property.

8. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:383 requires the

court to impose, um application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any." If the defendant is convicted of
more than one offense, the court must impose one enhanced sentence on tkerimgst
offense. lbid. The prosecutor must establish the basis for the enhanced sentence by a
preponderance of the evidence, and the court must hold a hearing on the limdtter.

Note: The enhanced sentencing provisions of N.J.S.A. 28:3%e subject to waiver under
N.J.S.A. 2C:3512. See section J of this chapter for discussion on the waiver provisions.

9. Possession of a Controlled Dangerous Substance or Analdy.J.S.A. 2C:3510(a)(1) to
(3) authorizea fine not to exceed $35,000 forrthidegree drug possession, and $15,000, or
$25,000 for a fourth degree crime, depending on the circumstances.

10. Possession of Gamma Hydroxybutyrate.N.J.S.A. 2C:3510.2(b) authorizes a fine up
to $100,000 for possession of gamma hydroxybutyrate.

11. Possession of Flunitrazepam.N.J.S.A. 2C:3510.3(b) allows a fine up to $100,000 for
possession of flunitrazepam.

12. Distribution of a Prescription Legend Drug. N.J.S.A. 2C:3E10.5(a)(3) and (4)
authorize a fine of up to $200,000 or $300,000, depermhinidpe circumstances, for distribution
of a prescription legend drug.

13. Possession or Distribution of an Imitation Controlled Dangerous Substance.
N.J.S.A. 2C:3511(d) authorizes a fine not to exceed $200,000 for possession or distribution of
an imitaion drug.

14.  Obtaining a Controlled Dangerous Substance by Fraud.N.J.S.A. 2C:3513 allows a
fine up to $50,000 for fraudulently obtaining a drug.
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D. Penalties, Fees and Assessments Specific to Drug Offenses: Statutory
Provisions

The following pealties, fees and assessments apply to all drug offender sentences, including
special probation. N.J.S.A. 2C:34(i).

1. Drug Offender Restraining Orders. N.J.S.A. 2C:35.7(h) provides that after conviction

"for any criminal offense, the court, upapplication of a law enforcement officer or prosecuting
attorney pursuant to N.J.S.A. 2C:83 [certification of offense location] and except as provided

in subsection e. of this section, shall, by separate order or within the judgment of conviction,
issue an order prohibiting the person from entering” the place where the offense occurred.
Continuing compliance with the terms of the restraining order shall be a condition of probation,
participation in the Intensive Supervision Program, and-pastinemet release. N.J.S.A.
2C:355.7()).

(a) Exception. N.J.S.A. 2C:35%.7(e) provides: "The court may forego issuing a
restraining order . . . only if the defendant establishes by clear and convincing evidence
that":

(1) "the defendant lawfully resides ar has legitimate business on or near the
place, or otherwise legitimately needs to enter the place. In such an event, the
court shall not issue" a restraining order "unless the court is clearly convinced that
the need to bar the person from the placcerder to protect the public safety and

the rights, safety and health of the residents and persons working in the place
outweighs the person's interest in returning to the place." The court may also
impose an order permitting entry with conditions; or

(2) imposition of a restraining order "would cause undue hardship to innocent
persons and would constitute a serious injustice which overrides the need to
protect the rights, safety and health of persons residing in or having business in
the place."”

(b) Duration of the Order. The order "shall remain in effect for such period of time as
shall be fixed by the court but not longer than the maximum term of imprisonment or
incarceration allowed by law for the underlying offense or offenses.” N.J.S.A.-2C:35
5.7()).

(c) Appeal by the State.If the court denies a request to impose a restraining order, the
sentence shall not be final for ten days to allow the State time to file an appeal. N.J.S.A.
2C:355.7(k).

(d) Applications to Stay or Modify the Order. Applications to stay or modify an order
"including an order originally issued in municipal court, shall be made in the Superior
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Court. The court shall immediately notify the county prosecutor in writing whenever an
application is made." N.J.S.A. 2C:35(K).

(e) Violation of the Order. Pursuant to N.J.S.A. 2C:&&8, violation of an order "shall
subject the person to civil contempt, criminal contempt, revocation of bail, probation or
parole, or any combination of these sanctions and any other sanatithrorized by law.

A law enforcement officer may arrest an adult when an officer has probable cause to
believe that the person has violated the terms of any removal and restraining order issued
pursuant to N.J.S.A. 2C:3&7."

2. Drug Enforcement and Demand Reduction Penalty for Certain Offenses.N.J.S.A.
2C:355.11 provides: "Any person who possesses, distributes, dispenses or has under his control
with intent to distribute or dispense 3dpkthylenedioxymetamphetamine, 3;4
methylenedioxyamphamine, gammabutyrolactone, gamma hydroxybutyrate or flunitrazepam,

or a controlled substance analog of any of these substances, shb#, subject to a drug
enforcement and demand reduction penalty of twice the amount otherwise applicable to the
offense.”

3. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:383 requires the

court to impose, upon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, including twice the term of parole ineligibility, if any,ttaarized or required to be
imposed by" N.J.S.A. 2C:35(b) (drug distribution) or N.J.S.A. 2C:35(distribution within a

school zone) "or any other provision of this title." If the defendant is convicted of more than one
offense, the court must imposeeoanhanced sentence on the most serious offdbg®. The
prosecutor must establish the basis for the enhanced sentence by a preponderance of the
evidence, and the court must hold a hearing on the métbiel.

Note: The enhanced sentencing proeis of N.J.S.A. 2C:38 are subject to waiver under
N.J.S.A. 2C:3512. See section J of this chapter for a discussion of the waiver provisions.

4. Possession of a Controlled Dangerous Substance or AnalodN.J.S.A. 2C:3510(a)
requires the defendant tperform not less than 100 hours of community service" if the court
does not impose a prison term and the defendant committed the crime while inside a school bus
or within 1000 feet of school property.
5. Drug Enforcement and Demand Reduction PenaltyN.J.S.A. 2C:35L5(a)(1) requires the
court to impose the following drug enforcement and demand reduction (DEDR) penalties on
anyone convicted of a Chapter 35 or 36 drug offense:

1 $3000 for a first degree crime;

1 $2000 for a second degree crime;

1 $1000 br a third degree crime;

1 $750 for a fourth degree crime; and
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1 $500 for a disorderly persons or petty disorderly persons offense.

@) Multiple Offenses. N.J.S.A. 2C:3515(a)(2)(a) and (b) provide that the court
may, in its discretion, impose one péy based on the highest degree offense if: (1) the
defendant was not placed in supervisory treatment or ordered to perform reformative
service; (2) "multiple penalties would constitute a serious hardship that outweighs the
need to deter the defendararfr future criminal activity”; and (3) "imposition of a single
penalty would foster the defendant's rehabilitation."

(b) Treatment Program in Lieu of Payment. N.J.S.A. 2C:3E15(e) authorizes the
court to suspend collection of the penalty "providedpiieson is ordered by the court to
participate in a drug or alcohol rehabilitation program,” and the defendant "agrees to pay
for all or some portion of the costs associated with the rehabilitation.” Upon proof of
successful completion of the program thefeshdant may request the court reduce the
penalty by any amount the defendant paid for participation in the prodbeain.

(c) Service in Lieu of Payment. N.J.S.A. 2C:3515(f) provides that the defendant
"may propose to the court and the prosecufaeaa to perform reformative service in lieu
of payment of up to onkalf of the penalty amount imposed."

6. Drug Offenses and License Forfeiture. N.J.S.A. 2C:3516(a) requires forfeiture of a
defendant's driver's license for a period between six mamtstwo years absent compelling
circumstances and upon conviction of a drug offense under Chapter 35 or 36 of Title 2C.
"[Clompelling circumstances warranting an exception exist if the forfeiture . . . will result in
extreme hardship and alternative meafisansportation are not available."

PostSentencing Motion to Revoke the License SuspensionN.J.S.A. 2C:3516(d)
allows the defendant to request the court revoke a remaining license suspension term
based on compelling circumstances.

7. Controlled Dangerous Substance Lab FeeN.J.S.A. 2C:380(a) and (b) require that:

a $50 criminal laboratory analysis fee be imposed on anyone convicted of a Chapter 35 drug
offense; a $50 criminal laboratory fee be imposed on anyone placed in supervisory treatment
pursuant to N.J.S.A. 2C:36A or N.J.S.A. 2C:432; and a $25 laboratory analysis fee be
imposed on anyone adjudicated delinquent for a Chapter 35 offense.

8. Anti -Drug Profiteering Penalty. N.J.S.A. 2C:35A3 provides that where a person has
been conwted of a Chapter 35 or 36 drug crime, any street gang crime, as defined by N.J.S.A.
2C:443(h), "or an attempt or conspiracy to commit such a crime, the court shall, upon the
application of the prosecutor, sentence the person to pay a monetary pemaltgetghthe court

finds at a hearing, which may occur at the time of sentencing, that the prosecutor has established
by a preponderance of the evidence one or more of" the following grounds:

1 The defendant was convicted of violating N.J.S.A. 2€338eade of a narcotics
trafficking network), N.J.S.A. 2C:2(g) (leader of organized crime), or a Chapter 41
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racketeering offense that involved the manufacture, distribution, possession with
intent to distribute, or transportation of any controlled dangerousgtaute or analog,
N.J.S.A. 2C:35A(b)(1); or

1 "A defendant is a drug profiteer when the conduct constituting the crime shows that
the person has knowingly engaged in the illegal manufacture, distribution or
transportation of any controlled dangerous sutzgtacontrolled substance analog or
drug paraphernalia as a substantial source of livelihood," N.J.S.A. 2G®H&); or

1 "A defendant is a wholesale drug distributor when the conduct constituting the crime
involves the manufacture, distribution or imtied or attempted distribution of a
controlled dangerous substance or controlled substance analog to any other person for
pecuniary gain, knowing, believing, or under circumstances where it reasonably could
be assumed that such other person would in tistnlglite the substance to another or
others for pecuniary gain." N.J.S.A. 2C:383{)(3)(a). If the sole basis for the
penalty is the defendant's status as a wholesale distributor, the court shall not impose
the penalty "if the defendant establishesabpreponderance of the evidence . . . that
his participation in the conduct constituting the crime was limited solely to operating
a conveyance used to transport a controlled dangerous substance or controlled
substance analog, or loading or unloading thiestance into such a conveyance or
storage facility," N.J.S.A. 2C:358(b)(3)(b); or

1 "The defendant is a professional drug distributor,” N.J.S.A. 2GRbBX4); or

1 "The defendant was involved in criminal street gang related activity," N.J.S.A.
2C:35A-3(b)(5).

Penalty Amounts. N.J.S.A. 2C:35A4 provides the following penalty amounts, which may be
paid in installments, N.J.S.A. 2C:353\

1 $200,000 (first degree crime); $100,000 (second degree crime); $50,000 (third
degree crime); $25,000 (fourth degrzine); or

1 "[T]hree times the street value of all controlled dangerous substances or
controlled substance analogs involved, or three times the market value of all
drug paraphernalia involved, if this amount is greater than that provided"
above; or

1 "[A]n amount equal to three times the value of any benefit illegally obtained
by the actor for himself or another, or any injury to or benefit deprived of
another."

Note: This statute is subject to the N.J.S.A. 2C135waiver provision, discussed further in
section J of this chapter.
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9. Drug Abuse Education AssessmentN.J.S.A. 2C:433.5(a) requires the court to impose
a $50 assessment for each drug offense under Chapter 35 or 36 of Title 2C.

E. Merger of Certain Drug Offenses: Statutory Provisions

The following statutes prohibit certain drug offenses from merging into other offenses. For
purposes of special probation, the court need not determine whether offenses merge because
eligibility is based on the defendant's conviction and substance abuse.

1 Leader of a Narcotics Trafficking Network. N.J.S.A. 2C:383 precludes merger with
any offense that is the object of the conspiracy.

2. Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A. 2C:3%4.1(e)
prohibits the conviction from meirgy with a conviction for any offense in Chapter 35, or for a
conspiracy or attempt to commit an offense under Chapter 35.

3. Employing a Juvenile in a Drug Distribution Scheme.N.J.S.A. 2C:35 provides that
the conviction shall not merge with a coction for a violation of N.J.S.A. 2C:33 (leader of
narcotics trafficking network), N.J.S.A. 2C:35(maintaining or operating a CDS production
facility), N.J.S.A. 2C:35% (manufacturing, distributing or dispensing), or N.J.S.A. 2&35
(strict liability for drug induced death).

4, Manufacturing, Distributing or Dispensing a Controlled Dangerous Substance on
School Property. N.J.S.A. 2C:35/(c) precludes the conviction from merging with a conviction
under N.J.S.A. 2C:35 (manufacturing, distributing odispensing) or N.J.S.A. 2C:3%
(employing a juvenile in a drug distribution scheme).

5. Drug Distribution within 500 Feet of Public Property.N.J.S.A. 2C:357.1(c) precludes

merger with a conviction under N.J.S.A. 2G8%manufacturing, distributing aispensing), or
N.J.S.A. 2C:35% (employing a juvenile in a drug distribution scheme).

6. Drug Induced Death. N.J.S.A. 2C:38(d) precludes merger "with a conviction for
leader of narcotics trafficking network, maintaining or operating a controlled edaung)
substance production facility, or for unlawfully manufacturing, distributing, dispensing or
possessing with intent to manufacture, distribute or dispense the controlled dangerous substance
or controlled substance analog which resulted in the death."”

7. Possession of a Weapomuring a Drug or Bias Crime. N.J.S.A. 2C:3%.1(d)
prohibits merger with any of the following offenses:

1 Leader of a narcotics trafficking network (N.J.S.A. 2C3)5
1 Maintaining or operating a drug production facility (N.AS2C:354);

1 Manufacturing or distributing drugs (N.J.S.A. 2G3b
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1 Manufacturing and dispensing Gamma Hydroxybutyrate (N.J.S.A. 2£235

1 Manufacturing and dispensing Flunitrazepam (N.J.S.A. 26:3F

1 Employing a juvenile in a drug distributia@heme (N.J.S.A. 2C:35);

1 Possession of drugs on or near school property (N.J.S.A. 2;:35

1 Distribution or possession of drugs on public property (N.J.S.A. 2CTB5

1 Possession, distribution or manufacturing imitation drugs (N.J.S.A. 2l:8%nd

1 Bias intimidation (N.J.S.A. 2C:16).

F. Standards Relating to Imprisonment: Statutory Provisions

1. Presumption of Nonlmprisonment Inapplicable to Distribution to a Minor or
Pregnant Female. While third degree crimes are usually subject to thaprmption of non
imprisonment, N.J.S.A. 2C:4%(e), the crime of drug distribution to a minor or a pregnant
female is not subject to the presumption of4mprisonment. N.J.S.A. 2C:35.

2. Enhanced Ordinary Terms for Certain Offenses. The following dfenses require
enhanced ordinary terms.

@) Leader of a Narcotics Trafficking Network: life imprisonment with a twenty
five-year period of parole ineligibility. N.J.S.A. 2C:35

Note: Pursuant to N.J.S.A. 2C:3R, the State may waive this enhadderm. See
section J of this chapter for a discussion of the waiver provision.

(b) Drug Distribution to a Minor or a Pregnant Female:  "twice the term of
imprisonment, fine and penalty . . . authorized or required to be imposed by" any
provision ofTitle 2. N.J.S.A. 2C:3%B.

Note: Pursuant to N.J.S.A. 2C:3B2, the State may waive this enhanced term. See
section J of this chapter for a discussion of the waiver provision.

G. Parole Ineligibility: Statutory Provisions

The following statutesnandate parole disqualifiers for certain drug offenses. Parole ineligibility
applies to terms of imprisonment, not to special probation.
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Note: All of the following statutes, except the No Early Release Act (N.J.S.A. 2ZC2)3are
subject to the N.J.8. 2C:3512 waiver provisions discussed in section J of this chapter.

1. Leader of a Narcotics Trafficking Network. N.J.S.A. 2C:383 requires the court to
impose a life sentence with a twetitye-year period of parole ineligibility.

2. Maintaining or Operating a Controlled Dangerous Substance Production Facility.
N.J.S.A. 2C:3%4 requires a period of parole ineligibility between -onied and onehalf of the
sentence imposed.

3. First Degree Manufacturing, Distributing or Dispensing Certain Controlled
Dangerous SubstancesN.J.S.A. 2C:35(b)(1) and (6) require a period of parole ineligibility
between ong¢hird and onehalf of the sentence imposed.

4. Employing a Juvenile in a Drug Distribution Scheme. N.J.S.A. 2C:35% mandates a
period of paroleneligibility at or between on¢hird and onehalf of the sentence imposed, or
five years, whichever is greater.

5. Manufacturing, Distributing or Dispensing a Controlled Dangerous Substance on or

Near School Property. N.J.S.A. 2C:35/(a) provides thaff ithe offense involved less than one
ounce of marijuana, the period of parole ineligibility must be betweesthrteand onehalf of

the sentence imposed, or one year, whichever is greater, and in all other cases the period of
parole ineligibility must beat or between onthird and onehalf of the sentence imposed, or

three years, whichever is greater.

(@  Waiver of the Minimum Term Permitted. N.J.S.A. 2C:35/(b)(1) allows the

court to waive the mandatory minimum term after considering the defengaiot's
record, seriousness of the offense, location of the offense in relation to the school and
children, and whether school was in session when the defendant committed the offense.
N.J.S.A. 2C:35/(b)(2), however, does not permit waiver if the defendased or
threatened violence, possessed a firearm, or committed the offense on a school bus or
property owned by an elementary or secondary school, or by a school board.

(b) State Appeal. If the court does not impose a minimum term, the sentendiensha

be final for ten days to allow the State time to appeal the sentence. N.J.S.A. 2C:35
7(b)(2)(b). "The Attorney General shall develop guidelines to ensure the uniform
exercise of discretion in making determinations regarding whether to appeaktenacse
imposed pursuant to N.J.S.A. 2C:3f)(1).

6. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:38 requires the
court to impose “"twice the term of parole ineligibility, if any, authorized or required to be
imposed by" N.J.S.A. 2C85(b) (drug distribution) or N.J.S.A. 2C:35(distribution within a
school zone) "or any other provision of this title,” upon application of the prosecutor. If the
defendant is convicted of more than one offense, the court must impose one enhannoed sente
on the most serious offensdbid. The prosecutor must establish the basis for the enhanced

155



sentence by a preponderance of the evidence, and the court must hold a hearing on the matter.
Ibid.

7. The No Early Release Act. N.J.S.A. 2C:437.2 requirs the court to fix "a minimum

term of 85% of the sentence imposed, during which the defendant shall not be eligible for
parole,” and impose a fivgear term of parole supervision (first degree crime), or a {ywae

term of parole supervision (second dmgicrime) for the following firsand second degree drug
crimes:

1 Booby traps in manufacturing or distributing a controlled dangerous substance
(N.J.S.A. 2C:3%4.1(b)); and

1 Drug induced deaths (N.J.S.A. 2C:8p

H. Extended Terms: Statutory Provisiors

The following offenses mandate extended terms for certain drug offenses. Extended terms are
inapplicable to special probation, which may not exceed five years. N.J.S.A-PA8H5

Note: The following statutes are subject to the N.J.S.A. 2@ 3B%aiver provisions discussed in
section J of this chapter.

1. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:383 requires the

court to impose, upon application of the prosecutor, "twice the term of imprisonment, fine and
penalty, includng twice the term of parole ineligibility, if any, authorized or required to be
imposed by" N.J.S.A. 2C:35(b) (drug distribution) or N.J.S.A. 2C:35(distribution within a

school zone) "or any other provision of this title." If the defendant is cadvaftmore than one
offense, the court shall impose one enhanced sentence on the most serious tifdnsehe
prosecutor must establish the basis for the enhanced sentence by a preponderance of the
evidence, and the court must hold a hearing on theemébid.

2. Repeat Drug Offender. N.J.S.A. 2C:43%(f) provides that upon application of the
prosecutor, the court must impose an extended term with a parole disqualifier against anyone
convicted of the following crimes if the defendant also hpg@ conviction of "manufacturing,
distributing, dispensing or possessing with intent to distribute a controlled dangerous substance
or controlled substance analog™:

1 Manufacturing, distributing, dispensing or possessing with intent to distribute any
dangerous substance or controlled substance analog (N.J.S.A-3C:35

1 Maintaining or operating a controlled dangerous substance production facility
(N.J.S.A. 2C:34);

1 Employing a juvenile in a drug distribution scheme (N.J.S.A. 26)35
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i1 Being a leadeof a narcotics trafficking network (N.J.S.A. 2C:3}f or

1 Distributing, dispensing or possessing with intent to distribute within a school zone
(N.J.S.A. 2C:357).

€) Parole Disqualifier. Pursuant to N.J.S.A. 2C:3Xf), the parole disqualifier

"shall be fixed at, or between, ottlieird and onehalf of the sentence imposed by the
court or three years, whichever is greater, not less than seven years if the person is
convicted of a violation of N.J.S.A. 2C:@&b[employing a juvenile in drug distributify

or 18 months in the case of a fourth degree crime."

(b) Hearing. The prosecutor must establish the ground for imposing sentence
pursuant to N.J.S.A. 2C:3&f) at a hearing, which may occur at the time of sentencing.
N.J.S.A. 2C:355(f).

(c) Separation of Powers. As written, N.J.S.A. 2C:48(f) violates the doctrine of
separation of powers by giving unfettered power to prosecutors in the sentencing
determination. State v. Lagares127 N.J. 20, 31 (1992). HenceuroCourt has
interpreted the statute as requiring guidelines to assist prosecutorial detaiog,

while reflecting the legislative intent that extended sentences for repeat drug offenders
should not be the exceptiotate v. Lagared27 N.J. 20, 32 (1992).

(d) Guidelines. For the guidelines effective May 20, 1998, gdg&rney General
Directive 19981, incorporating by referenceAttorney General Guidelines for
Negotiating Cases Under N.J.S.A. 2GB5 They are found tawww.nj.gov/oag/dcj
(click on "Directives/Guidelines," then "Directives"). For a discussion of the statewide
guidelines issued in responseLagares seeState v. Kirk 145N.J. 159, 16869 (1996)

Effective for offenses committed on or after September 15, 2004, the Attorney General
promulgated revised guidelines. They are foundwaitw.nj.gov/oag/dcj(click on
"Directives/Guidelines," then "Guidelines," theBrimageGuidelines 2").

Consecutive Terms: Statutory Provisions

The following statutes mandate consecutive prison terms for certain drug offenses.

Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A. 2C:354.1(e)

requires the seance be served consecutively to the sentence for a conviction of any offense in
Chapter 35, or a conspiracy or attempt to commit an offense under Chapter 35, "unless the court,
in consideration of the character and circumstances of the defendant, Ahdsyplsition of
consecutive sentences would be a serious injustice which overrides the need to deter such
conduct by others. If the court does not impose a consecutive sentence, the sentence shall not
become final for 10 days in order to permit the apptauch sentence by the prosecution.”
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2. Possession of a Weapathuring a Drug or Bias Crime. N.J.S.A. 2C:3%.1(d) requires
the sentence run consecutively to the sentence for any of the following offenses:

1 Leader of a narcotics trafficking networK.J.S.A. 2C:383);

1 Maintaining or operating a drug production facility (N.J.S.A. 2&435

1 Manufacturing or distributing drugs (N.J.S.A. 2G23p

1 Manufacturing and dispensing Gamma Hydroxybutyrate (N.J.S.A. 22235

1 Manufacturing and dispensing Ritrazepam (N.J.S.A. 2C:35.3);

1 Employing a juvenile in a drug distribution scheme (N.J.S.A. 26)35

91 Possession of drugs on or near school property (N.J.S.A. 2;:35

1 Distribution or possession of drugs on public property (N.J.S.A. 2CB5%

1 Posession, distribution or manufacturing imitation drugs (N.J.S.A. 2@B35and

1 Bias intimidation (N.J.S.A. 2C:16).

J. N.J.S.A. 2C:3512 Waiver of Drug Offender Sentencing Enhancements:
Statutory Provisions

The N.J.S.A. 2C:382 waiver provisions @ly to certain mandatory parole disqualifiers,
extended terms and drug offense penalties.

1. Statutory Authority. N.J.S.A. 2C:3E12 provides that when an offense in Chapter 35 of
Title 2C (drug offenses) imposes a mandatory term of parole ineligjkdlinandatory extended

term that includes a period of parole ineligibility, or an-antig profiteering penalty pursuant to
Chapter 35A of Title 2C, the court "shall impose the mandatory sentence edruamnti
profiteering penaltynlessthe defendant hgsleaded guilty pursuant to a negotiated agreement
or, in cases resulting in trial, the defendant and the prosecution have entered inte a post
conviction agreement, which provides for a lesser sentence, period of parole ineligibility or anti
drug profiteeing penalty" (emphasis added). The agreement "may provide for a specified term
of imprisonment within the range of ordinary or extended sentences authorized by law, a
specified period of parole ineligibility, a specified fine, a specified-dmnitg profieering penalty,

or other disposition."lbid. The court may not impose a lesser sentence than the one agreed to
by the State and the defendatidid.

2. Constitutionality of N.J.S.A. 2C:3512 and theBrimage Guidelines. To effectuate
judicial reviewand avoid arbitrary and capricious decisions, the prosecutor must make N.J.S.A.
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2C:3512 decisions based on written standar8sate v. Vasquez129 N.J. 189, 1996 (1992).

The Brimage guidelines contain a "Table of Authorized Plea Offers," which "detth
presumptive plea offers based on a defendant's offense, his prior criminal history, and the timing
of the plea offer."State v. Fowlkes169 N.J. 387, 394 (2001).

The Brimage guidelines in effect as of September 15, £0fre available online at
www.nj.gov/oag/dcj Click on "Directives/Guidelines,” then "Guidelines," theBrithage
Guidelines 2."

For the Brimage guidelines in effect prior to September 15, 2004, click on
"Directives/Guidelines," then "Directives."

K. Drug Offender Sentencing Enhancements: Case Law

1. Drug Offense Penalties.

@) Conspiracy. "[T]he mere conviction undeN.J.S.A.2C:52 for the ordinary'

crime of conspiracy, does not render a person subject to the mandatory penalties of the
Comprehensive Drug Reform Act, even if the object of that conspiracy constitutes a
Chapter 35 offense.'State in the Interest of W.M237 N.J. Super. 11118 (App. Div.

1989)

(b)  Accomplices. A defendant convicted of a drug offense as an accomplice is
subject to the mandatory drug oféenpenalties State v. Bram246 N.J. Super. 200, 208
(Law Div. 1990)

2. Drug Offender Restraining Orders. Where the court denies a N.J.S.A. 2C533(h)
request tompose a drug offender restraining order, N.J.S.A. 26:3k) imposes a ten
day limitation period on the State's right to appeBiate v. Fitzpatrick443 N.J. Super.
316, 320 (App. Div. 2015).

3. Drug OffenseLicense Suspension.

(@) Multiple Offen ses. Where a court imposes sentence for multiple drug offenses
subject to the mandatory forfeituresf one's driver's license, pursuant to N.J.S.A. 2C:35
16, the license suspension terms must run concurreBtite in the Interest of T.B134

N.J. 382 387 (1993)

(b) Timing. License suspension under N.J.S.A. 2C18%a) begins on the day of
sentencing; the court has ndiscretion to postpone orethy it. State v. Hudsan286
N.J. Super. 149, 1585 (App. Div. 1995) In the case of a juvenile, license suspension
begins the day after the defendant's sevethebirthday. State in the Interest of T.B.
134 N.J. 382, 388 (1993%tate in the Interest of J,R244 N.J. Super. 630, 641 (App.
Div. 1990). If the defendant's licenseunder suspension at the time of sentencing, then
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the new license suspension will begin onthe final day of the current suspension.
State in the Interest of T.B134 N.J. 382, 388 (1993).

(c) License Forfeiture Exception. In determining whether compelling circumstance
exist to justify not revoking defendant's driving privileges undstJ.S.A. 2C:3516(a),

the court should consider whether revocation will resulthe defendant's loss of
employment or exeme hardship. State v. Bendix396 N.J. Super. 91, 955 (App.

Div. 2007) Where a defendant "has occasioned the loss of his employment through his
unauthorized ad criminal use of higmployer's vehicle,” the court should find no
compelling circumstances to justify not revoking the defendant's licerate v.
Carrerg 399 N.J. Super. 419, 42% (Law Div. 2007).

The Drug Enforcement and Demand Reduction (EDR) Penalty.

@) Policy. "As its name suggests, the penalty is designed to reduce the demand for
drugs by providing asource for helping convicted defendants to reduce their demand for
illegal substances.State v. Monzon300 N.J. Super. 173, 1{&pp. Div. 1997)

(b)  Treatment Program in Lieu of Payment and Wages.In reducing a penalty
pursuant toN.J.S.A. 2C:3515(e) by the amount actually paid for f@pation in a
treatment program, the court should consider the amount withheld from a defendant's pay
for work completed at the treatmemptrogram. State v. Monzon300 N.J. Super. 173,
177-78 (App. Div. 1997)

(c) Constitutionality. The drug enforcement and demand reduction penalty does not
constitute cruel and unusugbunishment under the Federal or State Constitution, and
does not violate the equal protectidauses, substantive or procedural due process rights,
or the State constitutional prohibition against amendment by refer&tate v. Lagares

127 N.J. 20, 3®7 (1992);State in the Interest of L.M229 N.J. Super. 88, 92 (App.

Div. 1988)

(d) Merger and Conspiracy. "Since the principle of mergerinvolves the
avoidance of double penaltieg the same crime, Chapter 35 DEDR penalties may not

be imposed on a conviction for both conspiracy to possess a controlled dangerous
substance, N.J.S.A. 2GZ& and for the actual possession under N.J.S.A. 20035

State in the Interest of M.A227 NJ. Super. 393, 395 (Ch. Div. 1988)

(e)  Pretrial Intervention Program. The court may impose drug enforcement and
demand reduction palty as a condition of entry into a pretrial intervention program.
State v. Bulu234 N.J. Super. 331, 342, 348 (App. Div. 1989)

) The DEDR Penalty Is Mandabry. The DEDR penalty isnandatory and must

be set in accordance with the degree of crime of which the defendant was convicted.
State v. Malia 287 N.J. Super. 198, 208 (App. Div. 1996jate v. Williams 225 N.J.
Super. 462464 (Law Div. 1988) The court may not revoke the penalty after sentencing.
State v. Gardne®52N.J. Super462, 46566 (Law Div. 1991)
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Drug Offender Fines.

(@) Drug-Buy Money. The court may consider money the defendant received in
selling drugs when determining thelefendant's ability to pay a fineéstate v. Newman
132N.J. 159, 17779 (1993)

(b)  Order of Payment. A defendant convicted of a drug offense must pay the
Victims of Crime Compensation Board assessment (N.J.S.A. ZC133laboratory fee
(N.J.S.A.2C:3520), and the drug enforcement and demand reduction penalty (N.J.S.A.
2C:3515) before paying a fineState v. Newmanl32 N.J. 159, 178 (1993)

Merger

@) Drug Distribution and Distribution in a School Zone.  While N.J.S.A.
2C:357(c) precludes merger of distributiomithin-a-schootzone with a N.J.S.A. 2C:35

5 distribution conviction, subjecting a defendant to punishment under both statutes
would violake principles of double jeopardyecause N.J.S.A. 2C:&b does not require
proof of any additional element.State v. Dillihay 127 N.J. 42, 4551(1992); State v.
Brang 127 N.J.64, 67 (1992). To complith double jeopardy principles, a N.J.S.A.
2C:357 conviction must merge with a N.J.S.A. 2G3#%listribution conviction, but the
N.J.S.A. 2C:357 period of parole ineligibility survives the merg&tate v. Dillihay 127

N.J. 42, 54 (1992)State v. Branal?27 N.J. 64, 67 (1992).

(b) Drug Distribution and Distribution on Public Property. The same rationale
applies to the antnerger provision of N.J.S.A. 2C:351(c) (precluding merger of a
conviction for distributing within500 feet of a public housing facility, public park, or
public building with a conviction under N.J.S.A. 2C:8%drug distribution), or N.J.S.A.
2C:356 (employing a juvenile to distribute drugs)gtate v. Gregory336 N.J. Super.
601, 607 (App. Div. 201) (merging a third degree conviction under N.J.S.A. 2&35
into a second degree conviction under N.J.S.A. 2Q:3} State v. Parker335 N.J.
Super. 415, 420 (App. Div. 2000) (holding that a "third degree conviction under N.J.S.A.
2C:357 should havenerged into" the defendant's N.J.S2&C:357.1 second degree
conviction, with the mandatory minimum term's surviving merger).

(c) Drug Induced Death and Drug Distribution. Although the antrmerger
provision of N.J.S.A. 2C:39(d) (drug induced dea} explicitly prohibits merger into a
conviction under N.J.S.A. 2C:3%a) (drug distribution), &ection 5 offense will merge
into a Section 9 offense if the crimes arise out of the same transac8tate v.
Maldonado 137 N.J. 536, 583 (1994).

(d) Constitutional Rights and Merger of Use of Booby Trapsduring Drug
Distribution or Manufacturing. N.J.S.A. 2C:35 4.1(e) (precluding merger of a
conviction for using booby traps in connection with drug manufacturing or distribution
with a drug offense) d@enot violate a defendant's right to due process or to protection
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7.

against double jeopardy under either the federal or State ConstitiBtate v. Walker
385 N.J. Super. 388, 408 (App. Div.),certif. denied 187 N.J. 83 (2006).

Constitutionality of the Enhanced Ordinary Term for Leader of a Drug Trafficking

Network. The requirement that a leader of a narcotics trafficking network serve an ordinary
term of life imprisonment with twentfive years of parole ineligibility (N.J.S.A. 2C:35 does

not constitute cruel and unusual punishmeBtate v. Kadonsky288 N.J. Supe#1, 45 (App.

Div. 1996).

8.

Parole Ineligibility.

(@) Transfer to a Drug Treatment Program. A defendant serving a term that
includes a period gparole ineligibility pursuant to N.J.S.A. 2C:35(drug distribution

within a school zone) may not obtain transfer to a drug treatment program until he or she
completes the mandatory parole ineligibility perio8tate v. Diggs333 N.J. Super. 7,
10-11 (App. Div.2000). Similarly, a defendant cannot obtain @ransfer to a drug
treatment program until any Graves Act mandatory term has been serve8tate v.
Mendel| 212 N.J. Super. 110, 113 (App. Div. 1986)

(b) Day Care Facility Not "School" Under Statute on Drug Distribution within a

School Zone."The plain legislativeintent [of N.J.S.A. 2C:3%] to exclude day care
providers, nursg schools, and preschool programs suggests that the statute was not
meant to apply to a facility such as the Goddard School, a licensed day care provider,"
even though the Goddard School teaches a kindergarten 8ts. vShelley 205 N.J.

320, 32830(2011).

(c) Indeterminate Terms in Young Adult Offender Drug Cases. A defendant
subject to the mandatory parole ineligibility provisions of N.J.S.A. 2G(8%1) (drug
distribution) and N.J.S.A. 2C:3B (distribution within a school zone) may not be
sentenced to an indeterminate terms a young adult offender pursuant to N.J.S.A.
2C:435. State v. Luna278 N.J. Super. 433, 43B (App. Div. 1995).

Repeat Drug Offender Extended Term with Parole Ineligibility.

(@)  Arbitrary and Capricious Challenge. Prosecutors muststate on the record

their reasons for seeking an extended term with a parole disqualifier pursuant to N.J.S.A.
2C:43 6(f), and the court may deny the request where a defertizanry and
convincingly etablishes that the prosecutor's decision was arbitrary and capri8taits.

v. Lagares127 N.J. 20, 333 (1992).

(b) Sixth Amendment. The requirement that the court make findings on which to
base a mandatory extended ter with parole disqualifier falls within the "prior
conviction" exception oBlakely v. Washington542 U.S. 296, 301 (2004), and thus does
not offend the Sixth Amendment requirement that a jugke such findingsStae v.
Thomas 188 N.J. 137, 1492 (2006).
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(c) Chronology of Offenses and Convictions.The chronological sequence of the
offenses and convictions is irrelevant for purposes of N.J.S.A. 213 State v. Hill
327 N.J. Super. 33, 442 (App. Div. 1999)certif. denied 164 N.J. 188 (2000). The
only requirement is that there be a previous conviction "at any titbéd' But where a
defendant enters guilty pleas to two different chargegshensame day, in the same
proceeding, pursuanto one agreement, then N.J.S.A-@(® will not be applicable.

State v. Owens381 N.J. Super. 503, 5123 (App. Div. 2005).

(d)  The Dunbar Factors. The factors set forth irstate v. Dunbar108 N.J. 80
(1987), as modified irstate v. Jefimowicz119 N.J. 1541990), for setting an extended
term apply when imposing a mandatory extended term with parole ineligibility under
N.J.S.A. 2C:43%(f). State v. VasqueZB74 N.J. Super. 252, 267 (App. Div. 200S)ate

v. Williams, 310 N.J. Super. 92, 90 (App. Div.1998)

10. Museum as Public Property for Drug Distribution. A museum qualifies as a public
building under N.J.S.A. 2C:3%.1 (prohibiting drug distribution on public property), even if it
does not hae regular and consistent hours and is open to the public only upon re§testyv.
Chambers396 N.J. SupeR59, 26366 (App. Div. 2007)

11. The N.J.S.A. 2C:3512 Provision Allowing Waiver of Certain Drug Offender
Sentencing Enhancements.

@) Constitutionality of the N.J.S.A. 2C:3512 Waiver Provision. Although
N.J.S.A. 2C:3512 vests sentencingliscretion in tle prosecutor, the statute does not
violate separation of powers principleState v. Vasquez129 N.J. 189, 1997 (1992).

To allow judicial oversight and to protect against arbitrary and capricious decisions, "the
prosecutor should state on the rectivel reasons for the decision to waive or the refusal
to waive the parolelisqualifier" or extended ternid. at 196. Accord State v. Murray

338 N.J. SupeB0, 90 (App. Div2001);State v. Powell294N.J. Super. 557, 58 (App.

Div. 1996);State v. Leslie269 N.J. Super.78, 83 (App. Div. 1993)

(b) Imposing Sentence fier a N.J.S.A. 2C:3512 Waiver. If the court accepts a plea
agreement pursuant to N.J.S.A. 2G135 the court must imposke negotiated sentence.
State v. Thomgs392 N.J. Superl69, 180 (App. Div.2007); State v. Lebra357 N.J.
Super. 500, 512 (App. Div. 2003)The court "has no discretion to lower the custodial
part of a section 12 plea agreemengtate v. Thomas392 N.J. Super. 169, 180 (App.
Div. 2007) (discussig the holding irState v. Bridges131 N.J. 402, 40689 (1993). If

the court is inclined to impose a lesser sentence, then it must reject theSpdea.v.
Thomas 392 N.J. Sper.169, 180 (App. Div2007) Note that if the plea agreement does
not provide for a lesser sententhan one mandatedy the drug laws, N.J.S.A. 2C:35
12 does not apply, and the court is free to impose a lesser prison term or period of parole
ineligibility than that contemptad by the plea agreemengtate v. Thomas253 N.J.
Super. 368, 3745 (App. Div. 1992)

(© lllegal Sentence and N.J.S.A. 2C:3%2. "The parties cannot negotiate an illegal
sentence, and N.J.S.A. 2C:33 does not suggesitherwise in providing that a
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12.

negotiated sentence must be imposed in lieu of the otherwise mandatory serfiaiee."
v. Smith 372 N.J. Super. 539, 542 (Adpiv. 2004) See alsdtate v. Thomags392 N.J.
Super. 169, 183 (App. Di2007 (explaining that an agreement to forego filing a motion
to suppress doe®t render a sentence illegal)

(d) Defendant's Absencdrom Sentencing as Part of a Plea AgreementA plea
agreement may be valid and enforceable even thoughoivs acourt to increase a
defendant'sentence in the event he or she fails to appear for senterfsiate v. Shaw

131 N.J. 1, 15 (1993) (allowing the State to condition waiver of a minimum term in a
drug case on the defendant's appearance at semjgnBut see State v. Wilson 206

N.J. Super. 182, 184 (App. Div. 198Fextended sentence baseuhtirely upon
nonappearanceiikegal because it is unrelatedday of the sentencing criteria set forth in
the Code).

If the defendant violates a N.J.S.A. 2GBb5 agreement that contained a promise to
appear at sentencing, the judge should not automatically void the waiver agreement, but
rather, should determinehsther the failure to appear wdsnaterial to the plea
agreement and warrants revocation of the waiv&tate v. Diggs333 N.J. Super. 7, 11

(App. Div. 2000) (discussingtate v. Shawl31 N.J. 1, 17 (1993))See alsdState v.

Rolex 329 N.J. Supel20, 226 (App. Div. 2000xff'd 0.b, 167 N.J. 447 (2001).

(e) N.J.S.A. 2C:3512 Waiver Survives a Probation Violation. Where the court
imposed a term of probatioafter the State waived a minimum term pursuant to
N.J.S.A.2C:3512, and the defendantolated probation, the waiver will survive the
probation violation.State v. VasqueZ.29 N.J. 189, 2002 (1992). A prosecutor cannot
overcome this rule by including in the plea agreement a term that if the defendant violates
probation, the sentence \hithclude a period of parole ineligibility. 1d. at 208.
However thesentence for the probation violation may exceed seatence initially
imposed pursuant to the plea agreemestate v. Ervin241 N.J. Supe#58, 469 (App.

Div. 1989)

The Brimage Guidelines.

(@) Sixth Amendment and theBrimage Guidelines. The  Brimage guidelines
do not violate the Sixth Amendmienprinciples established imBlakely v. Washington
542 U.S. 296, 3012004) because the guidelines do not result in a sentaboee the
statutory maximum and because a defendant who negotiates a sentence waives the right to
have a jury find the facts necessary to support the sentéte¢e v. Thomgs392 N.J.
Super.169, 18687 (App. Div.2007).

(b) Motion to Suppress and hcreased Punishment. The guidelines do not
impermissibly burden a defendant's right to file a motion to suppress even though they
provide for increased punishment if the defendant pleads guilty after filing a motion to
suppress.State v. Thomas392 N.JSuper.169, 179 (App. Div2007).
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13.

(c) PostConviction Agreements and Plea Offers.The Brimageguidelines apply to
postconviction sentencing agreements in addition to plea offegsate v. Castaing
321 N.J. Super. 292, 296 (App. Div. 1999)

(d) Objections on the Record. To provide an adequate record for review, a
defendant should raise objections dhe trial level. State v. Coulter326 N.J. Supeb84,

589 (App. Div. 1999 "Where a defendant objects tprasecutor's assignment of certain
aggravating factors tdhe plea offer, or the prosecutor's failtwecredit a defendant with

a mitigating factor,” the court should hold a "Aglenary type hearing" where the
prosecutor must "show that the decision being challenged was made on a 'good faith basis’
and 'based upon the information available to the pubseand reasonable inferences that

can be drawn from such informationiid. (quotingStatev. Brimage 153 N.J. 1, 5
(1998)).

(e) State's Mistake Regarding theBrimage Guidelines. "[l]f a judge is satisfied
that the State has made an honest akéstin determining the terms of a plea offer"
pursuant to thérimage Guidelines, the State should be allowed to withdraw the offer
before the date of sentenc&tate v. Veney327 N.J. Super. 458, 461 (App. Div. 2000)

Q) Standard of Review. TheBrimageguidelines anticipate review under the
"gross and patent abuse of prosecutorial discretion” stand&ede v. Coulter326 N.J.
Super. 584, 58889 (App. Div.1999. If the prosecutor failed to consider the guidelines
in negotiating a plea, the defendant is entitled to a rem&tate v. Hamme346 N.J.

Super. 359, B1-72 (App. Div. 2001)

Cruel and Unusual Punishment.

(@) Drug Crimes Penalties. The mandatory drug enforcement and demand reduction
(DEDR) penalties othe Comprehensive Drug Reform Act do not constitute cruel and
unusual punishmentState v. Lagared 27 N.J. 20, 3@7 (1992).

(b) Leader of a Drug Trafficking Network Life Imprisonment. The requirement

that a leader of anarcotics trafficking network serve an ordinary term of life
imprisonment with twentjive years of parole ineligibilityN.J.S.A. 2C:383) does not
constitute cruel and unusual punishment even when the drug involved is marijuana, as
opposed to heroin @ocaine. State v. Kadonsky?88 N.J.Super. 41, 45 (App. Div.

1996).

(© Drug Induced Death, Strict Liability. The statutemposing strict liability for a
drug induced deatfN.J.S.A.2C:359) does not violate the Fedeoa State constitutional
prohibitions against cruel and unusual punishmestiate v. Maldonadol37 N.J. 536,
556-60 (1994).
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XV. SEXOFFENDER SENTENCING

This chapter discusses the Title 2C provisions that provide feqaire enhanced sentencing for

sex crimes and offenses that often accompany sex crimes (see Sections A, B, and E through ).
In some cases, the court may not impose a sentence of probation and must impose parole
supervision for life (see sections C @byl Depending on the nature of the defendant's conduct
and ability to be rehabilitated, the court may require the defendant to receive inpatient or
outpatient sex offender treatment (see section J). Following completion of the sentence, the
defendant wil be subject to reporting requirements and may be civilly committed for treatment
(see Section I). Section K discusses case law on sex offender sentencing.

A. Merger of Certain Offenses Prohibited: Statutory Provisions

1. Luring or Enticing a Child. N.J.S.A. 2C:1%(f) precludes merger "with any other
criminal offense.”

2. Luring or Enticing an Adult. N.J.S.A. 2C:137(f) precludes merger "with any other
criminal offense.”

3. Third Degree Recording and Third Degree Disclosing Images of Sexu@ontact.
N.J.S.A. 2C:14(h) precludes one offense from merger into the other.

4. Leader of a Child Pornography Network. Effective Feluary 1, 2018 N.J.S.A. 2C:24
4.1(d)provides thata conviction of leader of a child pornography network shallmetge with
the conviction for any offense which is the object of the conspiracy."

B. Enhanced Ordinary Terms of Imprisonment for Certain Offenses:
Statutory Provisions

The ordinary terms of imprisonment for the following offenses exceed the ggreguplicable
ordinary terms set forth in N.J.S.A. 2C:8@) (i.e., ten to twenty years for a first degree crime,

five to ten years for a second degree crime, three to five years for a third degree crime, and a
period not to exceed eighteen months foruatfodegree crime).

1. Kidnapping in the First Degree:

(@) Victim Is Sixteen Years of Age or Older between fifteen and thirty years.
N.J.S.A. 2C:131(c)(1).

(b)  Victim Is Less than Sixteen Years Old twentyfive years without parole

eligibility, or a term between twenfive years and life imprisonment with a parole
ineligibility period of twentyfive years,if: (a) the defendant subjected the victim to a
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sexual assault (N.J.S.A. 2C:24, a criminal sexual contact (N.J.S.A. 2G34 or child
erdangerment (N.J.S.A. 2C:2({b)) or (b) the defendant sold or delivered the victim for
pecuniary gain, and the sale did not lead to the victim's return to a parent or guardian.
N.J.S.A. 2C:131(c)(2).

2. Human Trafficking : twenty years without paroleigibility, or a prison term between
twenty years and life with a parole ineligibility period of twenty years. N.J.S.A. 2&d)3

C. Restrictions on Noncustodial Terms: Statutory Provisions

1. Probation Prohibited. N.J.S.A. 2C:42(g) instructs thiathe court may not sentence a
defendant to probation for any of the following offenses$ forth in N.J.S.A. 2C:48.4(a)
(parole supervision for life(Note that pursuant t&. 2017c. 141 andL. 2017c. 333, N.J.S.A.
2C:436.4(a) includes N.J.S.A. 2C:24b)(5)(a), N.J.S.A. 2C:24(b)(5)(b)(i), (i) and (iii) (child
endangerment) and N.J.S.A. 2G24 (leader of a child pornography network)

1 Aggravated sexual assault (N.J.S.A. 2C214));

1 Sexual assault (N.J.S.A. 2C:24b) or (c));

1 Aggravated crirmal sexual contact (N.J.S.A. 2C:B4a));

1 Kidnapping (N.J.S.A. 2C:23(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2CG4%¢4), N.J.S.A. 2C:24(b)(3) and
N.J.S.A. 2C:24(b)(5)(b)(i) or (i) (N.J.S.A. 2C:244(b)(4) N.J.S.A. 2C:24
4(b)(5)(a)ard N.J.S.A. 2C:24(b)(5)Xb)(iii) on motion by the State)

1 Leader of a child pornography network (N.J.S.A. 2G42lon motion by the Stale

1 Luring (N.J.S.A. 2C:13®); and

1 A violation of a special sentence of community supervision for life (N.J.S.A2C:
6.4(d)).

2. Offenses hat Preclude Suspension of Sentence and Noncustodial Terms.

(a) Luring or Enticing a Child (Repeat Offender). N.J.S.A. 2C:135(d) prohibits
the court from suspending a sentence and from imposing a noncustodial term against
anyae convicted of a second or subsequent offense of luring or enticing a child.

(b) Luring an Adult. N.J.S.A. 2C:13/(f) prohibits the court from suspending a
sentence and from imposing a noncustodial term for luring an adult.
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(c) Sexual Assault or Criminal Sexual Contact. N.J.S.A. 2C:146 prohibits the
court from suspending a sentence and imposing a noncustodial term if the defendant has a
prior conviction for sexual assault or criminal sexual contact.

(d) Child Endangerment. N.J.S.A. 2C:244(b)(5(b) requires the court impose a term

of imprisonment if the defendant possessed 100 or more items depicting the sexual
exploitation or abuse of a child "unless, having regard to the character and condition of
the defendant, it is of the opinion that ingmmment would be a serious injustice which
overrides the need to deter such conduct by others."

D. Parole Supervision for Life: Statutory Provisions

1. Statutory Authority for Mandatory Parole Supervision for Life. N.J.S.A. 2C:43

6.4(a) requires theourtto impose a sentence of parole supervision for life, in addition to any
other sentence authorized by Title 2C, for the following offenses, or an attempt to commit any of
the following offenseg¢Note that N.J.S.A. 2C:48.4(a) was amended effectiveliruary1, 2018

(L. 2017c.141)to add N.J.S.A. 2C:24(b)(5)b)(i) and (ii) (child endangerment)):

1 Aggravated sexual assault (N.J.S.A. 2G2{4));

1 Sexual assault (N.J.S.A. 2C:24b) or (c));

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4));
1 Kidnapping (N.J.S.A. 2C::3(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2C44), N.J.S.A. 2C:24(b)(3) and
N.J.S.A. 2C:244(b)(5)(b)(i) or (ii);

1 Luring (N.J.S.A. 2C:13®); and

1 A violation of a condition of a special sentence of commusitgervision for life
pursuant to N.J.S.A. 2C:434(d).

Note: Prior to 2003, N.J.S.A. 2C:434 spoke only of community supervision for life. In
passingL. 2003,c. 267, § 1, the Legislature amended N.J.S.A. 2&.43to replace community
supervision ér life with the harsher sentence of parole supervision for life. For a discussion of
the ways inwvhich the twosentences differ s&itate v. Pere220 N.J. 423, 4382 (2015).

2. Parole Supervision for Life upon Motion by the Prosecutor. If the defedant is
convicted ofendangering the welfare of a chifirsuant toN.J.S.A.2C:244(b)(4) N.J.S.A.
2C:244(b)(5)(a),N.J.S.A. 2C24-4(b)(5)(b)(ii), or of being a leader of a child pornography
network pursuant to N.J.S.A. 2C:241, oran attempt to cominthe offense, the court shall
impose a sentence of parole supervision for life if the prosecutor so requests, unless the court
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finds that the sentence "is not needed to protect the community or deter the defendant.” N.J.S.A.
2C:436.4(a).

Notethat NJ.S.A. 2C:43%6.4(a) was amended effective IRedry1, 2018 to add N.J.S.A. 2C:24
4(b)(5)(b)(iii) and N.J.S.A. 2C:24.1 to the enumerated crimek. 2017c. 141.In passing that
amendment, e Legislature inadvertently omitted N.J.S.A. 2€4(b)(5)(a) from the

enumerated crimes, dnaddedit by subsequentamendment(L. 2017 c. 333) approved on
January 162018 and effective immediately

3. Conditions of Parole Supervision for Life. Both the parole board and the court may
impose conditions of paroleahare "appropriate to protect the public and foster rehabilitation.”
N.J.S.A. 2C:4%.4(b). Conditions may include restrictions on internet access, as stated in
N.J.S.A. 2C:43.4(f).

4. Timing of Parole Supervision for Life. Parole supervision foife commences immediately
upon the defendant's release from incarceration for any offense. N.J.S.AG4HH3

5. Suspended Sentence and Parole Supervision for Lifelf the court suspends the
imposition of sentence on a defendant who is convictedny offense subject to parole
supervision for life, the parole supervision for life will begin immediately. N.J.S.A. 2C:43
6.4(b).

6. Custody of the Defendantwhile Serving Parole Supervision for Life. Defendants
serving the special sentence ofrgla supervision for life remain in the legal custody of the
Commissioner of Corrections. N.J.S.A. 2G8l3(b). They are supervised by the Division of
Parole, subject to the provisions and conditions set forth in the statutes governing parole, and
"subject to conditions appropriate to protect the public and foster rehabilitation.” N.J.S.A.
2C:436.4(b).

7. Request to Terminate Parole Supervision for Life.The court may grant a release from
parole supervision for life upon proof by clear and convin@mwiglence that the defendant has

not committed a crime in fifteen years since the last conviction or release from incarceration,
whichever is later, and that the defendant does not pose a threat to others. N.J.S:8.44€):43

8. Violation of Parole Suwpervision for Life (Third Degree Crime). A violation of parole
supervision for life without good cause is a third degree offense. N.J.S.A.-8@{3. The

person shall be sentenced to a term of imprisonment "unless the court is clearly convinced that
the interests of justice so far outweigh the need to deter this conduct and the interest in public
safety that a sentence to imprisonment would be a manifest injudtioe. "

9. Violation of Parole Supervision for Life (Extended Termwithout Parole). N.J.S.A.
2C:436.4(e) provides that if the defendant committed any of the following offenses while
serving parole supervision for life, the court must impose an extended term pursuant to N.J.S.A.
2C:437, and the defendant must serve the entire term beftrming to parole supervision for

life (Note that N.J.S.A. 2C:48.4(e) was amended effective IFedry 1, 2018 to add N.J.S.A.
2C:244.1 (leader of a child pornography network)):
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1 Murder (N.J.S.A. 2C:1:B);

1 Manslaughter (N.J.S.A. 2C:34);

1 Reckless ghicular homicidg¢N.J.S.A. 2C:115);

1 Aggravated assault (N.J.S.A. 2C:1@));

1 Kidnapping (N.J.S.A. 2C:13);

1 Luring a child (N.J.S.A. 2C:18);

1 Sexual assault (N.J.S.A. 2C:2%

1 Criminal sexual contact (N.J.S.A. 2C:B%;

1 Endangering the welfard a child (N.J.S.A. 2C:24);
1 Leader of a child pornography network (N.J.S.A. 2G421);
1 Second degree burglary (N.J.S.A. 2CG2)8or

1 Possession of a weapon for an unlawful purpose (N.J.S.A. 2Ca3P

E. Parole Ineligibility: Statutory Provision s

1. Kidnapping of a Minor. N.J.S.A. 2C:131(c)(2) requires the court to impose a term
between twentfive years and life imprisonment with a parole ineligibility period of tweivg
years when (a) the victim was less than sixteen yearamuevas sulected to a sexual assault
(N.J.S.A. 2C:14), a criminal sexual contact (N.J.S.A. 2G3}¥ or child endangerment
(N.J.S.A. 2C:244); or (b) the defendant sold or delivered the victim for pecuniary gain, and the
sale did not lead to the victim's returnat@arent or guardian.  The court must merge the
underlying offenses into the kidnapping conviction. N.J.S.A. 2Q(t}2).

2. Luring or Enticing a Child (Repeat Offenders). N.J.S.A. 2C:13(d) requires a parole
disqualifier of onethird to onehalf of the sentence imposed, or three years, whichever is greater
for a second or subsequent offense of luring or enticing a child into a motor vehicle, structure or
isolated area with the purpose to commit a criminal offense with or against the child. diithe c
imposes an extended term, the term of parole ineligibility must behindeto onehalf of the
sentence imposed, or five years, whichever is greater. N.J.S.A-8(C)13

3. Luring or Enticing a Child (Certain Persons). N.J.S.A. 2C:13%(e) requres a fiveyear
parole ineligibility term for the crime of luring or enticing a child (N.J.S.A. 2&818vhen the
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defendant has a prior conviction for a violation of N.J.S.A. 22 1dexual assault), N.J.S.A.
2C:143(a) (aggravated criminal sexual corjaor N.J.S.A. 2C:24! (endangering the welfare

of a child). If the court imposes an extended term, then the parole disqualifier provision is
inapplicable. N.J.S.A. 2C:13(e).

4. Luring or Enticing an Adult (Repeat Offenders). N.J.S.A. 2C:137(d) mandates a parole
ineligibility period of onethird to onehalf the sentence imposed, or one year, whichever is
greater, for a second or subsequent offense of luring or enticing a person into a motor vehicle,
structure or isolated area with the purpose tmmod a criminal offense with or against the
person or any other person. If the defendant is sentenced to an extended term, the period of
parole ineligibility shall be on¢hird to onehalf the sentence imposed, or five years, whichever

is greater. N.J.8. 2C:137(d).

5. Luring or Enticing an Adult (Certain Persons). N.J.S.A. 2C:137/(e) requires a parole
ineligibility period of three years for luring or enticing an adult if the defendant has a prior
conviction for a violation of N.J.S.A. 2C:12 (sexwal assault), N.J.S.A. 2C:13(a) (aggravated
criminal sexual contact), or N.J.S.A. 2C:24endangering the welfare of a child). If the court
imposes an extended term, then the parole ineligibility provision is inapplicable. N.J.S.A.
2C:137(e).

6. Human Trafficking. N.J.S.A. 2C:13(d) mandates a twenfyear term of parole
ineligibility.

7. Assisting in Human Trafficking. N.J.S.A. 2C:138(c)(1) requires a period of parole
ineligibility of onethird to onehalf of the term of imprisonment, or tlrgears, whichever is
greater.

8. Aggravated Sexual Assault of a Child.N.J.S.A. 2C:142(a)(7) requires a twenyve-

year period of parole ineligibility be imposed on a defendant convicted of aggravated sexual
assault of a child under age thirteen. Heoer, N.J.S.A. 2C:12(d) allows the prosecutor to
negotiate a fifteetyear sentence with no possibility of parole. N.J.S.A. 2@:14provides that

"the victim of the sexual assault shall be provided an opportunity to consult with the prosecuting
authorty prior to the conclusion of any plea negotiations."

0. Sexual Assault or Aggravated Criminal Sexual Contact (Repeat Offender)N.J.S.A.
2C:146 requires the court impose on a second or subsequent offender of N.J.S.A22C:14
(sexual assault) or N.J.S.2C:143(a) (aggravated criminal sexual contact), a minimum period
of parole ineligibility of at least five years on an ordinary sentence (i.e., @®xtended term
sentence).

10. Endangering the Welfare of a Child. N.J.S.A. 2C:244(b)(5)(a) requiresa parole
disqualifier of onethird to onehalf of the sentence imposed, or five years, whichever is greater,
for distributing, possessing, storing or maintaining by way of asfi@e program, at least
twenty-five but less than 1000 items of child porreyginy. The minimum parole bar increases to

ten years if the defendant possessed more than 1000 items of child pornography. N.J.S.A.
2C:244(b)(5)(a)(as amended, effective Feb.2D18.
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11. The No Early Release Act.N.J.S.A. 2C:437.2 requires the coufix "a minimum term
of 85% of the sentence imposed, during which the defendant shall not be eligible for parole,” and
impose a fiveyear term of parole supervision (first degree crime), or a{ywaeterm of parole
supervision (second degree crime)ttoe following first and second degree sex crimes:

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravated sexual assault (N.J.S.A. 2C214));

f Sexual assault (N.J.S.A. 2C:24b) and (c)(1)); and

1 Endangering the welfare of a child (N.J.S.A. 2C4Z8)(3)).

F. Mandatory Extended Terms: Statutory Provisions

1. Child Endangerment N.J.S.A. 2C:24(b)(5)(a)and N.J.S.A. 2C:24(b)(5)(b)requires
the court to impose an extended term on a person convicted of a second or subsequent offense of
creating, possessindistributing, storing or maintaining child pornography
2. Sex Offender Violation of Parole Supervision for Life.N.J.S.A. 2C:436.4(e) provides
that if a defendant commits any of the following offenses while serving parole supervision for
life the wurt must impose an extended term, and the defendant must serve the entire term before
returning to parole supervision for lifdlote thatas of Febuary 1, 2018 N.J.S.A. 2C:43%.4(e)
includes N.J.S.A. 2C:24.1 (leader of a child pornography netwqrk)

1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.J.S.A. 2C:44);

1 Reckless vehicular homicid®l.J.S.A. 2C:115);

1 Aggravated assault (N.J.S.A. 2C:1));

1 Kidnapping (N.J.S.A. 2C:13);

1 Luring a child (N.J.S.A. 2C:18);

1 Sexual assault (N.J.S.A. 2C:2%

1 Criminal sexual contact (N.J.S.A. 2C:B%;

1 Endangering the welfare of a child (N.J.S.A. 2C24
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91 Leader of a child pornography network (N.J.S.A. 2CGA21);
1 Second degree burglary (N.J.S.A. 2CG2)8or
1 Possession of a weapon for an unlawful puepgdsJ.S.A. 2C:391(a)).

3. Persistent Violent Offenders (also known as the "Persistent Offenders
Accountability Act" and the "Three Strikes and You're In" Law). N.J.S.A. 2C:437.1
requires the court to impose either a life sentence without paroleestemded term, depending
on the crime committed and after a hearing.

@) Life without Parole. N.J.S.A. 2C:437.1(a) provides that a person convicted of

any of the following crimes, or their substantial equivalent under any similar statute,
"who has bee convicted of two or more crimes that were committed on prior and
separate occasions, regardless of the dates of the convictions," shall be sentenced to a
term of life imprisonment without parole:

=

Murder (N.J.S.A. 2C:1-B);

1 Aggravated manslaughter (NSJA. 2C:114(a));

1 First degree kidnapping (N.J.S.A. 2C:18

1 Sexual assault (N.J.S.A. 2C:24a)(3) to (6));

1 First degree robbery (N.J.S.A. 2C:15 or

1 Carjacking (N.J.S.A. 2C:13).
Note: Pursuant to N.J.S.A. 2C:481(e),a defendant sentenced life without parole
under section N.J.S.A. 2C:431(a) may be released on parole if the defendant "is at least
70 years of age" and "has served at least 35 years in prison pursuant to" N.J.S.A. 2C:43
7.1, and "the full Parole Board determines that tHerdtant is not a danger to the safety

of any other person or the community."

(b) Extended Term. N.J.S.A. 2C:437.1(b) requires the court to impose an extended
term if the circumstances in subsection (1) or (2) exist:

(2) the defendant is being sentended any of the following crimes and has
two or more convictions for any of those crimes or the crimes enumerated in
N.J.S.A. 2C:437.1(a), "regardless of the dates of the convictions":

1 Second degree manslaughter (N.J.S.A. 2@)11

1 Second or third degeeassault (N.J.S.A. 2C:1KDb));

173



4.

1 Second degree kidnapping (N.J.S.A. 2C1)3

1 Aggravated criminal sexual contact under any circumstances set forth
in N.J.S.A. 2C:1£(a)(3) to (6) (N.J.S.A. 2C:13);

1 Second degree robbery (N.J.S.A. 2C1)5
1 Second dege burglary (N.J.S.A. 2C:13); or

1 Second degree possession of weapons for an unlawful purposes
(N.J.S.A. 2C:39N).

OR
(2)  The defendant: (1) is convicted of a crime enumerated in N.J.S.A.-2C:43
7.1(a); (2) "does not have two or more prior convictititeg require sentencing
under" N.J.S.A. 2C:43.1(a); and (3) has two or more prior convictions that
would require sentencing under" N.J.S.A. 2C74B(b)(1) if the defendant "had
been convicted of a crime enumerated in" N.J.S.A. 2C:4®)(1).

(c) Timing of Convictions. N.J.S.A. 2C:437.1(c) provides: "The provisions of this
section shall not apply unless the prior convictions are for crimes committed on separate
occasions and unless the crime for which the defendant is being sentenced was
committed @her within 10 years of the date of the defendant's last release from
confinement for commission of any crime or within 10 years of the date of the
commission of the most recent of the crimes for which the defendant has a prior
conviction."

(d)  Noticeand Hearing. Within fourteen days of entry of a guilty plea or return of a
verdict, the State must serve notice upon defendant of the intention to impose sentence
pursuant to N.J.S.A. 2C:4B1(d). See alsqR. 3:21-4(f). The court may not impose a
senence pursuant to N.J.S.A. 2C:43. unless the ground for the sentence has been
established at a hearing.

Sexual Assault or Aggavated Criminal Sexual Contact gainst Minors. N.J.S.A.

2C:443(g) requires that a defendant convicted of sexual assaudliS(N. 2C:142) or criminal
sexual contact (N.J.S.A. 2C:B} be sentenced to an extended term of imprisonment upon
application of the prosecutor, if the crime involved violence or the threat of violence and the
victim was sixteen years of age or less.

G.

Fines Authorized, or Required, by Law: Statutory Provisions

1.

Human Trafficking. N.J.S.A. 2C:13(d) requires a fine not less than $25,000 for a first

degree crime. N.J.S.A. 2C:B§c)(1) requires a fine not less than $15,000 for a second degree

crime.
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2. Assisting in Human Trafficking. N.J.S.A. 2C:13(c)(1) mandates a fine of at least
$15,000.

3. Commercial Sexual Abuse of a Minor. N.J.S.A. 2C:1310(c) provides that a person
who commits the offense of advertising commercial sexual abuse mafnor, contrary to
N.J.S.A. 2C:1310(b), shall be ordered to pay a fine of at least $25,000, which shall be deposited
in the Human Trafficking Survivor's Assistance Fund.

4, Pornography. N.J.S.A. 2C:149(c) authorizes "a fine not to exceed $30,000"afahnird
degree pornography offense.

H. Restitution: Statutory Provisions

Human Trafficking. N.J.S.A. 2C:13(e)(1) and (2) require the court to award the victim
restitution which is the greater of (1) "the gross income or value to the defendhatvodtim's
labor or services," or (2) "the value of the victim's labor or services as determined by" law.

l. Reqistrations, Penalties, Fees, Assessments, Reporting and Monitoring
Requirements, and Civil Commitment: Statutory Provisions

1. Megan's Law Registration Requirements. N.J.S.A. 2C:71 to -23 sets forth
registration and public notification requirements for a person who committed a "sex offense."”
Pursuant to N.J.S.A. 2G2(b), a sex offense includes the following crin{dbte that as of
February 1, 2018 N.J.S.A. 2C:72(b) includes N.J.S.A. 2C:24(b)(5)(b)(i) and (ii) (child
endangerment) and N.J.S.A. 2G24 (leader of a child pornography network))

1 Aggravated sexual assault (N.J.S.A. 2C214));

1 Sexual assault (N.J.S.A. 2C:1J);

1 Aggravated criminal sexual contact (N.J.S.A. 2C3(4);

1 Kidnapping (N.J.S.A. 2C:23(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2CG4%4), N.J.S.A. 2C:244(b)(3) and
(4), N.J.S.A. 2C:24(b)(5)(a)and N.J.S.A. 2C:24(b)(5)(b)(i) or (i)}

1 Leader of a child pornography network (N.J.S.A. 2G421);
9 Luring or enticing a child (N.J.S.A. 2C:18);

1 Criminal sexual contaatith a minor (N.J.S.A. 2C:13(b);
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1 Kidnapping (N.J.S.A. 2C:13);
1 Criminal restraint (N.J.S.A. 2C:13);

1 False impisonment "if the victim is a minor and the offender is not the parent of the
victim" (N.J.S.A. 2C:133; and

1 Knowingly promoting prostitution of a child (N.J.S.A. 2C:3)(3) or (4)).

Failure to comply with Megan's Law registration requirements isre dlegree crime. N.J.S.A.
2C:7-2(d).

2. Megan's Law Penalties. N.J.S.A. 2C:1410(a) provides that in addition to any other
fine, fee, assessment or penalty authorized by Title 2C, a person convicted of a sex offense, as
defined by N.J.S.A. 2C:2(b), "shall be assessed a penalty for each such offense not to exceed:"

1 $2000 for a first degree crime;

1 $1000 for a second degree crime;
1 $750 for a third degree crime; and
1 $500 for a fourth degree crime.

3. Assisting in Human Trafficking Business Licensdrevocation. N.J.S.A. 2C:13(c)(2)
provides that "the court shall direct any issuing State, county, or municipal governmental agency
to revoke any license, permit, certificate, approval, registration, charter, or similar form of
business or professionalithorization required by law concerning the operation of that person's
business or profession, if that business or profession was used in the course of the crime."”

4. Serological Testing.N.J.S.A. 2C:432.2(a) requires a defendant convicted of aggravated
sexual assault or sexual assault (N.J.S.A. 2@)1%ubmit to an approved serological test for
acquired immune deficiency syndrome (AIDS) or infection with the human immunodeficiency
virus (HIV) or any other related virus identified as a probable caesatient of AIDS," upon
request by the victim and prosecutor. The court may require the defendant to pay the cost of the
test. N.J.S.A. 2C:42.3(c).

5. Sexual Assault Nurse Examiner Program AssessmeniN.J.S.A. 2C:433.6(a) requires
an $800 assesant for any sex offense defined in N.J.S.A. 2€:7

6. Surcharge for Certain Sex Offenders. N.J.S.A. 2C:43.7 requiresany person
convicted of aggravated sexual assault (N.J.S.A. 2¢(a)), sexual assault (N.J.S.A. 2G:14
2(b)), aggravated criminalesual contact (N.J.S.A. 2C:43{a)), or criminal sexual contact
(N.J.S.A. 2C:143(b)), to pay a $100 surcharge to fund programs and grants for the prevention of
violence against women.
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7. Computer Crime Prevention Penalty. N.J.S.A. 2C:433.8(a) provi@s that any person
convicted of: endangering the welfare of a child, pursuant to N.J.S.A.-2(b¥8), (4) or (5);

leader of a child pornography network, pursuant to N.J.S.A. 2E&24child obscenity, pursuant

to N.J.S.A. 2C:34; or an offense involmg computer criminal activity contrary to any provision
within Chapter 20 of Title 2C (theft offenses), shall be assessed the following penalties to be
deposited in the Computer Crime Prevention F(dote that as of Fetwary 1, 2018 N.J.S.A.
2C:433.8(9 includes N.J.S.A. 2C:24(b)(3) and (4) (child endangerment) and N.J.S.A. 2C:24
4.1 (leader of a child pornography network)):

1 $2000 for a first degree crime;

9 $1000 for an second degree crime;

1 $750 for a third degree crime;

1 $500 for a fourth dege crime; and
$250 for a disorderly persons offense.

8. Restricted Internet Access. N.J.S.A. 2C:43%.6(a)(1) to (4) provides that any person who

(1) committed a sex offense as defined in N.J.S.A. &Y and is required to register under
Megan's Lav (N.J.S.A. 2C:72); or (2) is serving a special sentence of parole supervision under
N.J.S.A. 2C:43%.4, or has been convicted of promoting or providing obscene materials to a
minor (N.J.S.A. 2C:348), "shall" be subject to the following Internet accessditions "where

the trier of fact makes a finding that a computer or any other device with Internet capability was
used to facilitate the commission of the crime™:

(2) Prohibited access of "a computer or any other device with Internet capability
without the prior written approval of the court," with the exception that a person on

probation or parole "may use a computer or any other device with Internet capability in
connection with that person's employment” or to "search for employment with the prior
appoval of the person's probation or parole officer”; and

(2)  "[P]eriodic unannounced examinations of the person's computer . . . including the
retrieval and copying of all data . . . and removal of such information, equipment or
device to conduct a more ttoagh inspection”; and

3) Installation, "at the person's expense, [of] one or more hardware or software
systems to monitor the Internet use"; and

(4) "[Alny other appropriate restrictions concerning the person's use or access of a
computer or any otheltevice with Internet capability.”

A violation of thelnternet access restrictions constitutes a fourth degree crime. N.J.S.A: 2C:43
6.6(b).
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0. Sex Offender Restraining Order. N.J.S.A. 2C:448 authorizes the court to enter an
order restraining a seaffender from contact with the victim or the victim's family and from
entering certain locations.

10. Involuntary Civil Commitment upon Completion of Sentence (the Sexually Violent
Predator Act). N.J.S.A. 30:427.24 t0-27.38 (the Sexually Violent Raiator Act) provides for

the civil commitment for specialized treatment of sex offenders who "suffer from a mental
abnormality or personality disorder," which renders the person "likely to engage in acts of sexual
violence if not confined in a secure fatyjlfor control, care and treatment.” N.J.S.A. 3R7426.

The court may impose commitment over the defendant's objection if it finds "by clear and
convincing evidence that the patient needs continued involuntary commitment to treatment.”
N.J.S.A. 30:427.32(a).

11 The Sex Offender Monitoring Act. N.J.S.A. 30:4123.89 to 4123.95 requires

continuous satellite monitoring of sex offenders after release from prison. N.J.SA23(02.
A violation of a monitoring condition is a third degree crinlheJ.S.A. 30:4123.94.

J. Sex Offender Treatment: Statutory Provisions

1. Statutory Authority for Sex Offender Treatment. Pursuant to N.J.S.A. 2C:4l/, a
defendant convicted of any of the following offenses, or an attempt to commit any of the
following offenses, may be eligible for sex offender treatment, so long as the court does not
impose a sentence of life imprisonment without the possibility of paidtge that as of
Felruary 1, 2018 N.J.S.A. 2C:471 includes N.J.S.A. 2C:24(b)(5) (child endangenent) and
N.J.S.A. 2C:244.1 (leader of a child pornography network))

1 Aggravated sexual assault (N.J.S.A. 2G2{4));

1 Sexual assault (N.J.S.A. 2C:24b), (c));

1 Aggravated criminal sexual contact (N.J.S.A. 2C3)4
1 Kidnapping (N.J.S.A. 2C::3(c)2));

1 Endangering the welfare of a child (N.J.S.A. 2C4Z4) andN.J.S.A. 2C:244(b)(4)
or (9); and

1 Leader of a child pornography network (N.J.S.A. 2G424).

2. Psychological Examination.N.J.S.A. 2C:471 provides that if a defendant is eligilie

sex offender treatment the court must order the Department of Corrections to conduct a
psychological examination of the defendant to determine whether the defendant's conduct was
characterized by a pattern of repetitive, compulsive behavior and, wiast whether the
defendant is amenable to sex offender treatment and is willing to participate in the treatment.
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The Department of Corrections must conduct the examination within thirty days. N.J.S.A.
2C:47-2.

3. Judicial Findings Regarding the Psycblogical Examination. If the examination

report concludes that the defendant's conduct was characterized by a pattern of repetitive,
compulsive behavior, and that the defendant is amenable to sex offender treatment and is willing
to participate in treatrme, then the court must state on the judgment of conviction whether it
agrees with these conclusions, and it must explain its basis for the findings. N.J.S.A3@(}.:47

4. Circumstances hat Require Sex Offender Treatment. The court shall sentence a
defendant to sex offender treatment if: (1) the psychological examination report concludes that
the defendant's conduct was characterized by a pattern of repetitive, compulsive behavior, and
that the defendant is amenable to sex offender treatment awitling to participate in such
treatment; (2) the Department of Corrections recommends the defendant receive sex offender
treatment; and (3) the court makes its own findings that the defendant's conduct was
characterized by a pattern of repetitive, commpa behavior, and that the defendant is amenable

to sex offender treatment and is willing to participate in such treatment. N.J.S.A:3@)4hd

(b).

€) Inpatient Treatment. The court shall require the defendant to receive sex
offender treatment d@he Adult Diagnostic and Treatment Center for sex offender (ADTC

or Avenel) if the court imposes a term of incarceration. N.J.S.A. 287 If the term

of incarceration is seven years or less, the defendant shall be detained in the Adult
Diagnostic ad Treatment Center, not in a prison. N.J.S.A. 2G@&jJ(1). If the
sentence is greater than seven years, or if the sentence includes a period of parole
ineligibility that is seven years or greater, the defendant shall be detained in a facility
design&ed by the Commissioner of the Department of Corrections until the last five years
of the sentence, at which time the defendant must be transferred to the Adult Diagnostic
and Treatment Center, so long as the defendant still is amenable to sex offertiohemtre

and is willing to comply with treatment. N.J.S.A. 2G3(h)(2) and (3).

(b)  Outpatient Treatment. If the court imposes probation and sex offender
treatment is warranted, the court shall require the defendant to receive outpatient
treatment aa condition of probationN.J.S.A. 2C:473(b).

5. Cases in vhich the Court May Not Impose Sex Offender Treatment. The court shall
not impose sex offender treatment if:

1 The defendant's conduct was not repetitive and compulsive, N.J.S.A-2@)4 or
1 The defendant is not amenable to sex offender treatment, N.J.S.A-2Q)46r
1 The defendant's conduct was repetitive and compulsive and the defendant is amenable

to sex offender treatmenbut the defendant is not willing to participate in sex
offender treatment, N.J.S.A. 2C:4(f); or
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1 The court imposes a term of life imprisonment without the possibility of parole.
N.J.S.A. 2C:473()).

6. Place of Incarceration of a Defendant Who Is Unwilling to Participate in Sex Offender
Treatment. If the ddendant's conduct was repetitive and compulsive and the defendant is
amenable to sex offender treatment but unwilling to participate in sex offender treatment, then
the defendant shall be detained at a facility designated by the Commissioner.

(a) Parole. After serving any mandatory minimum term of imprisonment, the
defendant shall be eligible for parole in accordance with N.J.S.A. ZC:4R.J.S.A.
2C:473(f).

(b) Request for Transfer to Inpatient Treatment. On a biennial basis the
defendant may rpiest transfer to the Adult Diagnostic and Treatment Center. N.J.S.A.
2C:473(f). The Commissioner shall grant the request if a psychological evaluation
reveals that the defendant is amenable to treatment and is willing to comply with its
terms. Ibid.

7. Transfer Out of Inpatient Treatment. N.J.S.A. 2C:474.1(a) requires the
Commissioner to transfer a defendant out of sex offender treatment if the defendant is (1) serving
a life sentence without the possibility of parole, (2) not complying withethies of treatment, or

(3) no longer amenable to treatment.

8. Request for Return to Inpatient Treatment. On a biennial basis the defendant may request

a transfer back to the Adult Diagnostic and Treatment Center. N.J.S.A.-2A#]. If a
psycholaical examination concludes that the defendant is amenable to treatment and is willing
to cooperate with the terms of treatment, the Commissioner shall grant the réijdest.

9. Credits Conditioned upon Compliancewith Inpatient Treatment. The sentace shall

not be reduced by good behavior or work credits for any period that the defendant was not
amenable to treatment, was unwilling to comply with treatment, or was detained at a facility
other than the Adult Diagnostic and Treatment Center. N.JBCA7-3(d), (i), (g); N.J.S.A.
2C:47-4.1(c).

10. Parole. A sex offender confined under Chapter 47 may not be paroled unless a special
classification review board finds that the defendant has achieved a satisfactory level of progress
in sex offender reatment. N.J.S.A. 2C:45(a). Upon recommendation from the special
classification review board, the State Parole Board should release the defendant unless it
concludes, by a preponderance of the evidence, that the defendant failed to cooperate in
rehabilitation or that there is a reasonable expectation that the defendant will violate conditions
of parole. lbid.

11. Notice of a Defendant's Releaseft@r the Defendant Was Denied Parole. The
Attorney General and local prosecutor must receive at |l@sstlyrdays' notice of the defendant's
release and must be advised as to whether the defendant may be "in need of involuntary
commitment” or may be a "sexually violent predator," as those terms are defined in the Sexually
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Violent Predator Act, N.J.S.A. 3027.24 t0-27.38. N.J.S.A. 2C:43(d). (The Sexually
Violent Predator Act, N.J.S.A. 3027.24 t0-27.38, provides for the civil commitment for
specialized treatment of sex offenders who "suffer from a mental abnormality or personality
disorder," which enders the person "likely to engage in acts of sexual violence if not confined in
a secure facility for control, care and treatment.”" N.J.S.A-320:26.)

12. Parole Revocation and Psychological Examination.In the event a sex offender's
parole is rgoked, the Department of Corrections shall, within ninety days of revocation,
complete a psychological examination of the offender to determine whether the parole violation
"reflects emotional or behavioral problems as a sex offender that cause the rofterime
incapable of making any acceptable social adjustment in the community,” and whether the
offender is amenable to and willing to participate in sex offender treatment. N.J.S.A: 2C:47
5.1(a).

@) Sentence to Inpatient Treatment If the report concldes that the parole
violation "reflects emotional or behavioral problems as a sex offender that cause the
offender to be incapable of making any acceptable social adjustment in the community
and further reveals that the offender is amenable to sex offeedément and is willing

to participate in such treatment,” then the defendant shall be confined in the Adult
Diagnostic and Treatment Center and shall be eligible for parole pursuant to N.J.S.A.
2C:475. N.J.S.A. 2C:4B.1(b).

(b) Sentence to a Fatity Designated by the Commissioner (Unwillingness to
Comply). The defendanshall be detained in a facility designated by the Commissioner

if a psychological examination report concludes that the defendant suffers from
emotional or behavioral problems asex offender that cause him or her to be incapable
of making any acceptable social adjustment in the community and that the defendant is
amenable to treatment but not willing to participate in sex offender treatment. N.J.S.A.
2C:475.1(c). The defendr shall be eligible for parole in accordance with N.J.S.A.
2C:475. N.J.S.A. 2C:45.1(c). However, the sentence may not be reduced by work
credits. N.J.S.A. 2C:48.1(e).

(c) Sentence to a Facility Designated by the CommissionéNo Emotional or
Behavioral Problem as a Sex Offender). The defendant shall be confined in a facility
designated by the Commissioner if the examination report concludes that the parole
violation "does not reflect emotional or behavioral problems as a sex offender.” N.J.S.A.
2C:475.1(d)(1)(a). The defendant shall be eligible for parole in accordance with Title
30, but the parole eligibility date shall not be reduced by work or good behavior credits.
N.J.S.A. 2C:475.1(d)(2).

(d) Sentence to a Facility Designated by the Camissioner (Not Amenable to
Treatment). The defendant shall be confined in a facility designated by the
Commissioner if the offender's parole violation "reflects emotional or behavioral
problems as a sex offender that cause the offender to be incapatviekioly any
acceptable social adjustment in the community and further reveals that the offender is not
amenable to sex offender treatment.” N.J.S.A. 2G:4{)(1)(b). The defendant shall
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be eligible for parole in accordance with Title 30, but the paelaigbility date shall not
be reduced by work or good behavior credit. N.J.S.A. 26:4{t))(2).

(e) Request for Transfer to Inpatient Treatment. A defendant may request
transfer to the Adult Diagnostic and Treatment Center on a biennial basis. AN.J.S.
2C:475.1(f). If a psychological evaluation reveals that the defendant is amenable to
treatment and is willing to comply with treatment, the Commissioner shall grant the
request.Ibid. The defendant will be eligible for parole pursuant to N.J.S.A4286, and

will earn work and good behavior credits. N.J.S.A. 2€54I{e).

K. Sex Offender Sentencing: Case Law

1. Notice and Plea AgreementsWhen a defendant pleads guilty to a sex offense, the court
must notify the defendant of the parole cmmpsences and potential sex offender treatment
consequences of the guilty plé&tate v. Luckey366 N.J. Super. 79, 8 (App. Div. 2004), as

well as thepenal consequence ofrpée supervision for lifeState v. Pere2220 N.J.423, 440
(2015). See alsdstate v. JamgochiaB63 N.J. Super. 220, 224 (App. Div. 20Q@)oviding that
counsel must advise a defendant prior to pleading guilty to a sex offense that the plea will result
in community supervision for life, the precurdor parole supervision for life, as it is a penal
conseguence)

2. Plea Agreements and Involuntary Confinement.In negotiating a plea, the prosecutor
may not bargain away the State's right to seek, upon completion of sentence, involuntary civil
commitmen under the Sexually Violent Predator Actn re Commitment of P.C.349 N.J.
Super. 569, 572 (App. Div. 2002).

3. Negotiated Term under N.J.S.A. 2C:142(d) and Separation of Powers. N.J.S.A.
2C:142(d), which allows a prosecutor to negotiate a ptpaement for a fifteegear sentence

with no possibility of parole where the defendant committed an aggravated sexual assault of a
child under age thirteen, does not violate the separation of powers doctrine because the court
retains the authority to rejethe plea agreement if the agreement does not serve the interests of
justice. State v. A.T.C.454N.J. Super235, 252(App. Div. 2018 (citing R. 3:9-3(e)).

4. Sex Crime Victims Treatment Penalty. The sex offender penalty amounts listed in N.J.S.A.
2C:1410(a) are the maximum penalties the court may imp&ate v. Bolvitg 217 N.J. 221,

224 (2014). In fixing the penalty amount, the court should consider the nature of the offense and
the defendant's ability to payd. at 23335.

5. Megan's Law Offenses. While Megan's Law requires registration for "sex offenses," the
N.J.S.A. 2C:72(b) offenses that define a sex offense encompass more than just sex offenses;
they include nossex crimes against childreftn re T.T, 188 N.J. 321, 333 (2006).

6. Sex Offender Treatment Examination and the Privilegeagainst Selfincrimination.
The court may delay thBl.J.S.A. 2C:471 psychological exam for sex offender treatment
protect the defendant's privilege against-seifimination. State v. Marrero239 N.J. Super.
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119, 12223 (Law Div. 1989). The privilege continues until the defendant has exhausted all
direct appellate remediegewis v. Dep't of Cort.365 N.J. Super. 503, 506 (App. Div. 2004)

7. Good Time Credits and the Privilege aainst Seltincrimination . A defendant has a
liberty interest in good time credit8ender v. N.J. Dep't of Corr356 N.J. Super. 432, 4413}

(App. Div. 2003) Thus, good time credits cannot be denied when the defendant refuses to
discuss conduct pursuant to thevppege against selincrimination. Id. at 444.

8. "Repetitive" and "Compulsive" Behavior Defined. The Legislature did not define
"repetitive” and "compulsive" in N.J.S.A. 2C+47to -10. State v. N.G.381 N.J. Super. 352,
361 (App. Div. 2005) Since they are words of common understanding, they should be given
their ordinary and wellnderstood meaningslbid. "Repetitive" means "to do, experience, or
produce aga." Ibid. "Compulsive" means "caused by obsession or compulsion,” with
"compulsion” meaning "an irresistible impulse to act irrationallg."at 36162.

€) Constitutionality. "Because these definitions are not abstract and may be
understood by a d¢ten of average intelligence, the statute is not unconstitutionally
vague." Id. at 362.

(b)  Thoughts as Behavior. "Repetitive" and "compulsive" behavior is not limited to
repetitive physical sexual acts or physical urges, but includes psychologicaict@and
urges, such as sexual fantasies or thoudbitate v. Hass?37 N.J. Super. 79, &b (Law
Div. 1988)(finding repetitive and compulsive behavior based on thbpgtterns).

9. Setting the Length of the Sentenceln sentencing a sex offender the court must weigh the
aggravating and mitigating factors and may impose a period of parole ineligibility, an extended
term, and consecutive term&erald v. Comm'rN.J. Dep't of Corr.102 N.J. 435, 438 (1986);
State v. Chapmar®5 N.J. 582, 593 (1984). The court must impose a fixed term of years to the
Adult Diagnostic Treatment CenterState v. Dittmar188 N.J. Super. 364, 3&F (App. Div.

1982)

10.  Sex Offender Treatment Required Only at the Adult Diagnostic Treatment Center.
Pursuant td\N.J.S.A. 2C:473(k), the Commissioner is not required to provide for the treatment
of a sex offender who is not incarcerated in the Adudigbostic Treatment Centein re Civil
Commitment of W.X.C.407 N.J. Super. 619, 6388 (App. Div.),aff'd on other ground<204

N.J. 179 (2010). However, the defendant may qualify for mental health treatment pursuant to
Department of Corrections regtilons. 1bid.

11 Transfer to the Adult Diagnostic Treatment Center. In order to transfer an offender

to the ADTC, the Commissioner must show that: (1) the offender's conduct was characterized
by a pattern of repetitive and compulsive behavior;{@)dffender is amenable to treatment; and

(3) the offender is willing to participate in the treatmehtilliams v. N.J. Dep't of Cory.423

N.J. Super. 176, 1826 (App. Div. 2011). "[T]he Commissioner does not have the discretion
[under N.J.S.A. 304812] to assign offenders to the ADTC whom the Legislature has
determined should not be treated ther&&e alsdV.B. v. N.J. Dep't of Cory.434 N.J. Super.
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340, 34748 (App. Div. 2014) (holding that th&illiams rationale applies to an inmate convicted
in another state and transferred to a New Jersey prison).

12 Liberty Interest and Sex Offender Treatment. "[T]he actions of the trial court in
sentencing the defendant to Avenel implicate a liberty interest,” which "arise[s] from the
expectation that ADC parole standards and rehabilitative procedures will not be applied absent
a finding of 'repetitive’ and ‘compulsive behaviorState v. Howard110 N.J. 113, 1229
(1988) (quoting N.J.S.A. 2C:43(a)). Additionally, the berty interest arises from the stigma
created by classification as a repetitive and compulsive sex offeldet. 129.

13. Delay in Sex Offender Treatment and Cruel and Unusual Punishment.A nine-

month delay in transferring a sex offender to the Adi#gnostic Treatment Center, during
which time the defendant was incarcerated in county jail, did not constitute cruel and unusual
punishment.State v. Howard110 N.J. 113, 1333 (1988).

14.  Judicial Findings and Sex Offener Treatment. The prerequisite findings resulting in
commitment to the Adult Diagnostic Treatment Center are made by a judge by a preponderance
of the evidence State v. Howard110 N.J. 113, 131 (19883tate v. Luckey366 N.J. Super. 79,

90-91 (App. Div. 2004).

15 Concurrent Terms and Sex Offender Treatment. When a defendant receives
concurrent sentences to prison and the Adult Diagnostic Treatment Center, apidsdine
sentence is longer than the ADTC sentence, the defendant may be transferred to prison to serve
the remainder of the sentence after completion of the ADTC t&tate v. Chapmard5 N.J.

582, 592 (1984).

16.  Consecutive Terms and Sex Offendefreatment. The Code permits a sex offender to
be sentenced to consecutive ADTC and prison terms feaseiknonrsex related offenses arising
from one incident.State v. Chapmar®5 N.J. 582, 592 (1984).

17. Presumption of Imprisonment. When the N.J.S.A. 2C:4Y examination report
recommends probation with outpatient treatment for a first or second degree offense, the court
must consider that recommendation in light of the presumption of imprisonment applicable to
first andsecond degree crimeState v. Hamm207 N.J. Super. 40, 456 (App. Div. 1986)

18 Parole Ineligibility. The parole disqualifier set forth M.J.S.A.2C:146 (applcable to a

second or subsequent conviction for sexual assault or aggravated criminal sexual contact) applies
to defendants sentenced to jail terms and to sex offender treat®t@tée. v. Chapmard5 N.J.

582, 58889 (1984)

19. NERA and Sexual AssaultNERA applies to a sexual assault conviction under N.J.S.A.
2C:142(b) or (c)(1). State v. Drake444 N.J. Super. 265, 288pp. Div. 2016).

20. Megan's Law, Civil Regulatory Scheme. The Megan's Law registration and notification

requirements create a civil regulatory scheme that does not amount to punisHDoent.
Poritz, 142 N.J. 1, 73 (1995).
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21 Megan's Law Constitutionality. Our Court has generally upheld as constihal the
Megan's Law registration and notification requiremeni3oe v. Poritz 142 N.J. 1, 73111
(1995). See alsdn re C.A, 146 N.J. 71, 8010 (1996)discussing Attorney Generalu&lelines
on community notification and due processilowever, the Court has declaréuk lifetime
reporting requirement iN.J.S.A. 2C:72(g) unconstitutional as applied to juvenileStatein the
Interest ofC.K., 233N.J.44, 73 2018.

22.  Sex Offerder Monitoring Act (SOMA), Penal in Nature. While the Legislature likely
intended to create a civil, regulatory scheme in passing the SOMA, it created a form of
punishment similar to paroleRiley v. N.J. State Parole Bd219 N.J. 270, 2997 (2014)
(comparing SOMA to the civil regulatory scheme of Megan's Law).

23. Sex Offender Monitoring Act (SOMA), Ex Post Facto. Because the SOMA monitoring
provisions are penal, the Ex Post Facto Clauses of the New Jersey and United States
Constitutions prohibitheir application to a sex offender who completed his or her sentence prior
to the adoption of the SOMARIley v. N.J. State Parole B&19 N.J. 270, 297 (2014).

24, Parole Supervision for Life and Ex Post Facto ConcernsParole supervision for life
(PSL) is a harsher sentence than community supervision fo(Qifl.) (the sentence in effect
until 2003 when the Legislature replaced it with parole supervision for life2003,c. 267, § 1.

State v. Perez220 N.J. 423, 4382 (2015). UnlikeCSL, FSL mandates an extended term
without the possibility of parole if the defendant consaih offense listed in N.J.S.A. 2C:43
6.4(e)while serving PSL State v. Perez2220 N.J. 423, 442 (2015). Because the consequences
of PSL are harsher than those ©5L, a defendant who commits an offense listed in N.J.S.A.
2C:436.4(e) while servingCSL may not be sentenced to an extended term without the
possibility of parole (the sentence required if the defendant committed the offense while on
PSL). State v. Perez220 N.J. 423, 442 (2015)See alsdState v. Hested49 N.J. Super.314,

318 (2017)("the commission of the predicate crime, for which defendants received the special
sentence of CSL, is the operative 'crime’ for determining whether the 2014 arfeamdenlates

the Ex Post Facto Clausesdjf'd, 233N.J.381, 39495 (2018.

25. Parole Supervision for Life and Double Jeopardy. Parole supervision for life is a

penal consequence; thus, if the court omitted it from a sentence, double jeopardy protections
preclude it from being added after the defendant has completed the serfiéateev. Schubert

212 N.J. 295, 30988 (2012).

26. Parole Supervision for Life and Guilty Pleas. Defense counsel muatlequatelyadvise

the defendant that a guilty plea willsult in parole supervision for life, as the term is peGae

State v. Perez220 N.J. 423, 440 (2015) (providing that parole supervision for life is a penal
consequence to a guilty pleé@tate v. Smullen437 N.J. Super. 102, 110 (App. Div. 2014)
(requiring defense counsel to advise on community supervision for life, the precursor to parole
supervision for life) Defense counsel's failure to do so may form the basis of an inedfectiv
assistance of counsel claiBmullen 437 N.J. Super. at 110.
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27. Parole Supervision for Life, Vagueness and Separation of Power&ecause N.J.S.A.
2C:436.4(b) provides sufficient notice of illegal conduct, it is not unconstitutionally vague and
does not violate the separation of powers doctritate v. Bond365 NJ. Super. 430, 4383
(App. Div. 2003).

28. Constitutionality of Internet Restrictions. Restrictions on a@&ss to the internet do not,

on theirface, violate the Federal and State constitutional rights to free speech, free association,
and due procesd taw. J.B. v. N.J. Parole Bd433 N.J. Super. 327, 344 (App. Div. 201.38(

I). However, an offender has due process rights to challenge the restrictibons.N.J. Parole

Bd., 228 N.J. 204227-30. The restrictions must be "reasonably tailore@dvance the goals of
rehabilitation or public safety.”ld. at 229. "The parole authorities do not have unbridled
discretion to impose unnecessary or oppressive Internet conditions that do not advance a rational
penological policy."Id. at230.

29. Constitutionality of Polygraph Examinations. The Parole Board may use "instant
offense’ and 'maintenance’ polygraph examinations for therapeutic purposes in the treatment of
sex offenders on PSL [parole supervision for life] or CSL [community supemvfsiolife].”

J.B. v. N.J. State Parole Bdl44 N.J. Superll5, 157(App. Div.), aff'd as modified229 N.J.

21, 25 (2017 (J.B. 1) (requiring supplementation of the polygraph regulations to buttress the
Fifth Amendment right against seticrimination). The Boardmay not use "technical polygraph
results in any evidential manner when making decisions to penalize PSL or CSL offenders or to
curtail their activities."Ibid.
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XVI. JAILAND GAP -TIME CREDITS

A defendant is entitled to receive credit &my time served in jail between arrest and the time of
sentencing (see sections A and C). This is known as "jail cregliitHardson v. Nickolopoulgs

110 N.J. 241, 242 (1988Richardson ll. A defendant is also entitled to receive credit against a
subsequent sentence for time spent incarcerated on a prior sentence (see sections B and D). This
is known as "gajtime credit." Id. at 242

A. Jail Credit: Court Rules and Statutory Provisions

1. Court Rule Authorizing Jail Credits in General Rule 3:21-8(a) provides: "The
defendant shall receive credit on the term of a custodi&tses for any time served in custody

in jail or in a state hospital between arrest and the imposition of sentedo&” Rule 3:21-8

was amended effective September 1, 2017, to include a subpart (b) (discussed below). Prior to
the amendment, subpar) (@as the text of the rule.

2. Court Rule on Jail Credit for Time in Drug Treatment. Rule 3:21-8(b), which became
effective on September 1, 2017, provides: "While committed to a residential treatment facility,
the defendant shall receive credit on then of a custodial sentence for each day during which
the defendant satisfactorily complied with the terms and conditions of Drug Court "special
probation” pursuant to N.J.S.A. 2C:38 or Drug Court probation pursuant to N.J.S.A. 2€t45

The court, indetermining the number of credits for time spent in a residential treatment facility,
shall consider the recommendations of the treatment provider.”

3. Jail Credits Included in the Judgment of Conviction. Rule 3:21-5 requires the court
include in the jdgment of conviction a statement of the jail credits awarded to the defendant.

4. Jail Credit Explained to the Defendant. N.J.S.A. 2C:42(f)(2) instructs the court to
explain to the defendant the jail credits that apply to the sentence.

B. Gap-Time Credit: Statutory Provisions

Statutory Authority for Gap -Time Credit. N.J.S.A. 2C:445(b)(2) provides that when a
defendant, previously sentenced to imprisonment, is subsequently sentenced to another term for
an offense committed prior to the formeentence (other than for an offense committed while in
custody), the defendant shall be credited with time served on the prior sentence "in determining
the permissible aggregate length of the term or terms remaining to be served." Thes® gap
creditsapply regardless of whether the court imposes concurrent or consecutive terms. N.J.S.A.
2C:445(b)(2).
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C. Jail Credit: Case Law

1. Policy. "Jail credits were conceived as a matter of equal protection or fundamental
fairness and a means of avoidihg double punishment that would result if no such credits were
granted.” State v. Hernande208 N.J. 24, 36 (2011). Jail credits eliminate disparate treatment
to poor and presumably innocent persons who cannot makdldil.

2. Jail Credits Are Mandatory. The court must award jail credits for time served in
custody prior to sentencingtate v. Hernande208 N.J. 24, 37 (2011)

3. Credits Explained. A sentencing judge should give a statement of reasons explaining
the basis for an award of jail credits, particularly when the issue is in disptaee v. Alevras
213 N.J. Super. 33 339 (App. Div. 1986).

4, Day-for-Day Award. Jail credits are "dafor-day" credits, subtracted from the front end

of the sentence.Buncie v. Dep't of Corr.382 N.J. Super. 214, 217 (App. Div. 2005)he
practical effect of that allocation is thail credits will 'reduce a[] [parole] ineligibility term as

well as the sentence imposedState v. Hernande208 N.J. 24, 37 (2011) (quotiritate v.
Mastapeter290 N.J. Super. 56, 64, (App. Dii©96). This approach is different from the one
usedto compute gajime credits. State v. Hernande208 N.J. 24, 38 (2011). Gaime credits

are subtracted from the back end of a sentence; thus, they do not reduce a parole ineligibility
period. Id. at 3839.

5. Credits Are Based on Time Incarcerated. An award of jail credit is not dependent

upon the date the State files a formal accusation or indictment, but rather, is based on the time
spent confined while serving no valid sentenSgate v. Garland226 N.J. SupeB56,362 (App.

Div. 1988).

6. Jail Credit and Commutation Credit. For a discussion of jail credits in relation to
commutation credits awarded during incarceration Bigecie v. Dep't of Cory.382 N.J. Super.
214, 218 (App. Div. 2005)

7. "Custody" Defined. Custody undeRule 3:21-8 (now Rule 3:21-8(a) effectiveSeptember 1,
2017),signifies an involuntargonfinement imposed by the court in a penal or medical facility.
State v. Toweyl114 N.J. 69, 86 (1989)

(@) Violations of Drug Court and Probation. Special probation pursuant to Track
One of Drug Court is custodial for purposes of the jail credit rule because a defendant
who leaves the facility without authorization is subject to prosecution for esSape. v.
Stalter 440 N.J. Sper.548, 554 (App. Div2015).1d. at 556. The same is not true for a
defendant who violates a term of regular probation under Track Two of Drug Coatit.

555. Generally, probation is not custodial for purposes of jail créad.; State v. Evers
368N.J. Super. 159, 1723 (App. Div. 2004).
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Note: Rule 3:21-8(b), which became effective September 1,1Z0now requiresjail
credit for time spent i@ residential treatment facility pursuantTicack One orTwo of
Drug Court.

(b) Bail Release. A defendant is not entitled to jail credit for time spent released on
bail. State in the Interest of 1.C447 N.J. Super. 247, 255 (App. Div. 2016jate v.
Boykins, 447 N.J. Super. 213, 220 (App. Div. 201@rtif. dened 228N.J.476(2017)

(© Voluntary Admission to a Hospital. Voluntary confinement in a psychiatric
hospital is not custodial for purposes of jail credit, even if the confinement is a condition
of bail. State v. Towey114 N.J. 69, 886 (1989).

(d) Sex Offender Diagnostic Treatment Center. Confinement in a diagnostic
treatment center for sex offenders is custodial for purposes of jail cr&tdse v. Lee
60 N.J. 53, 58 (1972)

(e Religious Convent. Time spent in a religious convent awaiting trial need not be
credited where the restrictions on liberty are not so severe as to be the equivalent of jall
or a state hospital, enaf residence at the covenant was a condition of b&ikate v.
Mirakaj, 268 N.J. Super. 48, 523 (App. Div. 1993).

) Electronic Monitoring Program. A defendant is not entitled to jail credit for
time spent participatm in an electronic monitoring wristlet program as a condition of
pretrial release State v. Mastapete?90 N.J. Super. 56, 623 (App. Div.1996).

(9) Intensive Supervision Program. Participation in the Intensive Supernois
Program (ISP) is not custodial for purposes of computing jail cr&di#te v. Adams436
N.J. Super. 106, 1185 (App. Div. 2014).

(h) Juvenile Community Home Program. Placement in a juvenile community home
program as a condition of probationnst custodial for purposes of determining jail
credits. State in the Interest of I.(447 N.J. Super. 247, 258 (App. Div. 2016).

(i) Juvenile Intensive Supervision Program. The Juvenile Intensive Supervision
Program is not the equivalent of detentithus, jail credits may not be awarded for time
spent in the programState in the Interest of 1.C447 N.J. Super. 247, 258 (App. Div.
2016).

8. Multiple New Jersey Charges.When a defendant is facing (1) charges in more than one
county, (2) multiplecharges in more than one indictment, or (3) multiple charges in one
indictment for crimes committed during multiple criminal episodes, the defendant is entitled to
receive jail credit against each sentence for the time he or she was detained or artiéshed u
time that the first sentence is imposestate v. Hernande208 N.J.24, 4748 (2011);State v.
Rippy, 431 N.J. Super. 338, 3&3 (App. Div. 2013) This holding is different from prior
decisions that limited jail credits to the particular offerfor which confinement was directly
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attributed. State v. Hernande208 N.J. 24, 43 (2011) (discussiState v. Black153 N.J. 438,
456 (1998)).

9. Consecutive Terms and Multiple Indictments. Where the defendant was convicted of
charges intwo sepaate indictments and, at a joint sentencing hearing, the court orders the
sentences for the crimes charged in indictment one to run consecutive to the sentence for crimes
charged in indictment two, jail credits apply to the front end of the aggregate3¢ais.v. C.H.

228 N.J. 111, 12021 (2017). To award jail credits against the sentence resulting from
indictment one and the sentence resulting from indictment two would provide a defendant a
"double award."ld. at121

10. Confinement in another Jurisdiction. A defendantis entitled tojail credit for time
incarcerated in a foreign jurisdiction only if the incarceration dias solely to the New Jersey
charge. State v. Joe228N.J. 125 135(2017); State v. Hemphill391 N.J. Super. 67, 71 (App.
Div. 2007);State v. Beattyl28 N.J. Super. 488, 491 (App. Div. 1974).

11.  Offense Committed while Released on Bail.Where a defendant is arrested for a crime,

is released on bail, is arrested on unrelated charges, and serves 155 days in jpldzforg

guilty to the first crime (in exchange for dismissal of the charges on the second offense), the
defendant is entitled to receive 155 days jail credit against the sentence on the firstStatee.

v. Rawls 219 N.J. 185, 1998 (2014) (applyinghe holding inState v. Hernande208 N.J. 24,

A7-48 (2011)).

12.  Probation Violation. Serving an incarcerated defendant with a violation of probation
(VOP) statement of charges for a first, second, third or fourth degree offense is the equivalent of
arresting the defendant for purposes of jail credits, and thus "triggers the award of jail credits for
the period of praadjudication confinement against the VOP sentence and the sentence for the
new offense."State v. DiAngelp434 N.J. Super. 443, 46Afp. Div. 2014). Jail credits accrue

as of the date the statement of charges was issued and apply to any custodial term imposed for
the VOP and the offense committed while on probatileh.at 447, 462 (extending the holding

in State v. Hernande208 NJ. 24, 4748 (2011), to VOP cases).

13. Reversal of a Conviction on Appeal.When a defendant is incarcerated awaiting retrial
after successfully challenging a conviction, and the defendant is not serving time for any other
valid conviction, the court mtsward jail credit fotime spent incarceration from the date of
reversal to the date of resentencing@tate v. Rippy431 N.J. Super. 338, 351 (App. Div.

2013). North Carolina v. Pearc@95 U.S. 711, 7189 (1969; State v. DeRosa&832 N.J. Super.

426, 43335 (App. Div. 2000). The defendant is also entitled to-fdaday credit for the time
served on the reversed conviction (commonly called prior service creddjth Carolina v.
Peace 395 U.S. 711, 7189 (1969);State v. Sanderd07 N.J. 609, 621 (19873tate v. Rippy

431 N.J. Supei338, 355 (App. Div. 2013) For additional discussion of prior service credit, see
Chapter XVIII, Direct Appeal by a Defendant.

14.  State Appeal of Jail Credits. "[T]he State may appeal an award of jail credits on the
ground that they are not authorizedRwyle 3:21-8" (now Rule 3:21-8(a) effective September 1,
2017).State v. Ripp, 431 N.J. Super. 338, 343 (App. Div. 2013)).
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15. Incarceration as a Condition of Probation. Time spent in jail awaiting sentencing
must be applied to reduce a term of imprisonment imposed as a condition of pro&atmy.
Carlough 183 N.J. Supe 234, 23536 (App. Div. 1982)

16.  Intensive Supervision Program Violation. A defendant who committed a crime while
participating in the Intensive Supervisi®rogram (N.J.S.A. 2C:4Bl1) is entitled to jail credits

for any time between the date of arrest and either the date of sentencing for the offense or the
date of sentencing for the violation of the Intensive Supervision Prog&iate v. Adams436
N.J.Super. 106, 1135 (App. Div. 2014).

D. Gap-Time Credit: Case Law

1. Gap-Time Credit Described. "The credit awarded under N.J.S.A. 2G3#®) is

referred to as 'gappme credit' because it awards a defendant who is given two separate sentences
on twodifferent dates credit toward the second sentence for the time spent in custody since he or
she began serving the first sentenc8tate v. Hernande208 N.J. 24, 38 (2011). The "credits

apply towards the defendant's aggregate sentence, which isatadcals the length of the
defendant's longest term when he or she is ordered to serve multiple sentences concurrently and
is equal to the sum of all terms when he or she is ordered to serve multiple sentences
consecutively."lbid. (internal quotations ortted).

2. Gap-Time Credits Reduce the "Back End" of a Sentence."Unlike jail credits, gap
time credits are applied to the 'back end' of a sentenS&te v. Hernande208 N.J. 24, 38
(2011). If the court did not impose a parole ineligibility terngaptime credits will advance the
date on which a defendant first becomes eligible for paro&idte v. Rippy431 N.J. Super.
338, 348 (App. Div. 2013) (quotingtate v. Hernande208 N.J. 24, 389 (2011)). While the
rule may result in a windfall t@lefendants in some cases, the-tiaye statute provides a
uniform, brightline rule that avoids the need to explain any delay or the parties' moSvate
v. Franklin 175 N.J. 456, 4684 (2003).

3. Policy of Gap-Time Credit. Gaptime credits counteract any dilatory tactics of the
prosecutor in pursuing a conviction of an earlier offense after the defendant has been sentenced
on another offense State v. Hernande208 N.J. 24, 388 (2011). The purpose is to avoid
manipulation of trial dates to the disadvantage of defendants and to put defendants in the same
position as if the two offenses had been tried at the same &tae v. Franklin 175 N.J. 456,

462 (2003);State v. Carrekerl72 N.J. 100, 105 (2002)Additionally, the gagiime statute is
intended to limit the accumulation of consecutive senten&tate v. L.H,. 206 N.J. 528, 546

(2011) (RiveraSoto, J., concurring with the per curiam decision and qudgiotardson v.
Nickolopoulos 110 N.J. 241, 243 (1988Richardson Il) andBooker v. N.J. State Parole Bd.

136 N.J. 257, 260 (1994))

4, Gap-Time Credits Are Mandatory. If the three elements of thgaptime statute are
met (i.e., the defendant has been sentenced to prison, the defendant is subsequently sentenced to
another prison term, and the subsequent sentence is for an offense that occurred prior to the
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imposition of the first sentence and notilwhn custody) then the court must award -gape

credits for the time the defendant spent incarcerated from imposition of the first sentence until
imposition of the subsequent sentencgtate v. Franklin175 N.J. 456462 (2003) State v.
Carreker 172 N.J. 100, 105 (2002)'The only exceptions have been cases in which . .. there
was little or no risk of manipulation by the prosecutdgtate v. L.H, 206 N.J. 528, 532 (2011)
(Long, J., concurring with the per curiam decision denying the defendastiingagredit and
explaining that "manipulation by the prosecutor was a veritable impossibility" because DNA
testing that was not available until ten years after the crime showed that L.H.'s DNA matched
DNA from the crime).

5. Jail Credit Is No Substitute for Gap-Time Credit. "[W]here gaptime credits are
applicable, the judge has no discretion to award jail credits instegtete v. Rippy431 N.J.

Super. 338 (App. Div. 2013) (citing tatate v. Hernande208 N.J. 24, 489 (2011)). See also

State v. Edwards263 N.J. Super. 256, 258 (App. Div. 1993) (explaining thattmap credits
include only the period of incarceration between imposition of the first and second sentence, not
time spent in jail pending imposition of the earlier sec#gn

6. Consecutive Terms. Gaptime credits "reduce the aggregate of consecutive sentences"
and concurrent sentenceBooker v. N.J. State Parole BA36 N.J. 257, 266 (1994).

7. Parole Ineligibility Period Unaffected by GapTime Credit. Gaptime credits do not
reduce a parole baState v. Hernande208 N.J. 24, 39 (2011Booker v. N.J. State Parole Bd.
136 N.J. 257, 263 (1994). This rule applies to&h% period of parole ineligibility mandated by
the No Early Release Act (NERAJtate v. Hernande208 N.J. 24, 389 (2011);Meyer v. N.J.
State Parole Bd345 NJ. Super. 424, 4280 (App. Div. 2001)

Equal Protection. This rule may result isimilarly situated defendants reaching parole
eligibility dates at different timesRichardson v. Nickolopoulgpsl10 N.J. 241, 2562
(1988) (Richardson [l. But the rubé does not violate a defendant's equal protection
rights. Lorenzo v. Edmiston705 F. Supp. 209, 215 (D.N.Jff'd, 882 F.2d 511 (3d Cir.
1989)

8. First Sentence Complete. The plain language of the géime statute (N.J.S.A. 2C:44
5(b)(2)) does not require "that [a] defendant be serving the original sentence when the later
sentence is imposed.State v. L.H, 206 N.J. 528, 5381 (Long, J., concurring). The majority

of decisions have held that game credit applies even when the defendant has completed the
first sentence State v. L.H,. 206 N.J. 528, 5331 (Long, J., concurring and referring3tate v.

Lawlor, 222 N.J. Supe 241, 245 (App. Div. 1988%tate v. Ruiz355 N.J. Super. 237, 242 (Law

Div. 2002), andState v. Frengh313 N.J. Super. 457, 463 n.7 (Law Div. 199 But seeState v.

Garland 226 N.J. Super. 356, 361 (App. Div. 1988) (sttin dictum that gappime credit
"relates to time spent in imprisonment as a result of a sentence previously imposed and has no
application unless defendant, while incarcerated, is sentenced for an offense occurring before the
prior sentence").

9. Violation of Probation. A defendant is entitled to gapme credit when the offense for
which sentence is imposed was a violation of probation that the defendant committed prior to the
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imposition of sentence on another violation of probatiState v. Ogletree435 N.J. Super. 11,
1516 (App. Div.2014);State v. Guamar?71 N.J. Super. 130, 131 (App. Div. 1994).

10.  Violation of Parole. A defendant is entitled to g&pne credit for the period served in
custody following an arregor a violation of parole until sentencing on the original underlying
offense. State v. Franklin 175 N.J. 456, 4772 (2003). However, the defendant may not
receive gagime credit for any new offense committed while marole. Ibid.; State v. Hunt272
N.J. Super. 182, 185 (App. Di¥994)

11. Non-Indictable Offenses. Gaptime credit may be awardedr time served in State
prison as a result of a sentence imposed by a municipal court andictable offensesState v.
French 313 N.J. Super. 457, 4&¥ (Law Div. 1997)

12. Incarceration due to a Motor Vehicle Violation. Gaptime credit applies when the first
incarceration was the result of a Title 39 driving while intoxicated violatiBtate v. Walters
445N.J. Super596, 60002 (App. Div. 2016) 228 certif. denied495(2017) The incarceration
need not be the result of a Title 2 crime to entitle the defendant tetargapredit award.lbid.

13. Actual Incarceration. Gaptime credits are not due where the defendant commits the
second offenserr to the start of the defendant's actual incarcerat®tate v. Hall 206 N.J.
Super. 547, 5561 (App. Div. 1985) (denying credit where the defendant committed the second
offense while on bail during the pendency of an appeal challenging the comfatithe first
offense).

14.  Sentences in Foreign Jurisdictions. The gaptime provision does not apply to time
served on a foreign sentence because thdigmpstatute is directed at New Jersey sentencing
authorities who have no jurisdiction to aggrgyoutof-state sentencesState v. Carrekerl72

N.J. 100, 114 (2002). Further, the Interstate Agreement on Detainers protects defendants serving
out-of-state sentences from prosecutorial deldnd.

15.  Young Adult Offender. When a young adult offender is sentenced to an indeterminate
term pursuant to N.J.S.A. 2C4&3 gaptime credit will reduce the maximum length of the
aggregate indeterminate terrMitnaul v. N.J. Parole Bd280 N.J.Super. 164, 166 (App. Div.
1995)

16. Credits Determined by the Court. As with other types of sentencing creditapgime

credits must be awarded by the court at sentencing. The Parole Board is not responsible for
awarding these credits; it computes the parole eligibility date on the basis of the reduced
aggregate sentenc8ooker v. N.J. State Parole Bd36 N.J257, 26566 (1994)
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XVIl. MOTION TO CHANGE A SENTENCE

Within sixty days of the judgment of conviction the defendant may requesetitencing court

to change the sentence imposed. After the siatyperiod has expired, the defendant may file a
motion to change a sentence for limited reasons. Section A discusses court rules regarding a
motion to change a sentence, and section @idies relevant case law.

A. Motion to Change a Sentence: Court Rules

1. Court Rule Authorizing a Motion to Change a Sentencewithin Sixty Days. Rule
3:21-10(a) provides that "a motion to reduce or change a sentence shall be filed not later than 60
days after the date of the judgment of conviction. The court may reduce or change a sentence,
either on motion or on its own initiative, by order entered within 75 days from the date of the
judgment of conviction and not thereafter.”

2. Court Rule Authorizing a Motion to Change a Sentence any Time. Rule 3:21-
10(b) provides that the trial court may hear a motion at any time to:

(1) Permit entry of an incarcerated defendant "into a custodial ofrcustodial
treatment or rehabilitation program for droigalcohol abuse

(2) Permit the release of an incarcerated defendant "because of illness or infirmity of
the defendant";

3) Change a sentence "for good cause shown upon the joint application of the
defendant and prosecuting attorney";

(4) Change aentence "as authorized by the Code of Criminal Justice";
(5) Correct a sentence "not authorized by law";

(6) Permit an incarcerated defendant to enter the Intensive Supervision Program
(N.J.S.A. 2C:4311); or

(7) Change or reduce "a sentence when arpeonviction has been reversed on
appeal or vacated by collateral attack."

Hearing Generally Not Required. The court need not hold a hearing on a motion to
change a sentence pursuantRiole 3:21-10(b) unless the "interest of justice” requires
otherwise R. 3:21-10(c). If the court holds a hearing, the defendant need not be present.
R. 3:16(b).
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3. Pending Appeal Does Not Preclude a Motion to Change a Senten Upon notice to
the Appellate Division, the trial court may consider a motion to change a sentence while an
appeal is pendingR. 3:21-10(d).

4, Sentence Changes Must Be Placed on the RecortiAll changes of sentence shall be

made in open court upomnotice to the defendant and the prosecutor. An appropriate order
setting forth the revised sentence and specifying the change made and the reasons therefor shall
be entered on the recordr. 3:21-10(c).

B. Motion to Change a Sentence: Case Law

1. Double Jeopardy. Rule 3:21-10(b) authorizes a change in sentence "at any time." The
Rule does not negate, however, the double jeopardy prohibition againsi adalinitive term to
a sentence that the defendant has compledéate v. Schuber212 N.J. 295, 3620 (2012).

2. Transfer to a Drug or Alcohol Treatment Program. To obtain transfer to a treatment
program pursuant tBule 3:21-10(b)(1), the defendd must establish present addictiddtate v.

Davis 68 N.J. 69, 886 (1975) The court must then determine whether the purposes of a
custodial sentence "outweigh the interests soughbe served by transfer to" a treatment
program. lbid. Accord State v. McKinney140 N.J. Super. 160, 163 (App. Div. 1978)ate v.
Williams, 139 N.J. Super. 290, 299 (App. Div. 1978ffd o.b, 75 N.J. 1 (1977) The court
should consider: "(a) the involved crime, its seriousness and attendant circumstances; (b)
defendant's prior recore criminal and addictivejc) potential threat posed to society by
defendant's release; (d) the bona fides of the application; (e) the likelihood or probability of
successful treatment; (f) prior treatment record, and (g) the failure or success of prior treatment.”
State v. Willians 139 N.J. Super. 290, 2800 (App. Div. 1976)aff'd 0.b, 75 N.J. 1 (1977).

(@) Minimum Terms and Transfer to a Treatment Program. The court may not
consider a request to transfer to a drug or alcohol treatment facility prior to the expiration
of a parole ineligibility term mandated by statute, but the court may consider an
application prior to the expiration of a parole ineligibility term that was imposed at the
sentencing court's discretiorState v. Brown 384 N.J. Super. 191, 186 (App. Div.

2006), State v. Mendel212 N.J. Super. 110, 113 (App. Div. 1986).

(b)  Violation of Terms of a Treatment Program. If after transfer to a noncustodial
treatment ceter the defendant violates a term of treatment, the court may reinstate the
original sentenceState v. Williams299N.J. Super. 264, 270 (App. Div. 1997).

3. Changed Circumstances. To obtain a transfer to a drug or alcohol treatment program
pursuant tdRule 3:21-10(b)(1), or to obtain a change in sentence due to illness pursuRulketo
3:21-10(b)(2), the defendant must show ttiegre has been a change in circumstances since the
date of sentencingState v. Kent212 N.J. Supe635, 641 (App. Div1986).

4. Change Authorized by the Code.Rule 3:21-10(b)(4), which allows a change of sentence
"as authorized by the Code," doest mpply where the Legislature creates a new offense with a
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more lenient sentence provision than the one the defendant was sentence®tatder. James
343 N.J. Super. 143, 148 (App. Div. 2001)
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XVIll. DIRECT APPEAL BY A DEFENDANT

A criminal defendant may challenge the sentence on direct appeal (see sections A and D).
Claims fall into two general categories: those that challenge the sentence as exnds$iusea

that challenge the sentence as illegal (see sections B and C). If the defendant succeeds on
appeal, principles of double jeopardy prohibit a court from imposing a harsher sentence on
remand than the court initially imposed, unless the defen@ahhd expectation of finality in the

initial sentence (see section E).

A. Direct Appeal by a Defendant of a Sentence: Court Rules and Statutory
Provisions

1. Court Rule Authorizing Direct Appeal by a Criminal Defendant. Rule 2:3-2
provides: "In ay criminal action, any defendant, the defendant's legal representative, or other
person aggrieved by the final judgment of conviction entered by the Superior Court, including a
judgment imposing a suspended sentence, . . . may appeal or, where appsg®iateave to
appeal, to the appropriate appellate court."

2. Statutory Authority for the Appellate Division to Hear Appeals. N.J.S.A. 2C:447

vests the appellate courts with authority to review "[a]ny action taken by the court in imposing
sentence.""The [appellate] court shall specifically have the authority to review findings of fact
by the sentencing court in support of its finding of aggravating and mitigating circumstances and
to modify the defendant's sentence upon his [or her] application gherefindings are not

fairly supported on the record.” N.J.S.A. 2G4

3. Court Rule Regarding Remand and Original Jurisdiction. Rule 2:10-3 provides: "If

a judgment of conviction is reversed for error in or for excessiveness or leniency aitdrese

the appellate court may impose such sentence as should have been imposed or may remand the
matter to the trial court for proper sentencing."

B. Excessive Sentence Challenges: Case Law

Excessive Sentence Challenges DescribedAn excessive semee claim challenges the
harshness of a sentence that is "within the range permitted by the verdict orSibde.V. Hess

207 N.J. 123, 145 (2011)An excessive sentence challenge must be asserted on direct appeal; it
will not be heard in a postonviction relief petition. Ibid.

C. lllegal Sentence Challenges: Case Law

1. lllegal Sentence Challenges Described. There are two categories of illegal sentences:
(1) those that exceed the penalties authorized by statute for a particular offensetlaose(that
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are not in accordance with the law, or stated differently, those that include a disposition that is
not authorized by our criminal codeState v. Schuber212 N.J. 295, 308 (2012) (citir@tate v.
Murray, 162 N.J. 240, 2487 (2000)). Accod State v. Acevedo205 N.J. 40, 45 (2011)
(quotingState v. Murray162 N.J. 240, 247 (2000)An illegal sentence may be corrected at any
time. State v. Tavare86 N.J. Super. 610, 619 (App. DM96) A challenge that attacks the
court's exercise of discretion does not fall within the illegaitence category and must be
asserted on direct appedtate v Ellis, 346 N.J. Super. 583, 588 (App. Dinajf'd 0.b, 174 N.J.

535, 536 (2002).

2. Time in which to File an lllegal Sentence ChallengeA defendant may file a petition
to correct an illegal sentence at any time before tifiendant completes the sentende. 3:21-
10(b)(5); State v. Schuber12 N.J. 295, 313 (20L2%tate v. Crawford379 N.J. Super. 250,
257 (App. Div. 208).

3. lllegal Sentence May Not Be Ignored."[A] reviewing court is not free to ignore an

illegal sentence."State v. Moore377 N.J. Super. 445 (App. Div. 2005). "[S]o long as the issue

of defendant's sentence is properly before the court, the court may correct an illegal sentence,
even by increasing the termState v. Kirk 243 N.J. Super. 636, 643 (App. Div. 199@ccord

State v. Tavare286 N.J. Supef10, 619 (App. Div1996)

4, Merger Is a Matter of Legality. Failure to merge offenses results in an illegal sentence.
State v. Romeradl91 N.J. 59, 80 (2007).

5. Legality of Sentence Based on an Unclear Verdict. Where the facts support a
conviction for a third and second degree offense, and the verdict does not state which one the
jury convicted the defendant of violating, it is a gtien of legality whether the court erred in
imposing sentence for a second degree critate v. Eure304 N.J. Super69, 473 (App. Div.

1997).

6. lllegal Sentence Based on Considerationseyond the Code. A sentence based on a
fact unrelated to th€ode's sentencing criteria is illegabtate v. Wilson206 N.J. Super. 182,

184 (App. Div. 1985) (finding illegal a sentence based "entirely" on the defendant's failure to
appear at the sentencing hearing).

7. Failure to Provide a Rationale Does Not Make the Term lllegalThe court's failure to
provide its rationale for a sentence does not render the sentence ifgtd.v. Acevedo205
N.J. 40, 4547 (2011).

8. A Plea Agreement May Not Provide for an lllegal Sentence.The court may not
enforce a plea agreement that results in an illegal sent&tate v. Manzie335 N.J. Super. 267,
278 (App. Div. 2000)State v. Nemett214 N.J. Super. 324, 327 (App. Div. 1986).

9. Lack of Factual Basis for a Plea Does Not Make a Sentence lllegdlAs long as a
guilty plea is knowing and voluntary, . a court's failure to elicit a factual basis for the plea is
not necessarily of constitutional dimension and thus does natrrdlejal a sentence imposed
without such a basis. A factual basis is constitutionally required only when there are indicia,
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such as a contemporaneous claim of innocence, that the defendant does not understand enough
about the nature of the law as it 4pp to the facts of the case to make a truly 'voluntary'
decision on his [or her] own.State v. Mitchell 126 N.J. 565, 5778 (1992).

10. Failure to Advise a Sex Offender of a Parole Consequence Does Not Render a
Sentence lllegal. Failure to informa sex offender of the parole consequences of a sentence to
the Adult Diagnostic and Treatment Center does not result in an illegal sengtate.v. Lark

117 N.J. 331, 341 (1989).

11. An Indeterminate Term Is Generally lllegal. "Except for young adult offenders, who

may be sentenced to an indeterminate term, N.J.S.A. Z;:48d except for sentences of life
imprisonment, Chapters 43 and 44 [of Title 2C] require that a specific term of years be fixed for
custodial sentences.State v. Dittmar188 N.J. Super. 364, 3@ (App. Div. 1982). Thus, a
sentence that requires sex offender treatment at the Adult Diagnostic and Treatment Center "for
an indeterminate term not to exceed ten years" is an illegal sentdnae 365.

12.  Lawful and Unlawful Basis for a Sentence.If the court imposed an extended term on

two alternative grounds, the extended term will not be vacated on appeal so long as one basis
was lawful. State v. Guzmgn313 N.J. Super363, 38485 (App. Div. 1998 (affirming an
extended term based on the court's discretionary authority, even though the sentencing court
erred in finding that the Graves Act mandated an extended term).

13. Order in which Sentences Must Be Served Is Not a Matter of Legality’Although
specification that the less restrictive sentence be served prior to the more restrictive sentence is
not illegal, it may, on a particular occasion, constitute an abuse of discrefitate' v. Ellis 346

N.J. Super. 583, 597 (App. Divaffd 0.b, 174 N.J. 535, 536 (2002) (noting that "[iln a very

real sense, directing that a less restrictive sentence be served prior to the more restrictive
sentence is akin to the discretionary imposition of an additional period of parole ineligibility").

14.  Consecutive Term Challenges Do Not Relate to Legality of the Sentenc&he claim
that consecutive sentences are inconsistent withy#ftboughguidelines is a challenge to the
court's exercise of discretion, not to the legality of the senterf@tede v. Eils, 346 N.J. Super.
583, 596 (App. Div.)aff'd 0.b, 174 N.J. 535, 536 (2002)

15. Sentence for a Violation of Probation May Be lllegal. A sentence that does not
comply with the requirements set foiith Baylassand Molina, is a sentence not authorized by

law. State v. Ervin 241 N.J. Suped58, 47475 (App. Div. 1989) SeeState v. Molina 114

N.J. 181, 1883 (1989), andtate v. Baylassl14 N.J. 169, 17#@1 (1989) (holdhg that when
resentencing after a violation of probation (VOP), the court may not consider the VOP as an
aggravating factor, but rather, must assess how the VOP affects the weight accorded to the
mitigating factors identified at the initial sentencingrineg).

16. Denial of GapTime Credits Renders a Sentence lllegal. Challenges to gapme
credits "pertain to the legality of the sentence impos&tdte v. Shabaz263 N.J. Super. 246,
251 (App. Div.1993)
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17.  Conflict of Interest Is Not a Matter of Sentence Legality. "[A] potential conflict of
interest by a defense attorney does not affect the legality of a senttage"v. Murray 162
N.J. 240, 243 (2000)

18. Creation of a New Offense Does Not Render lllegal the Sentence Imposed/here

the Legislature creates a new offense simib the one that the defendant violated, but with a
more lenient sentence, the defendant's harsher sentence is not renderedStigal.. James
343 N.J. Super. 143, 148 (App. Div. 2001)

19. Enhanced DWI Sentence Based on a Prior Uncounseled Guilty Plea Is Erroneous,

But Not lllegal. Under State constitutional law, and "[ijn the context of repeat DWI offenses, . .

. the enhanced administrative penaltiesl ines may constitutionally be imposed but . . . the
actual period of incarceration imposed may not exceed that for any counseled DWI convictions."
State v. Hrycak184 N.J. 351, 362 (2005) (quoting and reaffirmB8tgte v. Laurick120 N.J. 1,

16 (1990);State v. Thomas401 N.J. Super. 180, 184 (Law Div. 2007). An enhanced jail term
based on an uncounseled prior conviction is not an illegatence, however. State v.
Bringhurst 401 N.J. Super. 421, 431 (App. Div. 2008)

20. A Sentence Is lllegal if Based on an Erroneous Predicate FindingWhere the court

errs in imposing a sentence that does not comply with the statutory mandates for a repeat DWI
offender, a later court sentencing on a sgoent drunk driving offense must consider the
sentence that the prior court should have imposed, not the erroneous sentence that the court
actually imposed. State v. Nicolgi 287 N.J. Super. 528, 58P (App. Div. 1996). To find
otherwise would resulhianother illegal sentencébid.

21. Cruel and Unusual Punishment. The Eighth Amendment of the United States
Constitution circumscribes the criminal process in three ways: "it limits the kind of punishment
that may be imposed on those convicted mines,. . . proscribes punishment that is grossly
disproportionate to the severity of the crime," and "imposes substantive limits on what may be
made criminal and punished as sucljraham v. Wright430 U.S. 651, 667 (197.7)

22. Cruel and Unusual Punishment, Federal Gross Disproportionality Test. In
determining whether a sentence for a term of years violates the Eighth Amendmenttele Uni
States Supreme Court has "not established a clear or consistent path for courts to follow."
Lockyer v. Andrade538 U.S. 63, 72 (2003)However, the one governing legal principle has
been that a "gross disproportionality" standard applies to such a sentdnde. But see
Harmelin v. Michigan 501 U.S. 957, 965 (1991) (Scalia, J., with Rehnquist, C.ihing)
(stating that the Eighth Amendment contains no proportionality guarantee).

Factors Relating to Gross Disproportionality. The Court has "exhibit[ed] a lack of
clarity regarding what factors may indicate gross disproportionaliti.6ckyer v.
Andrade 538 U.S. at 72. IiSolem v. Helm 463 U.S. 277, 2991 (1983), the Court
proposed a threprong analysis that requires a court to compare: (1) the gravity of the
offense committed to the sentence imposed; (2) the senteposanhto those imposed

for similar offenses in the same jurisdiction; and (3) the sentence imposed to those
imposed for similar offenses in other jurisdictionBut seeHarmelin v. Michigan 501
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U.S. at 1005 (Kennedy, J.,ittw O'Connor, J., and Souter, J.J., joining) (stating that only
the second and thirBolemfactors need be applied, and only in the rare case when there
may be a gross disproportionality between the crime committed and the sentence
imposed);Ewing v. Calibrnig 538 U.S. 11, 224 (2003) (plurality opinion) (applying

the proportionality principles distilled in Justice Kennedy's concurrene&imelinto a
sentence imposed under a state's "Three Strikes" law).

24.  Cruel and Unusual Punishment, New Jersey Thre®art Test. New Jersey courts
consider the following three factors in assessing a claim of cruel and unusual punishment: "first,
whether the punishment conforms with contemporary standards of decency; second, wéether th
punishment is grossly disproportionate to the offense; and third, whether the punishment goes
beyond what is necessary to accomplish any legitimate penological obje@Giete'v. Johnson

166 N.J. 523, 548 (2001) (citirtate v. Maldonaddl37 N.J. 536, 5567 (1994)).

D. Standards Relating to Direct Appeal of a Sentence: Case Law

1. Standard of Review. In reviewing a sentence, the appellate court must make sure the
lower cout followed the sentencing guidelines and made findings consistent with the evidence.
State v. Roth 95 N.J. 334, 3685 (1984). The reviewing court should defer to the sentencing
court's factual findings and should not "secguess" them. State v. Cas 220 N.J. 49, 65
(2014);State v. Gerstoferl91 N.J. Super. 542, 545 (App. Div. 1983) (holding that the appellate
court defers to the trial court's findings of fact regardless of which party files the apli¢hf
sentencing court "follow[ed] the Code and the basic precepts that channel sentencing discretion,
the reviewing court should affirm the sentence, so longhasséntence does not "shock the
judicial conscience."State v. Case220 N.J. 49, 65 (2014)Accord State v. Lawless214 N.J.

594, 606 (2013)State v. Cassady 98 N.J. 165, 180 (200%tate v. Roachl46 N.J.208, 230
(1996); State v. Roth95 N.J. 34, 36365 (1984).

2. Aggregate Term. A reviewing court may find that while the sentence on each count
standing alone was justified, the aggregate term of incarceration shocks the judicial conscience
and requires a reversalState v. Candelarja311 N.J. Super. 437, 4585 (App. Div. 1998)

(finding that an extended term of life imprisonment with a twdivis-year parole disqualifier

and six consecutive terms was excessive in the aggregate).

3. RealTime Consequences and Parole Ineligibility.In reviewing a sentence, the court
should consider the reime consequence of a parole disqualifiState v. Lepe411 N.J. Super.
349, 351 (App. Div. 2010).

4. Original Jurisdiction. The appellate court's jurisdiction to review sentences includes the
power to make new findings of fact, to reach independent determinations of the facts, and to
supplement the record on appeabtate v. Jarbath114 N.J. 394, 412 (1989R. 2:103.
However, the court should "frugally" exercise this power and must exptaredason for doing

so and its basis for the newly imposed sente&tate v. Jarbattil4 N.J. 394, 412 (1989).
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5. Remand Is Preferred. "[T]he exercise of appellate original jurisdiction over sentencing
should not occur regularly or routinely; . . .remand to the trial court for resentencing is
strongly to be preferred.'State v. Jarbatil14 N.J. 394, 411 (1989¥ccord State v. Thomas

195 N.J. 431, 437 (2008%Btate v. Abrams256 N.J. Super390, 40304 (App. Div. 1992)

When "a remand will work an injustice by continuing” the defendant's incarceration, then it is
appropriate for an appellate court to exercise originasgiction and resentence the defendant.
State v. L.V, 410 N.J. Super. 90, 113 (App. Div. 2009).

6. Absence of a Verbatim Record The absence of a verbatim sentencing transcript does not,
by itself, prohibit meaningful appellate review or require maed for reconstruction of the
record. State v. Vasque265 N.J. Supeb28, 561 (App. Div1993)

7. Challenge to the Factial Basis of a Plea on Direct Appeal. "Challenges to the
sufficiency of the factual basis for a guilty plea are most commonly brought by way of a motion
to the trial court to withdraw that pleaState v. Urbing221 N.J. 509, 527 (2015However, "a
defendant may also challenge the sufficiency of the factual basis for his guilty plea on direct
appeal.”|d. at 52728.

8. Rejected Pleas Are Irrelevant in Sentencing. [T]he pretrial plea proposal offered to, and
rejected by, [a] defendant does not irgp the postrial sentences. Rejected plea offers may not
be considered as a factor in determining whether a sentence is exceSsate.V. Pennington
154N.J. 344, 36563 (1998).

9. Appeal by a CoDefendant.

(8@  The Law-of-the-Case Doctrine. Where a cedefendant files a separate appeal
first, the lawof-the-case doctrine does not preclude the appellate panel from hearing the
second appeal.State v. K.P.$.221 N.J. 266, 270 (2015). The doctrine "was not
interded to deny a defendant the opportunity to be heard on his separate appeal, even if
the cadefendant unsuccessfully raised the same issue on the same rémiord."

(b) RealTime Consequences and Disparity ClaimIn considering a calefendant's

claim that the court imposed disparate sentences, the reviewing court must consider the
realtime consequences of the sentenc8sate v. Bessix309 N.J. Super. 126, 131

(App. Div. 1998);State v. Salentte275 N.J. Super10, 425 (App. Div1994).

(c) Unequal Sentences rmaong CoDefendants. When a comparison of €o
defendant's sentences reveals "grievous inequities," the greater sentence may be deemed
excessive. State v. Roachl67 N.J. 565, 570 (229 (Roach I); State v. Hicks54 N.J.

390, 39192 (1969) A disparate sentence based solely on the raasbithe defendants

did not deserve similar sentences, even though the defendants were similar for sentencing
purposes, is insufficient to justify disparate tern®ate v. Roachl46N.J. 208,232-33

(1996).
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(d) Cooperation of One Defendant. A co-defendant's cooperation with law
enforcement may explain a sentencing dispar8tate v. Williams 317 N.J. Super. 149,
159 (App. Div. 1998)State v. Gonzale223 N.J. SupeB77, 393 (App. Div1988)

10. Conditional Plea. When a defendant enters a guilty plea and intends to appeal an issue,
other than a search and seizure issue, the defendant must enter a conditional plea with the court's
approval and consent of the prosecutState v. Benjanm, 442 N.J. Super. 258, 263 (App. Div.

2015) (explaining that "[o]rdinarily, the failure to enter a conditional plea would bar appellate
review of other than search and seizure issue#f'yf as modified 228N.J. 358 (2017). If the
defendant failed torger a conditional plea, the court may hear the appeal to avoid an injustice.

Id. at 26364.

E. Double Jeopardy Concerns on Remand: Case Law

1. Double Jeopardy General Rule. "The double jeopardy provisions of both the United
States and New Jers€ponstitutions protect against a second prosecution for the same offense
after acquittal, against a second prosecution for the same offense after conviction, and against
multiple punishments for the same offens&tate v. Eigenmanr280 N.J. Super. 33138-37

(App. Div. 1995);United States v. DiFrancesc449 U.S. 117, 129 (1980)See alsd\.J.S.A.

2C:1-9 to-12. For purposes of sentencing, double jeopardy generally "attaches once a defendant
begins to serve a prison term or the sentence is partiadigueed.” State v. Young379 N.J.

Super. 498, 505 (App. Div. 2005), (referring3tate v. Ryan86 N.J. 1 (1981)iemanded on

other grounds188 N.J. 349 (2006)).

2. No Expectation of Finality Rule Double jeopardy does not prohibit a court from
imposing a harsher sentence on remand when the defendant did not have an expectation of
finality in the sentence originally imposeé&tate v. Roth95 N.J. 334, 344 (1984) (adopting the

test inUnited States v. DiFrancescé49 U.S. 117, 133 (1980))Accord State v. Sanderd 07

N.J. 609, 180 (1987);State v. Young379 N.J. Super. 498, 505 (App. Div. 2008manded on

other grounds188 N.J. 349 (2006).

3. Examples of No Expectation of Finality. The following cases discuss situations in
which the defadant does not have an expectation of finality in the sentence:

(&) Appeal of Conviction and Sentence."[A] defendant who appeals his substantive
conviction along with the corresponding sentence has no legitimate expectation of
finality in either the underlying conviction or the corresponding sentencBtate v.
Haliski, 140 N.J. 1, 21 (1995).

(b) State's Right to Appeal. A defendant cannot expect a sentence to be final when
pronounced if the State has a statutory right to appeal the sendsnicethe case of a
term imposed pursuant to N.J.S.A. 2CGY4#(2) (downgrading and lenient sentences).
State v. SanderslO7 N.J. 609, 619 (1987). If the State succeeds on appeal of a
downgraded sentence, the court on remand may impose a sentendegoees higher
than originally imposed without offending double jeopardy principlbsl.
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(c) lllegal Sentence. "An illegal sentence that has not been completely served may
be corrected at any time without impinging upon dowbdgardy principles.” State v.
Austin, 335 N.J. Supe#86, 494 (App. Div. 2000) A sentence that does not include a
parole ineligibility term mandated by statute is an illegal sentehmd. (finding error in

a Graves Act sentence that did not include a mandatory parbéghiiéy term). Accord
State v. Robinsgr253 N.J. SupeB46, 35859 (App. Div.1992).

(d) State Appeal of a Judgmennotwithstanding the Verdict. A defendant has no
expectation of finality in the sentence imposed when $tate appeals the entry of
judgment notwithstanding the verdict pursuanRide 2:3-1(b)(3). State v. Cetnar341
N.J. Super257, 265 (App. Div2001)

4. Harsher Sentence on Remand.The court may not impose a "substantially harsher"
sentence on remand if the increased sentence is not required by law or is not supported by "any
evidence of intervening conduct or prior oversighjutify the new sentence.State v. Heisler

192 N.J. Super. 586, 588 (App. Div. 1984 Accord State v. Pindale279 N.J. Super. 123,
12830 (App. Div.1995 (discussingNorth Carolina v. Pearcg95 U.S. 711, 723 (1969)). To

hold otherwise would effectively penalize a defendant for successfully challenging an illegal
sentence. State v. Heisler192 N.J. Super. 586, 593 (App. Div. 1984See alsoState v.
Eigenmann280 N.J. Super. 331, 341 (App. Div. 1995) (holding that the court could not increase
the part of a sentence based on a lawful, though mistdketaration that the defendant was a
young adult offender, as that part of the sentence was not illegal). The court must specifically
explain its rationale for imposing a harsher senter@tate v. Pindale?279 N.J. Super. 123, 129

30 (App. Div.1995).

5. Credits Due After a Successful Appel.

(a) Prior Service Credit. When a court reverses a conviction for which the defendant
endured imprisonment, the Fifth Amendment prohibition against double jeopardy
requires a court to award the defendant-fitayday credit against the new sentence for
the time served on the reversed convictidlorth Carolina v. Pearc&95 U.S. 711, 718

19 (1969). This is commonly called prior service creslitite v. Rippy431 N.J. Super.

338, 354 (App. Div. 2013) Like jal credit, prior service credit is subtracted from the
front end of a sentencdd. at 355. Denial of prior service credit would effectively and
erroneously penalize a defendant for exercising the State constitutional right to appeal.
State v. DeRosa332 N.J. Super. 426, 432 (App. Div. 200Qurry v. N.J. State Parole

Bd., 309 N.J. Super. 66, 72 (App. Div. 1998).

(b) Jail Credits. If the defendant remained incarcerated after successfully challenging a
conviction, and was not serving time for aother valid conviction, then the defendant
must be awarded jail credit for time served between reversal of the conviction and
imposition of a new sentencé&tate v. Rippy431 N.J. Super. 338, 3%App. Div. 2013)

See Chapter XVI for further discuss jail credits.
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(c) Gap-Time Credits. If the defendant served time on a successfully challenged
conviction, and during that term of incarceration had charges pending for another offense
(second offense) that was committed prior to imposition of the santdat was later
reversed, then the defendant would receive against the sentence for the second offense
gaptime credit for time served on the reversed convicti@tate v. Rippy 431 N.J.
Super.338, 351 (App. Div. 2013 See Chapter XVI for further disss on gagpime

credits.

6. Restructuring the Sentence on Remand and Parole Ineligibility.Because "the basic
sentencing issue is always the real time defendant must serve," on resentencing the court may not
restructure a sentence to impose a greatepg of parole ineligibility than it imposed in the

initial sentence.State v. Cooperd02 N.J. Super. 110, 11& (App. Div. 2008)quotingState v.

Mosley, 335 N.J. Superl44, 157 (App. Div. 2000) See alscState v. Towey (1) 244 N.J.

Super. 582, 598 (App. DiML990 (explaining that where a defendant successfully challenges
only the excessiveness of a parole disqualifier, the court on remapndhab incease the base

term).

7. Unmerged Offenses and the Aggregate TermWhere an appellate court finds that the
sentencing court erroneously merged offenses, the court on remand may impose consecutive
terms on the unmerged convictions, so long as the new sentence, in the aggregate, does not
exceed the original aggregate terr8tate v. Crouch225 N.J. Super. 100, 1@B (App. Div.

1988) But seeState v. Loftin 287 N.J. Super. 76, 113 (App. DiR9g (explaining that the
defendant might face a longer aggregate term on rerbanduse the sentencing court had
erroneously merged a first degree robbery conviction into a murder conviction, and on remand,
the court had to impose sentence for the robbery caow)ct

8. Merger and Reversal of the Greater Offense!'Because merger does not extinguish the
merged offense, it follows that if the conviction on the greater offense is reversed and defendant
is not retred on that offense, the State may request the trial court to unmerge the prior conviction
of defendant on the lesser offense and proceed to sentence the3&r.V. Bechean399 N.J.

Super. 268, 275 (Law Div. 2007)Accord State v. Harrington310 NJ. Super. 272, 2881

(App. Div.1998) This principle also applies where the State retries the defendant on the greater
offense and the jury acquits the defendant of that offeiate v. Bechean899 N.J. Super.

268, 27576 (Law Div. 2007)

9. Considerations at Resentencing.Unless the remand order specifies otherwise, the trial
court should consider the defendant as he or she stands on the dayteinaag. State v. Jaffe

220 N.J. 114, 116 (20143tate v. Randolph210 N.J. 330, 354 (2012). Thus, the court may
consider an updated presentence report, a current institutional report if the defendant is in
custody, and any changed circumstancesdbeurred between the time of the initial sentencing
and the resentencingState v. Randolph?210 N.J. 330, 354 (2012%tate v. Tavare286 N.J.
Super610, 616 (App. Div1996)

10. A Completed Sentence May Not Be IncreasedlThe court may not add a punitive term
to a sentence that the defendant has completed, even if the punitive term was mandated by statute
and absence of rendered the sentence illegdbtate v. Schuber212 N.J. 295, 3112 (2012)
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(holding that the court could not correct a sentence that did not include community supervision
for life by imposing that term on a defendant who had completed his sentencehewgh the
Violent Predator Incapacitation Act, N.J.S.A. 2G8l3, required that term be included in a
sentence).

11. Restitution. A restitution award may be increased on resentencing without offending
double jeopardy principlesState v. Rhoda206 N.J. Super584, 590 (App. Div1986).

12. Discrepancy between the Sentencing Transcript and Judgment of Conviction.
Where a defendant challenges a judgment of conviction as including a period of parole
ineligibility that the sentencing court did neerbally impose at the sentencing hearing, the
matter may be remanded without offending principles of double jeopardy to correct the judgment
if "the record sufficiently indicates an expression of' the sentencing court's "intent to have
imposed a discreihary parole ineligibility term at the time of sentencin¢gtate v. Womack

206 N.J. Super. 564, 571 (App. Div. 198%Accord State v. Walker322 N.J. Super. 535, 556
(App. Div.1999).
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XIX. APPEAL BY THE STATE IN CRIMINAL CASES

Double jeopardy principles restrict the State's ability to challenge a defendant's sentence (see
sections C and D). The State may file an appeal of a sentence in limited situations set forth in
court rules and statutes (see sections A and B)helfState successfully challenges a sentence,

on remanddouble jeopardy principles willisually prohibit a court from imposing a harsher
sentence than theneinitially imposed, unless the defendant had no expectation of finality in the
initial sentence (sesection D).

A. Appeal by the State: Court Rules

1. Court Rule Regarding State Appeals in a Criminal CaseRule2:3-1(b) authorizes the
State to file an appeal "to the appropriate appellate court from" the following:

(1) A judgment "dismiss[inglan indictment, accusation or complaint, where not
precluded by the constitution of the United States or of New Jersey";

(2) A pretrial order entered in accordance wWithle 3:5 (search warrants);
(3) A judgment of acquittal pursuant Rule 3:18 2 following a guilty verdict;

(4)  "[A] judgment in a postonviction proceeding collaterally attacking a conviction
or sentence";

(5) "[A]n interlocutory order entered before, during or after trial”; or
(6)  "[A]s otherwise provided by law."
2. Court Rule Authorizing Appeals to the Supreme Court. Rule 2:3-1(a) provides that
the State may appeal "to the Supreme Court from a final judgment or from an order of the

Appellate Division, pursuant tRule 2:2-2 (8 [appeals the Supreme Court from interlocutory
orders] or 2:23 [appeals to the Appellate Division from final judgments].”

B. Appeal by the State: Statutory Provisions

1. Statutes Authorizing Appeal by the State. The following statutes grant the State
permission to appeal a sentence.

@) Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A.
2C:354.1(e) provides that if the court does not require the sentence for booby traps in the
manufacturing or distribution of drugs to be served consecutive to a sentence for any drug
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offense inChapter 35, or a conspiracy or attempt to commit an offense under Chapter 35,
then the State may appeal the sentence within ten days.

(b) Manufacturing, Distributing or Dispensing a Controlled Dangerous Substance

on or Near School Property. N.J.S.A.2C:357(b)(2)(b) provides that within ten days

the State may appeal the sentence for manufacturing, distributing or dispensing drugs on
school property if the court did not impose a period of parole ineligibility pursuant to
N.J.S.A. 2C:35/(b)(1). See Capter XIV on drug offender sentencing for further
discussion.

(c) Violation of Special Probation in a Drug Case, or Drug Court. Where the
defendant commits a second or subsequent violation of special probation, the prosecutor
may appeal the court's dsion to (i) continue special probation, N.J.S.A. 2C13%f)(2);

or (ii) impose a brief period of imprisonment followed by continued special probation,
N.J.S.A. 2C:3514(g). See Chapter XIV on drug offender sentencing for further
discussion.

(d) Non-Regdential Treatment for Certain Drug Offenders. N.J.S.A. 2C:3514(j)
provides that if the court finds that a defendant qualifies for residential drug treatment,
the court may impose a term of rmsidential treatment under certain circumstances. If

the posecutor objects to the sentence, the sentence shall not become final for ten days to
permit the State to file an appedhid. See Chapter XIV on drug offender sentencing for
further discussion.

(e) Mandatory Special Probation for Certain Drug Offendes. If the court
imposes a sentence of regular probation instead of special probation on certain drug
dependent defendants, the sentence shall not be final for ten days to allow the prosecutor
time to file an appeal. N.J.S.A. 2C:38.2(d). See ChaptetlvV on drug offender
sentencing for further discussion.

(f) Public Officers Convicted of Certain Crimes. N.J.S.A. 2C:43.5(c)(3) allows the

State ten days to appeal a sentence imposed on certain public officers if the court did not
include a period oparole ineligibility or if the court imposed a reduced period of parole
ineligibility pursuant to N.J.S.A. 2C:48.5(c)(1) or (2).

(9) Downgraded or Lenient Sentence for a First or Second Degree Crime.
Pursuant to N.J.S.A. 2C:44f)(2), the State maghallenge a sentence for a first or
second degree crime if the court imposed a term appropriate for one degree lower than
the conviction, or if it imposed a noncustodial or probationary sentence. The State has
ten days to file the appeal. N.J.S.A. 2C4H(2).

Stay Pending Appeal. Unless the defendant elects to begin a downgraded or
lenient sentence imposed pursuant to N.J.S.A. 2CHEL) while the State's
appeal is pending, "exedom of sentence shall be stayedrR. 2:9-3(c). If the
defendanserves the sentence despite the,dtas defendant may not challenge
harsher sentence on remand basedouble jeopardy groundshid.
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C. Appeal by the State: Case Law

1. Double Jeopardy. Double jeopardy principles restrict a State's abititfile an appeal in

a criminal action. State v. Hyland452 N.J. Super372, 380 (App. Div. 2017)certif. denied
233N.J. 325(2018; State v. Lefkowitz 335 N.J. Super. 352, 357 (App. Div. 2000)A]bsent
explicit statutory authority, the State has no right to appeal a criminal sentStage"v. Veney
327 N.J. Super. 458, 460 (App. DRO00). However,"the State may appeal an illegal sentence
without express authorization in the criminal code or rules of coBtate v. Chambers77
N.J. Super. 365, 370 (App. Div. 2005) (quotBiate v. Parolin339 N.J. Super. 10, 131 (App.
Div. 2001),rev'd on other groungd471 N.J. 223 (2002)).

2. lllegal Sentence Defined. There are two categories of illegal sentences: (1) those that
exceed the penalties authorized by statute for a particular offense and (2) those that are not in
accordane with the law, or stated differently, those that include a disposition that is not
authorized by our criminal code.State v. Schuber12 N.J. 295, 308 (2012) (citiri8tate v.

Murray, 162 N.J. 240, 2487 (2000)). "[M]ere excessiveness of sentendbeywise within
authorized limits, as distinct from illegality by reason of being beyond or not in accordance with
legal authorization," does not render a sentence illegdte v. Hyland452N.J. Super372 381

(App. Div. 2017)(quotingState v.Acevedo, 205 N.J. 40, 46 (2001 gertif. denied233 N.J. 325

(2018.

3. lllegal Sentence May Not Be Ignored."[A] reviewing court is not free to ignore an illegal
sentence." State v. Moore377 N.J. Super. 445 (App. Div. 2005). "[S]o long as the issue of
defendant's sentence is properly before the court, the court may correct an illegal sentence, even
by increasing the term.State v. Kirk 243 N.J. Super. 636, 643 (App. Div. 199@ccord State

v. Tavares286 NJ. Super. 60, 619 (App. Div.1996) An illegal sentence may be corrected at

any time prior to the completion of the sentenSgate v. Schuberf12 N.J. 295, 3021 (2012);

State v. Tavare286 N.J. Super.1®, 619 (App. Div1996)

Time in which to File an lllegal Sentence Challenge."While an 'illegal' sentence is
‘correctable at any time,' the State has an obligation to move quickly when asserting an
illegality’ because thdefendant has an expectation of finality of a sentence within the
parameters of statutory limits (at least in the absence of some appeal-oormpostion
proceeding pending on his or her applicationtate v. Tavare286 NJ. Super. 610,

619 (App. Div.1996) The State may file a petition to correct an illegal sentence at any
time before the defendant completes the senteRc&:21-10(b); State v. Schuberf12

N.J. 295, 313 (20125tate v. Crawford379 N.J. Super. 250, 257 (App. Div. 2005)

4, Transfer to a Drug or Alcohol Treatment Program. The State may file an appeal
challenging the trial court's grant of an application authorizing transfer from a custodial
institution to a drug or alcohol treatment program pandé toRule 3:21-10(b)(1). State v.
Williams, 139 N.J. Super. 290, 296 (App. Div. 1978}.d 0.b, 75 N.J. 1 (1977).
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5. Challenge to Jail Credits. "[T]he State may appeal an award of jail credits on the
ground that they are not authorizedRwyle 3:21-8" (now Rule 3:21-8(a) effectiveSeptember 1,
2017).State v. Rippy431 N.J. Super. 338, 343 (App. Div. 2013).

6. Failure to Include Mandatory Graves Act Extended Term The State may appeal a
sentencing court's refusal to impose a Graves Act marydexbended term based on a finding
that the proof did not establish the requisite prior offen&iste v. Robinsqgri253 N.J. Super.
346, 35859 (App. Div.1992).

7. Failure to Include Community Supervision for Life under Megan's Law. The State

may appeal a trial court's failure to include community supervision for life as part of a sex
offender's sentence becauseder Megan's Lawthe supervision isnandatory thus failure to
include it renders the sentence illeg8tae v. Schubert212 N.J. 295, 3089 (2012). However,

if the defendant hafsilly completed the sentendbendouble jeopardy protectionsill preclude

the court from increasing the sentence with community supervision fomlifeh is punitive

and not emedial Id. at313-14.

8. Downgraded Sentence. A downgrade based on an erroneous analysis otlolnengrade
standard is not an illegal sentence per se because a downgraded term is an authorized disposition
in the Code. State v. Locane454 N.J. Super98, 117 @App. Div.), certif. denied N.J.

(2018. The State's authority to appeal a downgraded term derives from N.J.S.A:1Z€)(2%

which authorizes a State appeal within ten d&igate v. Roth95 N.J. 334, 360 (1984).

@) Double Jeopardyand the TenDay Period. Until the tenday period ends, the
defendant has no expectation of finality in the sentence, and double jeopardy protections
do not attach.State v. Ryan86 N.J.1, 10(1981) State v. Johnsqr876 N.J. Super. 163
171-72 (App. Div.2005);State v. Evers368 N.J. Super. 159, 169 (App. Div. 2008¢e

also State v. Locane454 N.J. Super98, 119 App. Div.) (finding no double jeopardy

issue where the State twice appealed the improper downgrtidie the terday perioq,

certif. denied N.J. 4018. If the sentence igacated, the court may impe a
harsher ternon remand State v. Sanderd07 N.J. 609, 620 (1987).

(b)  Double Jeopardy and the Defendant's Waiver of a Staifending Appeal A
defendant waives a double jeopardy challengeres thedefendant begmservice of the
sentencepending the State's appealState v. Locane445 N.J. Super98, 118 (App.
Div.), certif. denied N.J. 4018.

(c) Computing the Ten-Day Period. The tenday period begins the day after sentence
is pronounced.State v. Johns@r876 N.J. Suped63, 173 (App. Div2005);R. 1:3-1; R.
3:21-4(i). "[F]ailure to perfect an appeal within the 4gay period will result in dismissal
of the State's appeal.'State v. Johnser876 N.J. Superl63, 170 (App. Div.2005)
(quotingState v. Sanderd07 N.J. 609, 616 (1987)).

(d) Noncustodial Term. Any sentence other than imprisonment satisfies the
"noncustodial” aspect of N.J.S.A. 2C:44)(2), including suspended sentences and
probation. State v. Canngri28 N.J. 546, 567 (1992)
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(e Plea Bargain and the State's Silencelf pursuant to a plea agreement the State
remains silent at sentencing and doesaiéct to the court's imposing a noncustodial

term on a conviction for a second degree crime, the State may not challenge the sentence
on appeal.State v. Paternd 95 N.J. Super. 124, 126 (App. Div. 1984)

0. Verdict on a Lesser Charge.Where a judge declines to accept a guilty verdict, and the

jury re-deliberates and returns a verdict on a lesser charge, the State may not appeal the sentence
imposed on the Bser charge.State v. Lefkowitz 335 N.J. Sper. 352, 358 (App. Div. 2000)
Instructing tte jury to continue deliberations did not equate to rejecting a veitidt.

10. Assessment of Statutory Sentencing Factors:A court's assessment of statutory factors
in imposing a sentence relates to the excessiveness of the sentence, 'rathts] tlegality.™
State v. Hyland452 N.J. Super372 382 (App. Div. 2017)(quotingState v. Aceveda205 N.J.
40, 46 (2001))certif. denied233 N.J. 3252018.

11. Admission to Drug Court. The State does not have the right to appeal admissidru¢p
court based on a claim that the court erronecas$gssed the factors set forth in N.J.S.A. 2C:35
14(a). State v. Hyland452N.J. Super372 382 (App. Div. 2017)certif. denied 233 N.J. 325
(2018. The State's right to appeal a rarstodialsentence for a first or second degree offense
set forth in N.J.S.A. 2C:44(f)(2) does not apply to a drug court senteride at 384-85.

12. Concurrent Terms. Double jeopardy protections prohibit the State from appealing the
court's refusal to imposa consecutive termState v. Locane454 N.J. Super98, 131 (App.
Div.), certif. denied N.J. _ 2018. A challenge to a concurrent term is a challenge to a
discretionary court decision, not to an illegally imposed senteStae v. Ellis 346 N.J. Super.
583, 596 (App. Div.)aff'd 0.b, 174 N.J. 535, 536 (2002).

13. Deference to Factual Findings. The appellate court defers to the trial court's findings of
fact in reviewing a sentence, regardless of which party files the apge&ske v. Gerstofer191
N.J. Syer. 542, 548App. Div. 1983)

D. Double Jeopardy Concerns on Remand: Case Law

1. Double Jeopardy General Rule. "The double jepardy provisions of both the United

States and New Jersey Constitutions protect against a second prosecution for the same offense
after acquittal, against a second prosecution for the same offense after conviction, and against
multiple punishments for theame offense."State v. Eigenmanr280 N.J. Super. 331, 3&

(App. Div. 1995);United States v. DiFrancesc449 U.S. 117, 129 (1980)See alsd\.J.S.A.
2C:1-9to-12. For purposes of sentencing, double jeopardy generally "attaches once a defendant
begins to serve a prison term or the sentence is partially execu&dté v. Young379 N.J.

Super. 498, 505 (App. Div. 2005), (referring3¢ate v. Ryan86 N.J. 1 (1981))xemanded on

other grounds188 N.J. 349 (2006)).
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