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MARCH 29 NOTICE

WITH MARCH 27 ORDER
NOTICE TO THE BAR

COVID-19 CORONAVIRUS — SUPREME COURT’S MARCH 27, 2020 OMNIBUS
ORDER CONTINUING THE SUSPENSION OF COURT PROCEEDINGS AND
EXTENDING DEADLINES AND TIMEFRAMES THROUGH APRIL 26, 2020

The Supreme Court on March 27, 2020 issued an omnibus order regarding the
Judiciary’s response to the COVID-19 Coronavirus public health crisis.

Over the past few weeks, the Court entered a series of orders and notices
suspending certain court proceedings, extending deadlines, and tolling time periods
because of the practical impossibility of continuing business as usual during this
unprecedented emergency caused by the COVID-19 pandemic. The omnibus order
extends numerous of those provisions — including the suspension of jury trials,
Landlord/Tenant calendars, and alf Municipal Court sessions — through Aprit 26, 2020.

In addition to those continuations, the Court's March 27 Order also takes a
number of new steps. In Civil matters, the Order extends deadlines to additional areas,
including for filing affidavits of merit in medical and professional malpractice cases and
for various types of discovery, and it tolls time periods for lack of prosecution dismissals
and discovery end dates. It also suspends trial calendars in the Special Civil Part and
Small Claims. In addition, the omnibus order modifies the provisions of the Court’s
March 25 Order by increasing to 35 pages the threshold for requiring the filing of
courtesy copies (rather than 25 pages).

The March 27 Order provides that depositions may-be conducted remotely using
video technology and that court reporters may administer and accept oaths remotely. it
also relaxes the provisions of any Court Rule that requires original signatures so as to
permit the use of electronic signatures where authorized during the COVID-19 crisis.

In attorney disciplinary matters and fee arbitrations, the omnibus. order tolls the
periods for grievances and authorizes email submissions to the Office of Attorney
Ethics. It also extends the deadline for submitting an application to take the July 2020
bar exam.

As noted, the actions set forth in the omnibus order are temporary and in
response to the COVID-19 crisis. The order establishes a consistent end date of April
26, 2020 for nearly all provisions.

The Supreme Court’'s March 27 omnibus order, along with all prior orders and
notices regarding COVID-19 are available on the Judiciary’s public webpage
(njcourts.gov).
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SUPREME COURT OF NEW JERSEY

In response to the growing public health crisis worldwide and in this state
involving the COVID-19 coronavirus, the New Jersey Judiciary has implemented
various modifications to court operations, including an ongoing transition to video
and phone proceedings instead of in-person appearances and related measures
intended to minimize in-person contact and adhere to crucial social distancing
measures recommended by the New Jersey Department of Health (“NJ DOH”) and
the Centers for Disease Control (“CDC™).

In conjunction with those operational changes, the Court has entered a series
of orders suspending certain court proceedings, extending deadlines, and tolling time
periods because of the practical impossibility of continuing business as usual during
this public health crisis.

Since the entry of those orders and notices, the effect of the COVID-19
coronavirus has continued to increase exponentially, prompting emergency
declarations at the national, -state, and county levels, and further disrupting the
practice of law and the normal operations of the courts.

The Court has reviewed its interim measures and determined that, in the
interest of justice, the effective periods must be extended based on current
restrictions on movement and activity recommended by the NJ DOH and CDC, as

well as provisions of Executive Order 107 (March 21, 2020).
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Accordingly, it is ORDERED that, effective immediately, the following
provisions established by prior order or otherwise necessitated by the Judiciary’s
response to the COVID-19 pandemic, are affirmed, continued, or supplemented:

(1) JURIES

a. No new civil or criminal jury trials will be conducted until further
notice, as previously provided by notices dated March 12 and March
15, 2020,

b. Suspension of grand jury empanelment dates and sessions as set
forth in the March 17, 2020 Order is extended as follows:

i. All grand jury empanelment dates including for State Grand
Jury are postponed, and new notices will be issued
rescheduling grand jury selection for a date after April 26,
2020;

ii. All current grand jury sessions including for State Grand Jury
are cancelled through April 26, 2020; and

(2) CRIMINAL

a. Based on the continued suspension of jury trials and grand jury
sessions, the provisions of the March 19, 2020 Order regarding

excludable time are extended as follows:
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i.

ii.

iii.

In the computation of the time limits for the commencement
of a prosecution for an indictable offense under N.J.S.A.
2C:1-6(b), the additional period starting March 30 through
April 26, 2020, shall be tolled,;

In the calculation of the time period for the return of an
indictment for an eligible defendant detained in the county
jail, the additional period from March 30 through April 26,
2020, shall be excluded due to exceptior;al circumstances,
pursuant to N.J.5.A. 2A:162-22(b)(1)(f), and on account of
good cause for the delay, pursuant to N.J.S.A. 2A:162-
22(b)(1)(1), namely, grand jury unavailability, which period
shall be attributable to the court;

In the calculation of the time period for the commencement
of trial for an eligible defendant detained in the county jail,
the additional period from March 30 through April 26, 2020,
shall be excluded due to exceptional circumstances, pursuant
to N.J.S.A. 2A:162-22(b)(1)(f), and on account of good cause
for the delay, pursuant to N.J.S.A. 2A:162-22(b)(1)(D),
namely, the statewide postponement of jury trials, which

period shall be attributable to the court;
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iv. Those excludable time provisions are not intended to prevent
the parties from making every effort to continue to resolve
cases prior to indictment and trial, and courts will conduct

proceedings by video or phone, as appropriate; and

(3) CIVIL

a.

The provisions of the March 17, 2020 Order are affirmed and
extended, and Rules 4:24-1(a), 4:24-1(c), 4:46-1, and 4:36-3 are
relaxed and supplemented to permit the extension of discovery
deadlines through April 26, 2020;

The deadlines for filing affidavits of merit in medical and
professional malpractice cases will be extended from March 16
through April 26, 2020;

The time periods for dismissal of civil cases for lack of prosecution
will be tolled for the peried from March 16 through April 26, 2020;
and in addition, (a) automated lack of prosecution dismissal
processes for Law Division — Civil Part, Foreclosure, and Chancery
matters will be suspended through April 26, 2020; and (b)
automated default for DC matters will be suspended through April

26, 2020;
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d. Rule 4:4-1 is relaxed and supplemented to extend the time period
for issuance of a summons from within 15 days to within 60 days of
the Track Assignment Notice for notices issued from March 16
through April 26, 2020;

e. The timeframe for service of valid and timely Notices of Tort Claim
will be tolled from March 16 through April 26, 2020;

f. The time periods for discovery, including but not limited to |
interrogatories (Rule 4:17), discovery and inspection of documents
and property (Rule 4:18), physical and mental examination of
persons (Rule 4:19), and requests for admissions (Rule 4:22), will
be extended from March 16 through April 26, 2020, and to the extent
that Rule 6:4-3 incorporates Part 4 discovery rules, the time periods
for discovery in Special Civil Part matters will be extended through
April 26, 2020;

g. The Office of Foreclosure will not review or recommend motions or
judgments received on or after March 1, 2020 pending further court
order;

h. Hearings on involuntary civil commitments are adjourned for the
reasons set forth in the March 17, 2020 Order, and the adjournment

periods are extended as follows:
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i. Pursuant to Rule 4:74-7(c)(1), all initial hearings for the
involuntary civil commitment of an adult scheduled from
March 17 through March 27, 2020, which had been adjourned
for a period of not more than 14 days, may be adjourned for
an additional period of not more than 14 days; and all initial
hearings for the involuntary civil commitment of an adult
scheduled from March 30 through April 10, 2020 may be
adjourned for a period of not more than 14 days;

ii. Pursuant to Rule 4:74-7A(b)(2), all initial hearings for the
involuntary civil commitment of a minor scheduled ‘from
March 17 through March 27, 2020, which had been adjourned
for a period of not more than 7 days, may be adjourned for an
additional 7 days; and all initial hearings for the civil
commitment of a minor scheduled from March 30 through
April 10,2020 may be adjourned for a period of not more than
7 days; and

i. In the computation of time for discovery end dates, the period of
March 16 through April 26, 2020 shall be excluded due to

exceptional circumstances;
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Landlord/tenant calendars are suspended through April 26, 2020,
and lockouts of residential tenants (evictions) are suspended in
accordance with Executive Order 106 (March 19, 2020), thus
extending the terms of the March 14 notice;

Special Civil Part (DC) and Small Claims (SC) trial calendars are
suspended through April 26, 2020;

The Order dated March 25, 2020 remains in full force and effect, as
modified below, and the provisions of Rule 1:6-4 are relaxed and
supplemented so as to eliminate the requirement that, in addition to
ﬁling all Civil @otion papers, orders to show cause, and orders,
attorneys must also simultaneously submit to the judge a copy of aﬂ
motion papers; and the requirement of submitting paper “courtesy
copies” of motion papers to the judge (as set forth in Notices to the
Bar dated June 28, 2017 and December 6, 2017) is modified so as to
suspend the requirement of submitting courtesy copies in Civil
matters so long as the total submission (including appendices and
attachmenté) does not exceed 35 pages, and where the submission is
more than 35 pages, courtesy copies still must be mailed or delivered

to the court and postmarked within two days of the electronic filing;
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m. The provisions of the March 19, 2020 Order regarding Civil

Arbitration sessions are extended as follows:

i.

il.

iil.

Civil Arbitration sessions scheduled from March 16 to April
10, 2020 have been postponed, and Civil Arbitration sessions
scheduled from April 11 to April 26, 2020 will also be
rescheduled; |

Effective April 27, 2020, Civil Arbitration sessions will
resume, with participation in any session té be via video
and/or telephone conference and initiated by an arbitrator or
panelist. The county Arbitration Administrator or other
designated court staff will resolve any scheduling issues and
will provide assistance as necessary to facilitate the process.
Any participant may apply to the court for extension of
deadlines or rescheduling of sessions as may be required
based on the circumstances of an individual case, including
but not limited to barriers to participation by video or phone
conferencing; and |

The provisions of Rules 4:21A-l(d) and 4:21A-4(d) are
relaxed and supplemented so as to permit the extension of

arbitration timeframes and to authorize arbitration
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proceedings to be conducted in a location other than the
courthouse; and
(4) FAMILY

a. The provisions of the March 17, 2020 Order are affirmed, and Rule
5:5-1(e) 1s relaxed and supplemented to permit the additional
extension of discovery deadlines through April 26, 2020;

b. The time periods for dismissal of family cases for lack of
prosecution will be tolled for the period from March 16 through
April 26, 2020; and in addition, automated lack of prosecution
dismissal processes for family matters will be suspended through
April 26, 2020;

c. The provisions of the March 19, 2020 Order regarding Matrimonial
Early Settlement Panel (ESP) sessions are extended as follows:

i. Matrimonial ESP sessions scheduled from March 16 to April
10, 2020 have been postponed, and Matrimonial ESP sessions
scheduled from April 11 to April 26, 2020 will also be
rescheduled;

ii. Effective April 27, 2020, Matrimonial ESP sessions will
resume, with participation in any session to be via video

and/or telephone conference and initiated by an arbitrator or
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(3) TAX

iii.

panelist. Designated court staff will resolve any scheduling
issues and will provide assistance as necessary to facilitate the
process. Any participant may apply to the court for extension
of deadlines or rescheduling of sessions as may be required
based on the circumstances of an individual case, including
but not limited to barriers to participation by video or phone
conferencing; and

The provisions of Rules 5:5-5 and 5:5-6 are relaxed and
supplemeﬁted: (i) to permit the extension of ESP timeframes,
(ii) to allow submissions to be sent directly to the panelists,
(iii) to authorize these proceedings to be conducted in a
location other than the courthouse, and (iv) to allow post-ESP
events to proceed without the simultaneous entry of an court

order; and

a. The provisions of the Order dated March 19, 2020 remain in effect

with respect to the extension of filing deadlines for local property

tax appeals and state tax appeals; and

All
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(6)MUNICIPAL

a. Municipal Court sessions are suspended through Aprl 26, 2020,
during which period Municipal Court functions will continue as

described in the March 14, 2020 notice; and

(7) ALL COURTS

a. To the extent practicable through April 26, 2020, depositions should
be condqcted remotely using necessary and available video
technology, and in those circumstances court reporters may
administer and accept oaths remotely;

b. To the extent practicable, all court matters including hearings,
conferences, and arguments, will be conducted by video or phone
conferencing, and in-person appearances will be permitted only in
emergency situations;

. As provided in the March 25, 2020 Order, which remains in full
force and effect, all depositions and appearances for any doctors,
nurses, or healthcare professionals involved in responding to the
COVID-19 public health emergency are suspended through April
26, 2020, except for appearances and depositions (i) that are
requested by the doctor, nurse, or healthcare professional; or (ii) that

are for matters related to COVID-19;
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d. In the computation of time periods under the Rules of Court and
under any statute of limitations for matters in all courts, for purposes
of filing deadlines, the additional period from March 28 through
April 26, 2020 shall be deemed the same as a legal holiday, thus
extending the tolling established by the March 17 Order; and

(8) DISCIPLINARY MATTERS & FEE ARBITRATION

a. The rules pertaining to the attorney disciplinary system, including
Rules 1:20-1 et seq. (discipline of members of the bar) and Rules
1:20A-1 et seq. (fee arbitration) are hereby relaxed as follows:

1. In computing time periods under the Rules of Court for the
purposes of grievances, formal pleadings, hearings and
procedural deadlines, the period from March 16, 2020
through April 26, 2020 shall be deemed the same as a legal
holiday and thus shall be tolled;

1i. The Court authorizes the use of email for submission of
grievances to the Office of Attorney Ethics, for respondents
to file responsive documents and answers to formal pleadings,
and for communication with respondents when respondent’s
email address is known to be current; and
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(9YBOARD OF BAR EXAMINERS

a. The rules pertaining to the application for admission to the practice of
law, Rules 1:24-1 et seq., are hereby relaxed as follows:
i. The deadline” for filing an application for the July 2020 bar
examination is extended through April 30, and no late fees will
apply to an application filed before that date; and

(10) ELECTRONIC SIGNATURES

a. The provisions of Rule 1:32-2A(c) and all other Court Rules
requiring original signatures on filings are relaxed and
supplemented so as to permit electronic signatures to be used in all
filing processes temporarily authorized to be used during the
COVID-19 crisis, including but not limited to emergent applications
submitted by email and hardcopy submissions in dockets without an
approved electronic filing system, as well as in disciplinary and fee

arbitration matters, and applications for admission to the bar.

For the Court,
— g:?‘
Chief Justice

Dated: March 27, 2020
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APRIL 20 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — UPDATED GUIDANCE ON REMOTE PROCEEDINGS IN THE TRIAL
CouRTS; OPTIONS FOR OBSERVING COURT EVENTS AND OBTAINING VIDEO AND
AUDIO RECORDS; COURT AUTHORITY TO SUSPEND THE COMMENCEMENT OF
CERTAIN CusTODIAL TERMS

The Supreme Court has issued comprehensive updated guidance regarding
remote proceedings in the trial courts during the COVID-19 pandemic. A copy of the
Court’s April 20, 2020 Order is attached.

Most Proceedings to Continue Using Remote Options — Consent Required Only for
Certain Matters

The Order reinfarces that most court events that can be conducted using video or
phone options will proceed, even over the objection of an attorney or party. However,
the following court matters will proceed remotely only with the consent of all parties: (a)
sentencing hearings in Criminal, Family, and Municipal matters; (b) juvenile delinquency
adjudications; (¢) evidentiary hearings and bench trials in Criminal matters; (d)
evidentiary hearings and trials in Municipal matters that invoive a reasonabile likelihood
of a jail sentence or loss or suspension of license; (e) termination of parental rights
tnals; and (f) hearings for an adjudication of incapacity and appointment of a permanent
guardian. The Court’s Order comports with current practice and supports the continuity
of routine as well as emergent court functions during the COVID-19 crisis.

Livestreaming Technology Primarily Allocated for Criminal Matters

Over the past month, the New Jersey courts have leveraged technology to
enable remote proceedings in all divisions of the trial courts as well as in the Supreme
Count, Appeliate Division, and Tax Court. Our utilization of technology to advance the
work of the courts is considered to be a national model. Nevertheless, our resources
are finite, and the Court has determined to prioritize livestreaming for most criminal
matters and to permit livestreaming for court events in other divisions based on an
individualized determination.

Real-Time Access fo Court Events Available in All Divisions

The April 20 Order provides that interested persons may request real-time
access to observe events that are not livestreamed (so long as those events are not
proscribed from public access). Requests to observe an event that is not livestreamed
should be directed to the judge handling the matter. Requests should be submitted in
advance by emait if possible. An individual permitted to observe a court event in real-
time must comply with the Supreme Court Guidelines on Electronic Devices in the
Courts and other applicable Judiciary policies that prohibit the unauthorized
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transmission of video, audio, or photographic records absent specific written permission
of the Assignment Judge or designee.

Additional Options for Obtaining Audio or Video Records of Court Events

Records of remote court proceedings will continue to be available according to
. longstanding Judiciary policies. Requests for an audio record on a CD should be
submitted to the vicinage transcript office along with the required $10.00 fee.

in addition to this established process, the Order provides that individuals may
obtain a video or an audio record of a remote court event, and the timeframe for
providing that record will be expedited for victims. The Administrative Director will
promulgate a form for individuals to request an electronic (video or audio) file of a court
event, free of charge. Requests and responses will be submitted using email, and the
requesting party will receive a passwaord to access the electronic file. Individuals who
obtain a video or audio record of a court event conducted remotely must comply with all
applicable Judiciary policies, again including the Supreme Court Guidelines on
Electronic Devices in the Courts.

Events Guidance for All Divisions

The Court has delegated to the Administrative Director responsibility to develop
and maintain lists of typical events in each division of the trial courts (Civil, Criminal,
Family, and Municipai) with information as to the remote options (Zoom, Scopia,
Microsoft Teams, phone) that may be used for those events. A first iteration of this
detailed events guidance will be posted in the attorney and self-help sections of the
Judiciary's public website.

The lists are intended to provide guidance to attorneys and parties as to whether
their court matter jikely or possibly will be livestreamed, in part so that requests to
livestream (or not livestream) can be addressed in advance. The lists also will assist
attorneys in determining whether to request use of a particular technology, including to
accommodate interpreting needs or other issues. The events guidance will be refined in
the coming weeks, and court users should consult the Judiciary’s website for the most
current version,

Authority to Stay the Commencement of Certain Custodial Terms

The Court previously has recognized the harms attendant to detention in jails and
other facilities during the COVID-19 pandemic. To that end, the April 20 Order
authorizes judges to stay the commencement of certain custodial terms in Criminal,
Family, and Municipal matters, as well as to stay adjudications to secure placements in
juvenile delinquency matters. The Order requires detailed notice to victims to ensure an
opportunity to participate in the sentencing hearing or to object to the scheduling or

method of proceeding.



Next Steps and Questions

In addition to posting the initial Events Guidance Lists, we will be issuing a
directive that implements the provisions of the Court’s April 20 Order.

Questions about this notice should be directed to the Office of the Administrative
Director of the Courts at (609) 376-3000.

| ?\‘:\Q\,\*\\R jf"& :\“}‘Bﬂk\ka E),\& %

Glé’r{n A. Grant, JA.D. _
Acting Administrative Director of the Courts

Dated: April 20, 2020
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 coronavirus pandemic, the New
Jersey Judiciary is impleménting all available measures to apply social distancing
in court operations, consistent with the recommendations of the New Jersey
Department of Health and the Centers for Disease Control. At the same time,
courts throughout the state are endeavoring to meet their responsibilities to the
people and the State of New Jersey. To that end, the Judiciary has transitioned on
an emergent and temporary basis to a court system in which most, if not all,
matters that are presently being conducted are proceeding via video or telephone.
As a result, for the past month, many matters at all levels of the court syétem have
been conducted and resclved through virtual proceedings. Based on current
information, the need to use this alternate approach will continue for a number of
months,

Accordingly, it is ORDERED that during the pendency of the COVID-19
public health emergency:

1. All court proceedings, including but not limited to Central Judicial
Processing (CJP) hearings and pretrial detention hearings, will
coﬁt’mue to be conducted remotely'using video and/or phone options
to the greatest extent possible. Excluded from this provision are (a)

jury trials and petit and grand jury selections, which will not be
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conducted remotely, and (b} matters listed in paragraph 2 of this
order, which will be conducted only with the consent of all parties.

2. The following matters will be conducted remotely using video and/or
phone options only with the consent of all parties:

a. Sentencing hearings in Criminal, Family, and Municipal
matters;

b. Juvenile delinquency adjudications;

¢. Evidentiary hearings and bench trials in Criminal matters;

d. Evidentiary hearings and irials in Municipal matters that
involve a reasonable likelihood of a jail sentence or loss or
suspension of license;

e. Termination of parental rights trials; and

f. Hearings for an adjudication of incapacity and appointment of a
permanent guardian.

3. The provisions of this order shall apply to all trial courts in the State
of New Jersey, including the Municipal Courts, the Tax Court, and the
Superior Court (Civil, Criminal, Family, General Equity, Probate, and
Special Civil).

4. The Court delegates to the Administrative Director of the Courts the

authority to identify the particular video and/or phone technology
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options that should be used for the different events that may be
conducted remotely. That information will be made readily available
to attorneys and the public, and may be updated periodically.

. (a) Because the Judiciary’s ability to livestream court events that are
conducted remotely will be limited by the availability of finite
resources, Civil, Family, General Equity, Probate, Special Civil Part,
and Municipal matters will not be livestreamed absent a showing of
good cause, with the court to make that determination.

(b) Certain categories of proceedings should not be livestreamed
because of risks in a virtual setting that may not exist in the same way
or to the same degree in an in-person forum, for example, the risk of
inadvertent disclosure of confidential information in a civil
commitment hearing or of information about the location of a party in
a hearing on domestic violence or for other protective orders.

(c) Interested persons, including members of the public and the
media, may request real-time access to observe events that are not
livestreamed but are not proscribed from public access. Such access
will be permitted, subject to resource lilnitéﬁons, as determined by the

court,
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6. Records of all events that are not livestreamed will be preserved on
CourtSmart or other Judiciary approved recording systems and, except
for closed proceedings, will be accessible to the public, as follows:

a. Video or audio records of events that are not livestreamed will
be available within 48 hours after conclusion of the event,
except that such records will be available to victims or persons
with an individualized compelling interest as soon as possible
and no later than within 24 hours. Those timeframes may be
extended only in exceptional circumstances.

b. Written transcripts will be available as provided by N.J.S.A.
2B:7-4 and Rule 2:5-3.

7. Consistent with the following guidelines and the limitation set forth
above that sentencing hearings will proceed remotely only with the
consent of all parties, the court may stay the commencement of the
custodial portion of a sentence because of risks attendant to the
COVID-19 public health emergency, as follows:

a. In Criminal matters, the court may stay the commencement of
the custodial portion of a sentence that consists of a county jail
term of 364 days or less. If the custédial term is a condition of

probation, the defendant shall report to Probation as directed
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notwithstanding the stay of the commencement of that custodial
term,

. In Family quasi-criminal (FO) matters, the court may stay the
commencement of the custodial portion of a sentence that
consists of a county jail term of 180 days or less. If the
custodial term is a condition of probation, the defendant shall
report to Probation as directed notwithstanding the stay of the
commencement of that custodial term.

. In Municipal Court matters, the court may stay the
commencement of the custodial portion of the sentence that
includes a term of incarceration.

. To determine whether to stay the commencement of a custodial
term because of the ongoing public health emergency, judges
should consider whether a stay would pose a risk to the safety
of the public or the defendant. In that regard, judges must
consider and make findings on the risk of danger to the public,
the risk of flight, and the seriousness of the offense, among
other factors relevant to public safety. Judges should also
consider the positions of the defendant, the prosecution, and
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e. The court shall state reasons on the record for immediately
commencing or staying the start of a custodial term.

£ Unless the court orders otherwise or as otherwise provided by
law, certain other conditions of the sentence, including but not
limited to any monetary or coutt-ordered financial obligations,
restitution, no-contact orders, Megan’s Law registration
obligations, and driver’s license suspensions will commence
upon sentencing regardless of whether a stay is ordered.

8. Consistent with the principles set forth in paragraph 7, in Family
juvenile delinquency (FJ) matters, the court may stay the custodial
portion of a disposition to a secure placement for a term of 60 days or
less. If the disposition to a secure placement is & condition of
probation, the juvenile shall repott to Probation as directed
notwithstanding the stay of the commencement of the secure
placement term.

9. Implementation of the provisions of this order, including (a) the
determination of whether an event should be livestreamed, (b) the
availability of timely access to records of court proceedings, and (¢)
the right to participate in sentencing, including on the issue of whether

to stay commencement of a custodial term, shall take into
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consideration the rights of the victims in each such matter. In that
regard, County Prosecutors and other law enforcements agencies
shall, to the extent applicable, provide notice to victims of the
scheduling of the sentencing, hearing, including how the hearing is
proposed to be conducted and whether the court will consider staying
the commencement of the custodial portion of a sentence on
application of the defendant or on the court’s own motion. Victims
shall have an opportunity to participate in the sentencing hearing or to
object to the scheduling or method of proceeding.

10.This order is intended to be implemented in tandem with the Court’s
previous orders addressing the COVID-19 pandemic.

11.Depending on the duration of the COVID-19 pandemic; the Court

may reconsider and revise the provisions of this order.

For the Court,

B e
T '
= '\ \&-«W—.‘;{k ’W;M} P ]
Chief Justice

Dated: April 20, 2020
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APRIL 24 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — SECOND OMNIBUS ORDER ON COURT OPERATIONS AND LEGAL
PRACTICE —~ MORE OPERATIONS TO BE CONDUCTED REMOTELY; LIMITED
DISCOVERY EXTENSIONS AND TOLLING PERIODS

The New Jersey courts are committed to continuing court operations during and
after the COVID-19 public health emergency. To that end, the Supreme Court today
announced the next phase of remote court operations and legal practice. A copy of the
Court's April 24, 2020 Second Omnibus Order is attached.

Most Court Operations Are Continuing Remotely

During the COVID-19 pandemic, most court operations have continued remotely
in all levels of the court system. Since transitioning to virtual operations, the courts
have conducted more than 12,000 remote court events invoiving more than 80,000
participants.

Since the Court’'s March 27, 2020 Omnibus Order, involuntary civil commitment
hearings have resumed using video conferencing. As of April 27, 2020, civil arbitration
sessions and matrimonial early settlement panels also will resume using phone and
video options. Efforts to resolve matters in Landlord/Tenant (LT), Special Civit (DC),
and Small Claims (SC) cases will continue even while triais in those matters are
suspended.

More Court Matters Wili Resume in the Coming Weeks

The Court’s Order lifts the suspension of Municipal Court sessions. As of April
27, 2020, remote proceedings in the Municipal Courts may be conducted with the
consent of all parties. Effective May 11, 2020, with appropriate notice to the parties,
Municipal Court sessions can resume in individual Municipal Courts. Sessions may
only proceed by video or phone. Municipal Court sessions will resume to the extent
possible based on facilities, technology, and other resources.

As of May 11, 2020, attorney disciplinary matters and fee arbitrations also will
resume using remote options to the extent possible considering resources and
complexity.

Most Extensions of Discovery Deadlines and Tolling of Time Periods Will End as of May
10, 2020 ‘

Based on the demonstrated increased ability of the courts to handle matters
remotely, combined with the new electronic filing options available to attorneys and self-
represented litigants, legal practice generally can continue consistent with regular
timeframes. To that end, most discovery deadlines in Civil and Family matters generally
are extended through May 10, 2020, with lengthier extensions only in specific areas.
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Discovery involving medical professionals is extended through May 31, 2020, based on
the ongoing unavailability of those experts.

Jury Trials and Grand Jury Proceedings Are Still Suspended

It remains impracticable to plan for in-person jury frials or grand jury proceedings.
The April 24 Order continues the suspension of petit and grand juries through May 31,
2020. This continued suspension period will constitute additional excludabie time
attributable to the court.

Reguests in Individual Cases

The COVID-19 pandemic continues to affect attorneys, parties, and others, both
professionally and personally. “In recagnition of the pervasive and severe effects of the
COVID-19 pubilic health crisis, the court in any individual matter consistent with Rule
1:1-2(a) may suspend proceedings, extend discovery or other deadlines, or otherwise.
accommodate the legitimate needs of parties, attorneys, and others in the interests of
justice.” Such individual reguests for extensions may be submitted by letter in lieu of a
formal motion.

Next Steps

The New Jersey courts are continuing to provide meaningful access to justice
throughout this unprecedented emergency. Sustaining and expanding that access
requires a careful and considered balancing of the important intérests at stake, as
implemented in the Court's April 24 Second Omnibus Order. As the COVID-19
pandemic continues, the Court will revisit these matters and adjust as appropriate.

Questions about this notice should be directed to the Office of the Administrative
Director of the Courts at (609) 376-3000.

~ Ly S5

£

Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts

Dated: April 24, 2020
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various interim measures, including as set forth in
the March 27,2020 Omnibus Order, which suspended certain proceedings,
extended discovery and other deadlines, and tolled various timeframes.

In the past month, the court system has improved its capacity to handle
routine as well as emergent matters using video and phone options, and an
increasing number of matters at all levels of the New Jersey court system are being
conducted and resolved through virtual proceedings. To date, the New Jersey
courts have conducted more than 12,000 court events - including hearings on
motions, settlement and status conferences, arraignments, detention hearings,
municipal appeals, and other matters -- with more than 80,000 participants.

Based on guidance from the New Jersey Department of Health, the effects of
the COVID-19 crisis appear likely to continue, meaning that many court matters
will continye to be conducted using video and phone options.

Inits April 20, 2026 Order, the Court restated its commitment to supporting
court operations in a virtual format to the greatest extent practicable, subject to
constitutional considerations and the limitations of our finite resources.

The Court has considered the interim measures implemented by the March

27, 2020 Omnibus Order and other orders and determined that a number of
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provisions should be extended an additional month. Because certain other areas
can be addressed by video and phone options, suspensions and extensions do not
need to be continued across the board in those matters and will conclude on May
10, 2020. Thereafter, further extensions may be requested based on the specific
circumstances of a case,
Accordingly, it is ORDERED that effective immediately:
(1)JURIES
a. No new civil or criminal jury trials will be conducted until further
notice;
b. Suspension of grand jury empanelment dates and sessions is
extended as follows:
i. All grand jury empanelment dates, including for State Grand
Jury, are postponed; new notices will be issued rescheduling
grand jury selection for a date after May 31, 2020;
ii. All current grand jury sessions, including for State Grand
Jury, are cancelled through May 31, 2020;
1ii. The Judiciary and stakeholders will meet to explore potential
options for conducting virtual grand jury selections and

sessions; and
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(2) CRIMINAL

a. Based on the continued suspension of jury trials and grand jury

sessions, the provisions of the March {9 and March 27, 2020 Orders

regarding excludable time are extended as follows:

i.

il

il

In the computation of the time limits for the commencement
of a prosecution for an indictable offense under N.J.S.A.
2C:1-6(b), the additional period starting April 27 through
May 31, 2020, shall be tolled;

In the calculation of the time period for the retum of an
indictment for an eligible defendant detained in the county
jail, the additional period from April 27 through May 31,
2020, shall be excluded due to exceptional circumstances,
pursuant to N.J.S.A. 2A:162-22(b)(1)(f), and on account of
good cause for the delay, pursuant to N.J.S.A. 2A:162-
22(b)(1X!), namely, grand jury unavailability, which period
shall be attributable to the court;

In the calculation of the time period for the commencement
of trial for an eligible defendant detained in the county jail,
the additional period from April 27 through May 31, 2020,

shall be excluded due to exceptional circumstances, putsuant
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to N.ILS.A. 2A:162-22(b)(1)(f), and on account of good cause
for the delay, pursuant to N.J.S.A. 2A:162-22(b)(1)(1),
namely, the statewide postponement of jury trials, which
period shall be attributable to the court;

iv. Those excludable time provisions are not intended to prevent
the parties from making every effort to continue to resolve
cases prior (o indictm;:nt and trial, and courts will conduct
proceedings by video or phone, as appropriate;

b. Interim modifications to the process for search warrant and
communication data warrant applications and returns remain in full
force in effect as established by the April 1, 2020 Order; and

(3) CIVIL

a. In cases in which discovery deadlines had not expired as of March
16, 2020, the provisions of the March 17 and March 27,2020 Orders
are affirmed and extended, and Rules 4:24-1(a), 4:24-1(c), and 4:46- '
1 are relaxed and supplemented to permit the extension of discovery
deadlines for the additional period from April 27 through May 10,

2020;
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b. Discovery deadlines involving physical or mental examinations of
persons (Rule 4:19) shall be extended for the additional period from
April 27 through May 31, 2020;

c. The deadlines for filing affidavits of merit in medical and
professional malpractice cases will be extended for the additional
period from April 27 through May 31, 2020;

d. The time periods for dismissal of civil cases for lack of prosecution
will be tolled for the additional period from April 27 through May
31, 2020; and in addition, (a) automated lack of prosecution
dismissal processes for Law Division — Civil Part, Foreclosure, and
Chancery matters will be suspended for the additional period from
April 27 through May 31, 2020; and (b) automated default for DC
matters will be suspended for the additional period from April 27
through May 31, 2020;

e. For Track Assignment Notices issued from March 16 through April
26, 2020, the time period for issuance of a summeons pursuant to
Rule 4:4-1 was extended from within 15 days to within 60 days of
the notice. For Track Assignment Notices issued from April 27
through May 31, 2020, that time period is extended from within 15

days to within 30 days of the notice;
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f. The tolling of the timeframe for service of valid and timely Notices
of Tort Claim will be extended for the additional period from April
27 through May 31, 2020;

g. The extension of time periods for discovery, including but not
limited to interrogatories (Rule 4:17), discovery and inspection of
documents and property (Rule 4:18), depositions (Rules 4:14 and
4:15), and requests for admissions (Rule 4:22), will conclude as of
May 10, 2020, and to the extent that Rule 6:4-3 incorporates Part IV
discovery rules, the extension of time periods for discovery in
Special Civil Part matters will conclude as of May 10, 2020;

h. The Office of Foreclosure will not review or recommend motions or
judgments received on or after March 1, 2020 pending further court
order;

i. The general adjournments of hearings on involuntary civil
commitments have concluded, consistent with the dates set forth in
the March 27, 2020 Order, and adjournments may be requested
based on the specific circumstances of a case;

j- In the computation of time for discovery end dates, the additional
period from April 27 through May 10, 2020 will be excluded due to

exceptional circumstances. Further extensions of discovery end
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dates may be requested based on the specific circumstances of a
case;

. Landlord/tenant trials are suspended through May 31, 2020, and
lockouts of residential tenants (evictions) are suspended in |
accordance with Executive Order 106 (March 19, 2020). This
provision shall not prevent settlement negotiations, case4
management conferences, motions, and other proceedings, in an
effort to resolve matters;

Special Civil Part (DC) and Small Claims (SC) trial calendars are
suspended through May 31, 2020. This provision shall not prevent
settlement negotiations, case management conferences, motions,
and other proceedings in z;n effort to resolve matters;

. The relaxation and supplementation of Rule 1:6-4 is extended, and
the requirement to submit courtesy copies in Civil matters remains
suspended so long as the total submission (including appendices and
attachments) does not exceed 35 pages. When the submission is
more than 35 pages, courtesy copies still must be mailed or delivered
to the court and postmarked within two days of the electronic filing;
. Effective April 27, 2020, Civil Arbitration sessions will resume,

with participation in any session to be by video and/or telephone
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conferénce and initiated by an arbitrator or panelist, as detailed in
the April 16, 2020 notice to the bar. Any participant may apply to
the court for extension of deadlines or rescheduling of sessions as
may be required based on the specific circumstances of a case,
including but not limited to barriers to participation by video or
phone conferencing; and

o. The provisions of the April 8, 2020 Qrder remain in full force and
effect, and Rule 4:86 relating to guardianships of incapacitated
persons, is relaxed and supplemented based on current social
distancing requirements. Consistent with the April 20, 2020 Order,
hearings on the adjudication of incapacity and appointment of a
permanent guardian shall proceed using remote options only with
the consent of all parties. Other probate and guardianship matters
will continue using remote options; and

(4)FAMILY

a. The extension of discovery deadlines pursuant to Rule 5:5-I(e) will
conclude as of May 10, 2020, except that deadlines for discovery
involving experts will be extended through May 31, 2020. Further
extensions of discovery deadlines may be requested based on the

specific circumstances of a case;
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b. The tolling of time periods for dismissal of family cases for lack of
prosecution will conclude as of May 10, 2020. In addition, the
suspension of automated lack of prosecution dismissal processes for
'family matters will conclude as of May 10, 2020;

c. Effective April 27, 2020, Matrimonial ESP sessions will resume,
with participation in any session to be by video and/or telephone
conference and initiated by a panelist, as detailed in the April 22,
2020 notice to the bar. Any participant may apply to the court for
extension of deadlines or rescheduling of sessions as may be
required based on the specific circumstances of a case, including but
not limited to barriers to participation by video or phone
conferencing. The provisions of Rules 5:5-5 and 5:5-6 are relaxed
and supplemented: (i) to permit the extension of ESF timeframes,
(1i) to allow submissions to be sent directly to the panelists, and (iii)
to allow post-ESP events to proceed without the simultaneous entry
of an court order; and

(5) TAX
a. The provisions of the Orders dated March 19, April 6, and April 21,

2020 remain in effect with respect to the extension of filing
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deadlines for state tax controversies and local property tax appeals;
and

(6)MUNICIPAL

a. Municipal Court sessions have been suspended through April 26,
2020, consistent with the March 27, 2020 order;

b. Starting on April 27, 2020, Municipal Court sessions may be
conducted with the consent of all parties. Effective May 11, 2020,
with appropriate notice to the parties, Municipal Court sessions can
resume in individual Municipal Courts. All sessions may only
proceed in a virtual (video or phone) format. The resumption of
sessions shall be to the extent possible, based on facilities,
technology, and other resources, and shall be consistent with the
provisiéns of the April 20, 2020 Order regarding remote
proceedings; and

(7)ALL COURTS

a. To the extent practicable through May 31, 2020, depositions should
continue to be conducted remotely using necessary and available
video technology, and in those circumstances court reporters may

administer and accept oaths remotely;
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b. To the extent practicable, and consistent with the provisions of the
Court’s April 20, 2020 Order, court matters including hearings,
conferences, and arguments, will be conducted by video or phone
conferencing, and in-person appearances will be permitted only in
emergency situations;

c. As provided in the March 25 and March 27, 2020 Orders, all
depositions and appearances for any doctors, nurses, or healthcare
professibnals involved in responding to the COVID-19 public health
emergency were suspended through April 26, 2020, and will remain
suspended for the additional period from April 27 through May 31,
2020, except for appearances and depositions (i) that are requested
by the doctor, nurse, or healthcare professional; or (ii) that are for
matters related to COVID-19;

d. In the computation of time periods under the Rules of Court and

under any statute of limitations for matters in all courts, for purposes

of filing deadlines, except as otherwise provided in this order, the

period from March 16 through May 10, 2020 shall be deemed the

same as a legal holiday;
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e. The provisions of the April 7, 2020 Order relaxing Rule 4:4-4(a)(7)
so as to permit electronic service of process by email on the State of

New Jersey are continued; and

(8) DISCIPLINARY MATTERS & FEE ARBITRATION

a. The relaxation of the rules pertaining to the attorney disciplinary
system, including Rules 1:20-1 et seq. (discipline of members of the
bar) and Rules 1:20A-1 et seq. (fee arbitration), is extended as
follows:

i. Incomputing time periods under the Rules of Court for
the purposes of grievances, formal pleadings, hearings
and procedural deadlines, the additional period from
April 27 through May 10, 2020 shall be deemed the
same as a legal holiday and thus shall be tolled;

il. The Court continues to authorize the use of email for
submission of grievances to the Office of Attorney
Ethics;

b. Effective May [1, 2020, disciplinary hearings and fee arbitrations
will resume in a virtual (video or phone)} format to the extent
possible based on facilities, technology, and other resources; and the

nature and complexity of the matter. The Director of the Office of
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Attorney Ethics shall exercise discretion and proceed in relatively

straightforward matters; and

(9)BOARD OF BAR EXAMINERS

a. The rules pertaining to the application for admission to the practice
of law, Rules 1:24-1 et seq., are relaxed as set forth in the April 6,
2020 Order regarding cancellation of the July 2020 bar examination
and relaxing Rule 1:21 so as to permit certain law graduates to
practice subject to conditions and with supervision prior to passing

the bar exam; and

(10) ELECTRONIC SIGNATURES
a. The provisions of Rule 1:32-2A(c) and all other Court Rules
requiring original signatures on filings are relaxed and
supplemented so as to permit electronic signatures to be used in all
filing processes temporarily authorized to be used during the
COVID-19 crisis, including, in addition to those matters listed in the
March 27, 2020 Order: (i) exemplified documents signed by the
Superior Court Clerk in the presence of a judge, and (ii) certified

documents; and
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(11) APPELLATE DIVISION

a. The tolling provisions of the March 17 and March 27, 2020 orders,
and this order, do not apply to appeals involving the termination of
parental rights, in particular: (i) the tolling provisions do not apply
to the calculation and enforcement of deadlines for the taking of
appeals, and to the prosecution and oppositioﬁ to those appeals, filed
pursuant to Rule 2:4-1{a)(1); (ii) appeals from those judgments must
be filed within 21 days of their entry, and otherwise, a motion to file
the appeal as within time must be filed; and (iii) all existing
expedited deadlines and those prospective expedited deadlines to be
established as appeals are processed remain in full force and effect
and are not tolled;

b. As provided in the April 9, 2020 Order, there has been no tolling of
pretrial detention appeals or pretrial detention filings, including
appeals filed pursuant to Rule 2:9-13, responses to those appeals,
and motions for leave to appeal pursuant to Rule 2:5-6 and Rule
3:4A(e);

c. Appellate Division matters that are expedited will continue to
proceed on an expedited track, including: (i) appeals from motions

for leave to appeal that are not summarily decided, Rule 2:11-2; (ii)
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appeals from orders compelling arbitration or denying arbitration,
whether the action is dismissed or stayed; (iii) appeals where the
court has ordered acceleration; and (iv) other appeals that may be
expedited pursuant to statute, case law, or court rule. Briefing
deadlines that fall within the tolling provisions of the Court's March
17 and March 27, 2020 Orders for those and other expedited
Appellate Division matters remain in full force and effect and are
not tolled;
d. The provisions of the notice issued on April 15, 2020 remain in
effect; and
(12) Requests for extensions of time in individual cases, based on specific
circumstances, may be submitted by letter in lieu of a formal motion; and
(13) In recognition of the pervasive and severe effects of the COVID-19
public health crisis, the court in any individual matter consistent with Rule
I:1-2(a) may suspend proceedings, extend discovery or other deadlines, or
otherwise accommodate the legitimate needs of parties, attorneys, and
others in the interests of justice; and
(14) This order is intended to be implemented in tandem with the Court’s

April 20, 2020 Order on the continuation of remote proceedings; and
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(15) Depending on the duration of the COVID-19 pan;:iemic; the Court may

reconsider and revise the provisions of this order.

Dated: April 24, 2020

16

For the Court,
7y

[ S }%

Chief Justice
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MAY 28 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — THIRD OMNIBUS ORDER ON
COURT OPERATIONS AND LEGAL PRACTICE

The Supreme Court today-issued its Third Omnibus Order on Court Operations
and Legal Practice in response to the ongoing COVID-19 pandemic. A copy of the
Order is attached. ‘

This May 28, 2020 Third Omnibus Order addresses all provisions Of the April 24,
2020 Second Omnibus Order (and the May 15, 2020 clarification order). It continues
some of those provisions through dune 14, 2020 affirms that other provi isions remain in
full force and effect, and lists those provisions that have concluded,

Ammng other key provisions, the Third Omnibus Order provides that new jury
trials and in-person jury selections continue te be suspended, as are trials
tandlord/tenant matters. The suspension of most depositions and appearances" of
healthcare professionals involved in responding to COVID-19 also is éxtended through
June 14, 2020, and discovery involving experts and medical professionals fikewise is
extended. |ntenm operational adjustments required by the social distancing measures
attendant to COVID-19 ~ including the modified process for search warrants and
communication data warrants, the option of electronic service of process on the State of
New Jersey, and the relaxation of electronic signature requirements — remain in full
force and effect. Most other adjustments, including most discovery and tolling
provisions, either concluded on May 10, 2020 or will conclude after May 31, 2020,
While blanket suspensions, extensions, and tolling provisions have conciuded or will
conclude shortly, the May 28, 2020 Third Omnibus Order permits extensions based on
the individual facts of a case and allows requests for such relief by letter rather than
motion.

The New Jersey courts are continuing to expand the use of remote court
operations through video and other means, thereby sustaining access to justice
throughout this unprecedented extended emergency. As the COVID-19 pandemic
continues; the Court will revisit the provisions of the Third Omnibus Order and make
adjustments as appropriate.

Questions about this notice or the Court’s:Third Omnibus Order may be directed
to the Office of the Administrative Director of the Courts at (603) 376-3000.

i‘Y\Q\m A gﬂwif by na

Glenn A..Grant, J.A.D.
Acting Administrative Director of the Courts

Dated: May 28, 2020 A 43




SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various interim adjustments to court operations,
including as set forth in the March 27, 2020 First Omnibus Order and April 24,
2020 Second Omnibus Order.

Court operations are continuing in a virtual format to the greatest extent
practicable, subject to constitutional considerations and resource limitations. To
date, the New Jersey courts have conducted more than 30,000 court events
involving more than 250,000 participants.

A public health emergency has been continued in New Jersey at least
through June 5, 2020, and current health guidance suggests that in-person court
operations will not resume in full for some time.

The April 24, 2020 Second Omnibus Order (as clarified by the May 15,
2020 Order) provided for certain limited extensions of deadlines and tolling of.
timeframes. This Third Omnibus Order continues some of those extensions and
tolling provisions through June 14, 2020, affirms that other provisions remain in
full force and effect, and lists those provisions that have concluded.

Accordingly, it is ORDERED that effective immediately:

Ad4
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1. The following provisions of the April 24, 2020 Second Omnibus Order (as
clarified by the May 15, 2020 Order) are extended for the additional period
from June 1 through June 14, 2020:

¢ 1(a)— no new jury trials

¢ 2(a)— excludable time

e 3(b)— discovery involving physical or mental examinations

¢ 3(c)— time period for filing affidavits of merit

¢ 3(k) —no lockouts of residential tenants (evictions); no landlord/tenant
(LT)l trials; ongoing efforts to seftle LT matters

¢ 3(1) — no Special Civil Part (DC) or small claims (SC) trial calendars;
ongoing efforts to settle DC and SC matters; judges may conduct DC
and SC trials in a virtual format with the consent of all parties

¢ 3(m)— no courtesy copies in civil matters, and as provided in the May
15, 2020 order in matrimonial (FM) matters, if the total submission
does not exceed 35 pages

¢ 4(a) - expert reports in family

¢ 7(c)— healthcare providers excused from depositions and appearances

2. The following provisions of the April 24, 2020 Second Omnibus Order (as
clarified by the May 15, 2020 Order) remain in full force and effect:

¢ 2(b)— process for search warrants and communication data warrants
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3(h) — Office of Foreclosure

3(o0) — guardianships of incapacitated adults

5 — Tax Court

6 — Municipal Courts

7(a) — remote depositions

7(b) — remote proceedings in general

7(e) — electronic service on the State of New Jersey.
8(a)(ii) and (b) — discipline and fee arbitration
9 — Board of Bar Examiners

10 — electronic signatures

11 — Appellate Division

12 — |etter requests for extensions

13 — extensions based on individual facts of a case

3. The following provisions of the April 24, 2020 Second Omnibus Order (as

clarified by the May 15, 2020 Order) have concluded:

3(a) — civil discovery deadlines

3(d) — tolling for lack of prosecution dismissals in civil matters
3(e) — Track Assignment Notices

3(f) — Notices of Tort Claims

3(g) — pretrial discovery in civil matters
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3(i) — involuntary civil commitment hearings

3(j) — discovery end dates

3(n) — civil arbitration

4(a) — family discovery deadlines except for experts

4(b) — tolling for lack of prosecution dismissals in family matters
4(c) — matrimonial early settlement panels

7(d) —tolling in general

8(a)(i) — tolling for disciplinary matters and fee arbitration

4. Suspension of grand jury empanelment dates and sessions is extended as

follows:

a. In-persen grand jury selections and sessions shall not be scheduled
through at least June 14, 2020; and

b. Grand juries may convene remotely consistent with the Pilot
Program for Virtual Grand Juries as authorized by the Court’s May
14, 2020 Order, which currently is operating in Bergen and Mercer

Counties.

5. This order is intended to be implemented in tandem with the Court’s April

20, 2020 Order on the continuation of remote proceedings.
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6. Depending on the duration of the COVID-19 pandemic, the Court may

reconsider and revise the provisions of this order.

For the Cc:uri:? B
Chief Justice

Dated: May 28, 2020
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JUNE 10 NOTICE AND
POST-PANDEMIC PLAN

NOTICE TO THE BAR

COVID-19 — New JERSEY CCOURTS POST-PANDEMIC PLAN —
TRANSITION FROM PHASE 1 (REMOTE OPERATIONS) TO PHASE 2 (LIMITED
OnsITE PRESENCE AND IN-PERSON COURT EVENTS)

The Supreme Court has approved the first part of the New Jersey Courts Post-
Pandemic Plan (Plan) for transitioning from fully remote court operations (Phase 1) to
the gradual return to courthouses and court facilities (Phase 2). The New Jersey courts
will begin the incremental implementation of Phase 2 starting on Monday, June 22,
2020.

The Judiciary developed the comprehensive plan for safely resuming in-person
court services in collaboration with Judiciary stakehalders, including representatives
from the Departments of Health, Corrections, Human Services, Treasury, and Children
and Families, as well as the Attorney General, Public Defender, Sheriffs Association,
Wardens Association, State Bar Association, and Legal Services, as well as judges and
court staff.

The Plan memorializes our current Phase 1 status and the factors considered in
determining to proceed to Phase 2. It outlines the precautions that have been and will
be implemented before our buildings are opened for any in-person proceedings,
including requirements to wear masks in non-private areas and to maintain social
distancing as set forth in the Court’'s June 9, 2020 Order. As noted, the Plan also lists
those court events that in Phase 2 will continue to be conducted remotely and those
events that may, consistent with Supreme Court guidance, be conducted onsite.

The Plan for moving forward to Phase 2 is posted on the New Jersey courts
public website (njcourts.gov).

As we have throughout the COVID-19 public health emergency, the Judiciary will
continue to provide information and guidance to attorneys, litigants, and members of the
public regarding the status of cur court facilities and operations. We will issue additional
information, including on the subsequent transitions to Phases 3 and 4, as soon as
available.

%‘\Q\;&\,\ }& &m@\ by OB

e

Hon. Glenn A. Grant, JA.D.
Acting Administrative Director of the Courts

Dated: June 10, 2020
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Supreme Court Approved Post-Pandemic Plan

Chief Justice Stuart Rabner and the Supreme Court have approved the
following steps for the gradual resumption of certain in-person court events,

as recommended by the New Jersey courts Post-Pandemic Planning
committees.

This preliminary report focuses on the status of court operations today - in
Phase 1 — and how the New Jersey courts will safely begin to return to our
court buildings in Phase 2, starting June 22, 2020.

As we have throughout the COVID-19 crisis, we will continue to provide
current information on court events and operations, including on our public
website (njcourts.gov).

£
= g
New Jersey Judiciary %”]';‘; New jefsey COUITS

tedapendanie - lmegrity » Falemess « Quakity Service Post-Pandemic Plan - Phases of Return

A51



Overview of First Interim Report

This report memaorializes our current status — in Phase 1 — and the factors
considered in determining when to proceed to Phase 2.

It outlines the precautions being implemented before our buildings are
opened for any in-person proceedings.

Those precautions include requirements to wear masks in non-private areas and
to maintain social distancing. (See Supreme Court's June 9, 2020 Order)

It also lists court events that in Phase 2 will continue to be conducted remotely

and those events that may, consistent with Supreme Court gu;dance, be
conducted ons ite.

New Jersey Judiciary g‘}t?NeW ]ergey' COU Its

independence « kiegrity - Famuss - Quality Service Post-Pandemic Plan - Phases of Returs 3
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Post-Pandemic Planning

« Several weeks ago, Chief Justice Rabner convened a working group to plan for
the future of court operations during and after the COVID-19 pandemic.

+ Acting Administrative Director of the Courts Glenn A. Grant chairs a stakeholder
coordinating committee that includes representatives from the Departments of
Health, Corrections, Human Services, Treasury, and Children and Families, as
well as the Attorney General, Public Defender, Sheriffs Association, Wardens
Association, State Bar Association, and Legal Services.

< &

Nevw Jersey Judiciary @I‘:Fr N@XV ]Crsey COUITS
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Post-Pandemic Planning

« The stakeholder coordinating group is working with four subcommittees
focused on court operations (case management and court administration),
human resources, resuming jury trials, and health and safety / facilities.

* Each subcommittee submitted a detailed report and recommendations for the
first steps in the gradual reopening of court buildings. Their collective
recommendations were reviewed with the stakeholder coordinating committee
and approved by the Supreme Court.

* This report focuses on the first two phases of the gradual reopening of New
Jersey state courthouses and facilities, with the principles of this plan extending
as applicable to the Municipal Courts.

é%igl\lew Jersey Cou rs

New Jersey Judickiry
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Phases of Return

We wilf return to our court buildings incrementally, in phases:

« Phase 1: {(March 18-June 21, 2020) Status Quo / Remote Operations - less than 5 % of
judges and staff onsite; buildings closed to attorneys and the pubilic

* Phase 2: (June 22, 2020) Gradual and Limited Return — starting with 10-15% of judges and
staff onsite; certain matters that cannot proceed remotely may be conducted onsite

* Phase 3: New Operations — ongoing remote o(g:erationg with gradually increasing onsite
events, eventually including néw jury trials; 50-75% of judges and staff onsite (with
staggered schedules)

* Phase 4: Ongoing Model - once a vaccine is available and/or herd immunity is established;
up to 75-80% of judges and staff onsite

New Jersey Courts

=k
New Jersey Judiciary {—'{ \
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Current Status and Ongoing Monitoring

* The New Jersey courts have been in Phase 1 since mid-March -
operating remotely with less than 5% of employees onsite in
courthouses and facilities

* Remote operations will continue as required during the public
health emergency (extended through July 5)

» We will continue to track COVID-19 trends - including
hospitalizations, new cases, and deaths - and will be guided by
those trends in moving to Phase 2

5

% &
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Statewide and County Level Determinations

* The New Jersey courts are implementing a statewide plan for the
gradual return to our buildings

» However, we are monitoring and will adjust our reopening plans
based on county-level dynamics, including potential future COVID-
19 flare-ups in any area

* We will provide information to judges, staff, and court users,
including attorneys and self-represented litigants, on the status of
court events and services in each facility

New Jersey Judiciary E NeW J e‘r ‘5 ey Cour tS
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Current Status and Ongoing Monitoring
By The New York Times Updated June 9,‘ 2020, 6:30 P.M. E.T.

WORID COUNTRIES ™  US.A. STATES ™S N.Y.C.
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Current Status and Ongoing Monitoring

New reported cases by day in New Jersey

New
SO0 Rl cases
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Current Status and Ongoing Monitoring

Mew reported deaths by day in New lersey

New
deaths

400 claaths

New Jersey Courts
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Current Status and Ongoing Monitorting

v
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For further information, see htips//projects.ni.com/coronavirus-tracker/
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Phase Two - Criteria

* All baseline criteria met (no barrier to in-person gatherings +
ongoing positive COVID-19 trends as determined by the Judiciary +
judge/staff readiness); and

* Facilities and health/safety preparations must be sufficient to
support the number of people coming to the courthouse (e.g.,
appropriate cleaning, point-of-entry precautions, signage).

&
i New ]erse;y Courts
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Health and Safety / Facilities Preparations

« Judiciary policies will follow the best scientific or medical information
(CDC, NJ DOH, OSHA/PEQOSH)

* Before returning to court buildings, all employees will receive mandatory
orientation/training with an emphasis on COVID-19 safety

= Appropriate COVID-19 cleaning policies will be implemented in coordination
with partners (Treasury, Counties)

* Thermal scanning may be implemented in coordination with partners
(Sheriffs, New Jersey State Police, Municipal Court security)

=+ New Jerscy Courts
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Health and Safety / Facilities Preparations (Cont’d)

* Point of entry requirements: (a) posted screening questions; (b) signs advising
of thermal scanning and requirement that all entrants wear masks; (c) hygiene
stations installed past security screening

« Barriers, shields, and/or sneeze guards will be installed in appropriate locations

* Signs throughout court buildings: (a) handwashing; (b) disease prevention; ()
social distancing; (d) masks policy; (e} floor markers for elevators and one-way
travel in common areas and stairwells

» Posted protocols for restrooms (occupancy limits, social distancing, paper
towels, sanitizer)

New Jersey Courts
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New Jersey Judiciary ﬁw‘

Ab4



Phase Two — Criteria: Limited Judges / Staff Onsite

For transition to Phase 2;

* On a county basis, onsite presence may revert to Phase 1 if any
preconditions change (e.g., COVID-19 trends worsen in the area);
and

« We will relocate people away from areas with recent exposure
(pending appropriate cleaning)

New Jersey Judiciary g?%% New ]’erge)r Courts
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Ongoing Remote Operations — With Exceptions

During Phase 1 and the transition to Phase 2:

+ Court events that are successfully being handled remotely will continue to be
handled remotely during the transition to Phase 2 and increased presence in
our buildings

» As determined by the Supreme Court, court events that cannot be handled
remotely (e.q., based on lack of consent to proceed remotely or Judiciary
determination that it should be in person) may be conducted onsite

* In Phase 2, state court facilities are open only to attorneys, litigants, and
members of the public with scheduled proceedings or appointments

New Jersey Courts
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Ongong Remote Operations — Criminal

In Phase 2, most Criminal proceedings will continue to be handled
remotely, including but not limited to:

« Centralized First Appearance/CJP; motions for pretrial detention, release
revocation, and to reopen detention; speedy trial and extradition
hearings; violations of monitoring and of probation, for defendants in
custody; pretrial and other conferences; bench trials and sentencings_
with consent; Intensive Supervision Program (ISP) hearings; Extreme Risk
Protective Order (ERPO); pretrial monitoring; and operational matters
(e.g., PS] reports)

+ For detailed information see the Events Guidance on njcourts.gov

-

New Jersey Courts
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Potential Onsite Events - Criminal

As we transition to Phase 2, the following Criminal matters may, consistent
with Supreme Court guidance, be handled in person:

Completion of suspended jury trials (5 statewide) with consent of all
attorneys and parties and approval of the Chief Justice;

Subject to social distancing and other requirements, in the absence of
consent to proceed remotely, bench trials, testimonial motions, pretrial
hearings, sentencings, guilty pleas, and Final ERPO hearings; violation of
monitoring and violation of probation for defendants not in custody may
be conducted in person in Criminal matters

]

New Jersey Courts
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Prisoner Management in the Courthouse

Note:
In-person appearances by inmates will be strictly limited during Phase 2

The court should be notified by either DOC or the County warden or sheriff of any
inmate who has tested positive for COVID-19 who has been in the courthouse in
the two weeks prior to the discovery

The court will notify DOC or the County if a judge or court employee has tested
positive for COVID-19 within 14 days of any proceeding involving an inmate

NP o NCW ]erse y Courts
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Ongoing Remote Operations - Family

In Phase 2, most Family proceedings will continue to be handled remotely, including but not
limited to:

» Orders to Show Cause and returns on OTSC; bench trials; motions; child support hearings
including de novo hearings; default hearings; uncontested divorces; conferences;
mediations; Temporary Restraining Order applications and appeals; DV dismissals; Final
Restraining Order hearings; restraining order violations (FO); violations of monitoring and
of probation; fact findings; permanency hearings; children in court compliance reviews;
children in court and juvenile bench trials with consent of the parties; and uncontested
adoptions

+ For detailed information see the Events Guidance on njcourts.qov
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Potential Onsite Operations - Family

As we transition to Phase 2, the following Family matters may, consistent with
Supreme Court guidance, be handled in person subject to social distancing and
other requirements:

+ in any Family docket, hench trials and hearings for matters that are especially
complex {at a minimum, involving numerous parties or witnesses, or
significant evidence in a format that cannot be handled remotely, such as
physical evidence or videos in a non-standard format)

« sentencing hearings for quasi-criminal matters (FO) and juvenile delinquency
matters (FJ) (in the absence of consent to proceed remotely)

Mew Jersey Judiciary ‘éé g]' W j €L Se} ("Qurﬁs Fost- Pandentic Plag ~ Phuses of Rewren
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Ongoing Remote Operations - Civil

In Phase 2, most Civil proceedings will continue to be handled remotely,
including but not fimited to:

« Orders to Show Cause and returns on OTSC; bench trials; motions; hearings;
case management and other conferences; mediation; arbitration; uncontested
guardianship hearings; special medical guardianships; stays of sheriff’s sales
and evictions; Special Civil (DC) and Small Claims (SC) trials with consent; and
involuntary civil commitment initial hearings and reviews

« For detailed information see the Events Guidance on njcourts.gov

& -
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Potential Onsite Operations - Civil

As we transition to Phase 2, the following Civil matters may, consistent with Supreme
Court guidance, be handled in person:

« Completion of suspended jury trial (1 statewide) with consent of all attorneys and parties and
approval of the Chief Justice

« Subject to social distancing and other requirements, in the absence of consent to proceed remotely,
bench trials and hearings may be conducted in person in all Civil dockets for matters that are
especially complex (at a minimum, involving numerous parties or witnesses, or significant evidence
in a format that cannot be handled remotely, such as physical evidence or videos in a non-standard
format)

« Contested hearings for an adjudication of incapacity and appointment of a permanent guardian

'New Jersey Courts
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Ongoing Remote Operations - Municipal

In Phase 2, most Municipal Court proceedings will continue to be handled
remotely, including but not limited to:

* Disorderly persons / petty disorderly persons offenses, traffic, DWI dispositions,
parking, local ordinance, penalty enforcement and other hearings; First
Appearance/CJP; violations of monitoring and probation; bench trials,
sentencing hearings, evidentiary hearings, and testimonial motions with
consent; guilty pleas; post-adjudication and non-compliance hearings; and
dismissals

* For detailed information see the Events Guidance on njcourts.gov
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Potential Onsite Operations — Municipal

As we transition to Phase 2, the following Municipal Court matters may,
consistent with Supreme Court guidance, be handled in person:

« Subject to social distancing and other requirements, in the absence of consent
to proceed remotely, bench trials and hearings may be conducted in person in
Municipal Court matters that are especially complex (at a minimum, involving
numerous parties or witnesses, or significant evidence in a format that cannot
be handled remotely, such as physical evidence or videos in a non-standard

format), including DW! trials and other matters involving consequences of
magnitude

« Vicinage management will partner with municipalities to help implement the
relevant provisions of this plan in the Municipal Courts, including but not
limited to issues involving court security and health and safety

. . "
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Supreme, Appellate, and Tax Courts

As we transition to Phase 2, the expectation is that Supreme Court
and Appellate Division arguments and most Tax Court proceedings
will continue to be handled remotely

As with the trial divisions of the Superior Court and the Municipal
Courts, exceptions may be permitted

e
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Remote Probation Supervision

Adult/Juvenile/Drug Court/ISP Supervision
* Supervision of low and medium risk clients by phone or video

* Supervision of high risk and specialized caseloads, and Intensive Supervision
Program (ISP) clients by phone or video

* Curbside home visits
+ Drug testing by oral swab for certain drug court clients

Probation Child Support Enforcement

» Monitor cases remotely

» Customer service by phone

* Hold Enforcement of Litigant’s Rights (ELR) hearings by phone/video

New Jessey Judiciary New JCI'SCY (JOU.ITS
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Potential In-Person Probation Operations

» Up to 10-15% of high risk and specialized caseloads and ISP clients to report in
person using staggered schedules

« Up to 10-15% of high risk and specialized caseloads and drug testing by oral swab or
unhmé)n;tomd urine testing to be conducted at court facilities using staggered
schedules

+ Drug Court Phase 1 and High-Risk Phase 2 in person reporting every other week in
the courthouse and drug testing by oral swab or unmonitored urine testing with
staggered reporting schedules

= Begin in-person customer service by appointment

£
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Ongoing Court User Assistance

The New Jersey courts are continuing to provide information and
support to attorneys, self-represented litigants, and other court users

Vicinage ombudsmen serve as the frontlines for handling questions
and assisting users in nhavigating the system and using new electronic

filing options, including the Judiciary Electronic Document
Submission (JEDS) system
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- Conclusion and Next Steps

These recommendations — and the comprehensive committee
reports on which they are based - were reviewed with the
stakeholder coordinating committee on May 29, 2020

The SuPreme Courton June 9,2020 agﬁroved this approach for
Phase 1 and the gradual transition to Phase 2

Further information and guidance on the transition to Phase 3 and
beyond will be provided when available
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JUNE 11 NOTICE AND ORDER
NOTICE TO THE BAR

COVID-19 - FOURTH OmMNIBUS ORDER ON
CoURT OPERATIONS AND LEGAL PRACTICE

The Supreme Court today issued its Fourth Omnibus Order on Court Operations

and Legal Practice in response to the ongoing COVID-19 pandemic. A copy of the
Order is attached.

This June 11, 2020 Fourth Omnibus Order follows the format of the May 28,

2020 Third Omnibus Order. It continues certain suspensions and extensions through
June 28, 2020 and affirms that other provisions remain in fuli force and effect. italso
provides updated direction in the following areas:

L4

Jury Trials. Continuing the suspension of new jury trials and providing that
ongoing jury trials suspended during COVID-19 may resume consistent with
public health precautions with the consent of all parties;

Grand Jury. Extending the suspension of in-person grand jury selection and
sessions and affirming that grand juries may convene remotely consistent with
the Pitot Program for Virtual Grand Juries, which currently is operating in Bergen
and Mercer Counties;

Landiord/Tenant. Providing as to landlord/tenant proceedings that (i) lockouts of
residential tenants (evictions} continue to be suspended in accordance with
Executive Order 106 (March 19, 2020); (i) landlord/tenant complaints may
continue to be filed with the courts, and new complaints will include an email
address for the iandlord and fo the extent available an email address for the
tenant; (i) the court wilt schedule conferences, including to obtain or confirm
contact information from the parties and conduct settlement negotiations in an
effort to resolve matters; and (iv) trials continue {o be suspended until further
notice;

Tax Court. Affirming provisions of prior orders as to the extension of all filing
deadlines for state tax controversies while vacating provisions as to local
property tax appeals; and

Trial Court Filing Deadiines. Restating that in the computation of time periods
under the Rules of Court and under any statute of limitations for matters in ali trial
divisions of the Superior Court, the period from March 16, 2020 through May 10,
2020 wiil not be included in calculating those trial court filing deadlines.

As the COVID-19 pandemic continues and based on developments in the coming

weeks, the Court wili revisit the provisions of the Fourth Omnibus Order and make
adjustments as appropriate.
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Questions about this notice or the Court's Fourth Omnibus Order may be
directed to the Office of the Administrative Director of the Courts at (609} 376-3000.

I T
i MDA A ¢ of ol by B

Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts

Dated: June 11, 2020

A82



SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various interim adjustments to court operations,
including as set forth in the March 27, 2020 First Omnibus Order, April 24, 2020
Second Omnibus Order, and May 28, 2020 Third Omnibus Order.

Court operations are continuing in a virtual format to the greatest extent
practicable, subject to constitutional considerations and resource limitations. To
date, the New Jersey courts have conducted more than 35,000 court events
involving more than 320,000 participants.

A public health emergency has been continued in New Jersey at least
through July 5, 2020, and current health guidance suggests that in-person court
operations will not resume in full for some time,

At the same time, the New Jersey courts are implementing the first phase of
a Post-Pandemic Plan, with limited numbers of judges and employees preparing to
return to courthouses and court facilities starting June 22, 2020, subject to
statewide precautions including requirements to wear masks or face coverings in
non-private areas and to maintain social distancing as set forth in the Court’s June
9, 2020 Order. As part of the transition to Phase 2, all levels of the courts may

begin to conduct certain limited in-person proceedings and onsite operations as

A83
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The April 24, 2020 Second Omnibus Order provided for certain limited
extensions of deadlines and tolling of timeframes, which were continued, affirmed,
or concluded in the May 28, 2020 Third Omnibus Order. This Fourth Omnibus
Order further continues some of those extensions through June 28, 2020, affirms
that other provisions remain in full force and effect, and lists those provisions that
have concluded.

Accordingly, it is ORDERED that effective immediately:

1. The following provisions of the April 24, 2020 Second Omnibus Order as
extended by the May 28, 2020 Third Omnibus Order are extended for the
additional period from June 15 through June 28, 2020:

¢ 1(a) - no new jury trials; however, ongoing jury trials suspended
during COVID-19 may resume consistent with public health
precautions with the consent of all parties

o 2(a)— excludable time

¢ 3(b)-— discovery involving physical or mental examinations

¢ 3(c)-time period for filing affidavits of merit

¢ 3(l) ~no Special Civil Part (DC) or small claims (SC) trial calendars;
ongoing efforts to settle DC and SC matters; judges may conduct DC

and SC trials in a virtual format with the consent of all parties
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3(m) — no courtesy copies if the total submission does not exceed 35
pages in civil matters and as provided in the May 15, 2020 order in
matrimonial (FM) matters

4(a) — expert reports in family

7(c) — healthcare providers excused from depositions and appearances

2. The following provisions of the April 24, 2020 Second Omnibus Order (as

affirmed by the May 28, 2020 Third Omnibus Order) remain in full force

and effect:

®

2(b) ~ process for search warrants and communication data warrants
3(h) — Office of Foreclosure

3(0) — guardianships of incapacitated adults

6 — Municipal Courts

7(a) — remote depositions

7(b) ~ remote proceedings in general

7(e) — electronic service on the State of New Jersey
8(a)(ii) and (b) — discipline and fee arbitration

9 — Board of Bar Examiners

10 — electronic signatures

11 - Appellate Division

12 - letter requests for extensions
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¢ 13 — extensions based on individual facts of & case
3. Suspension of grand jury empanelment dates and sessions is extended as
follows:

a. In-person grand jury selections and sessions shall not be scheduled
through at least June 28, 2020; and

b. Grand juries may convene remotely consistent with the Pilot
Program for Virtual Grand Juries as authorized by the Court’s May
14 and June 4, 2020 Orders, which currently is operating m Bergen
and Mercer Counties.

4, Landlord/tenant proceedings shall proceed as follows:

a. Lockouts of residential tenants (evictions) continue to be
suspended in accordance with Executive Order 106 (March 19,
2020);

b. Landlord/tenant complaints may continue to be filed with the
courts, and new complaints shall include an email address for the
landlord and to the extent available an email address for the tenant;

¢. The court shall schedule conferences, including to obtain or
confirm contact information from the parties and conduct
settlement negotiations in an effort to resolve matters; and

d. Trials continue to be suspended until further notice.
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5. As to the Tax Court, the provisions of prior ordefs, including those dated
March 19, March 27, April 6, April 21, April 24, and May 28, 2020 remain
in effect with respect to the extension of all filing deadlines for state tax
controversies and as to property tax appeals to the New Jersey Tax Court
from judgments issued by the county board of taxation in those counties
participating in the Assessment Demonstration Program (L. 2013, c. 15),
which at present includes Gloucester and Monmouth Counties. The filing
deadlines as to complaints and counterclaims for such matters as set forth in
Court Rules 8:4-1(a)}(2) and 8:4-3(a) pursuant to N.J.S.A. 54:51A-1, to the
extent that those deadlines had not already passed by March 19, 2020, are
hereby extended to July 1, 2020, All other provisions relating to the filing of
local property tax appeals are hereby vacated.

6, This Order affirms the provisions of the Court’s prior orders that in the
computation of time periods under the Rules of Court and under any statute
of limitations for matiers in all trial divisions of the Superior Court, the
period from March 16, 2020 through May 10, 2020 shall not be included i~n
calculating those trial court filing deadlines.

7. This order is intended to be implemented in tandem with the Court’s April

20, 2020 Order on the continuation of remote proceedings.
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8. Depending on the duration of the COVID-19 pandemic and further
developments in the weeks ahead, the Court may reconsider and revise the

provisions of this order.

For the Court, -
o i
- >
Mﬁ?:‘g;,w,,;ma“ ;f,:‘; _wawi@a‘:w R
Chief Justice

Dated: June 11, 2020
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JUNE 25 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — FirTH OMNiBUS ORDER ON
COURT OPERATIONS AND LEGAL PRACTICE

The Supreme Court has issued its Fifth Omnibus Order on Court Operations and
Legal Practice during the engoing COVID-19 pandemic. A copy of the Order is
attached.

This June 25, 2020 Fifth Omnibus QOrder follows the format of the earlier
Omnibus Orders. It continues certain suspensions and extensions through July 12,
2020 and affirms that other provisions remain in full force and effect.

The Fifth Omnibus Order concludes the restrictions on the Office of Foreclosure
as established in earlier Omnibus Orders, meaning that in additien to non-dispositive
motions {e.g., motions to substitute plaintiff, motions to enter default, motions for surplus
funds and motions to correct defendant), the Office of Foreclosure now may
recommend judgments or dispositive motions received on or after March 1, 2020.

As the COVID-19 pandemic continues and based on developments in the coming
weeks, the Court will revisit the provisions of i‘he Fifth Omnibus Order and make
adjustments as appropriate.

Questions about this notice or the Court's Fifth Omnibus Order may be directed
to the Office of the Administrative Director of the Courls at (609) 376-3000.

ﬁ\j‘am A Sk L s

Glenn A. Grant, J.AD, 4
Acting Administrative Director of the Courts

Dated: June 25, 2020
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various interim adjustments to court operations,
including as set forth in the March 27, 2020 First Omnibus Order, April 24, 2020
Second Omnibus Order, May 28, 2020 Third Omnibus Order, and June 11, 2020
Fourth Omnibus Order.

Court operations are continuing in a virtual format to the greatest extent
practicable, subject to constitutional considerations and resource limitations. To
date, the New Jersey courts have conducted more than 43,000 court events
involving more than 390,000 participants.

A public health emergency has been continued in New Jersey at least
through July 35, 2020, and current health guidance suggests that in-person court
operations will not resume in full for scme time.

As part of the Judiciary’s transition to Phase 2 of a Post-Pandemic Plan, all
levels of the courts are beginning to conduct certain limited in-person proceedings
and onsite operations as authorized by the Court,

The prior orders provided for certain limited extensions of deadlines and
tolling of timeframes. This Fifth Omnibus Order firther continues some earlier
extensions through July 12, 2020, affirms that other provisions remain in full force

and effect, and lists certain provisions that have concluded.
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Accordingly, it is ORDERED that effective immediately:

1. The following provisions of the April 24, 2020 Second Omnibus Order as

extended by the May 28, 2020 Third Omnibus Order and June 11, 2020

Fourth Omnibus Order are extended for the additional period from June 29

through July 12, 2020:

1{a) — no new jury frials; however, ongoing jury trials suspended
during COVID-19 may resume consistent with public health
precautions with the consent of all parties

2(a) — excludable time

3(b) — discovery involving physical or mental examinations

3(c) - time period for filing affidavits of merit

3{1} - no Special Civil Part (DC) or small claims (SC) trial calendars;
ongoing efforts to settle DC and SC matters; judges may conduct DC
and SC trials in a virtual format with the consent of all parties

3{m) — no courtesy coptes if the total submission does not exceed 35
pages in civil matters and as provided in the May 15, 2020 order in
matrimonial (FM) matters

4(a) — expert reports in family

7(¢) — healthicare providers excused from depositions and appearances
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2. The following provisions of the April 24, 2020 Second Cmnibus Order (as

affirmed by the May 28, 2020 Third Omnibus Order and June 11, 2020

Fourth Omnibus Order) remain in full force and effect:

2(b) — process for search warrants and communication data warrants
3(0) — guardianships of incapacitated adults

6 — Municipal Courts

7(a) — remote depositions

7(b} — remote proceedings in general

7{(e) — electronic service on the State of New Jersey
8(a)(ii} and (b) — discipline and fee arbitration

9 — Board of Bar Examiners

10~ electronic signatures

11 - Appellate Division

12 — letter requests for extensions

13 — extensions based on individual facts of a case

3. Suspension of grand jury empaneiment dates and sessions is extended as

follows:

a. In-person grand jury selections and sessions shall not be scheduled

through at least July 12, 2020; and
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b. Grand juries may convene remotely consistent with the Pilot
Program for Virtual Grand Juries as authorized by the Court’s
Orders dated May 14, 2020, June 4, 2020, June 9, 2020, and June
23, 2020,
4. The following provisions of the Court’s June 11, 2020 Fourth Omnibus
Order remain, in full force and effect:
e 4~ landlord/tenant proceedings
e 35— Tax Court
¢ (- computation of time
5. Effective immediately, the limitations on the Office of Foreclosure provided
by the previous Omnibus Orders are concluded.
6. This order is intended to be implemented in tandem with the Court’s April
20, 2020 Order on the continuation of remote proceedings.
7. Depending on the duration of the COVID-19 pandemic and further
developments in the weeks shead, the Court may reconsider and revise the

provisions of this order.

Jorthe Coury
Chief Justice

A93
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JULY 10 NOTICE

WITH JULY 9 ORDER
NOTICETO THEBAR =~

COVID-19.~ SixTH OMNIBUS ORDER ON
COURT OPERATIONS AND LEGAL PRACTICE

The Supreme Court has-issued its Sixth Omnibus Order on Court Operations and
Legal Practice during the: ongoing COVID-18 pandemic.

This July §; 2&)20 Sixth Omnibus Order (copy aftached ta this notice) continues
certain exterisions and suspens;ans of prc:&ceed ngs (inciudtng but ot fimited (o rHgw jury
trials; in-person grand jury:selections and ‘sessions; and {andlordfteniant trials) amd
afﬁrms that alt other provisions of the' June 25, 2020 Fith Omnibus Order remain in full,
force and effect.

~ Questions about'the Court's Sixth Omnibus Order of this netice may he‘ directed
1o the Office of the Administrative Director-of the Courts‘at (609) 376-3000. -

Glenn A, Grant, JAD. , o
Acting Administrative Director of the. Courts

Dated: July10, 2020
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SUPREME COURT OF NEW JERSEY
In résporise to the ofigoing COVID-19 public heafth emeigency, the
Supremie Court has authorized various:interim adjustments to court.operations,
including as set forth in the March 27, 2020 First Omnibus Order, April 24, 2020
Second Omnibus Order, May 28, ZOZJThxldOmnlbusOLder, June 11, 2020
Fourth Omnibus Order, and June 25, 2020 Fifth Omnibus Order.
It is ORDERED that effective iminediately, the provisions.of the June 25,
2020 Fifth Omnibus Order are continued-as follows:
1. The provisions of patagraphs 1-and 3. atc.extended fcr—fhef afdd_itioﬁal
period froin July 13 through July 26, 2020
2. All other provisions {paragraphs 2 and 4-7) remain iri full force.and.
effect.

For the Court, _

Chief Justice

Dated: July 9, 2020
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APPENDIX A, PART 2

ADDITIONAL COURT ORDERS
AND DIRECTIVES



JULY 22 NOTICE AND ORDER, WITH
“PLAN FOR RESUMING JURY TRIALS”

NOTICE TO THE BAR

COVID-19 — CRIMINAL AND CiVIL JURY TRIALS TO RESUME INCREMENTALLY
UsiNG A HYBRID PROCESS WITH VIRTUAL {VIDEO) JURY SELECTION AND
SocIALLY DISTANCED IN-PERSON TRIALS

The Supreme Court has authorized the incremental resumption of new Civil and
Criminal jury trials, which have been suspended for more than four months because of
the ongoing COVID=19 pandemic. Attached to this notice are the Court’s July 22, 2020
Order and the Report on Resuming Jury Trials.

Atlantic/Cape May, Bergen, and Cumberiand/Gloucester/Salem will be the first
Vicinages to resume certain jury trials, beginning with Criminal trials involving a single
detained defendant. Over the coming months, trials will gradually resume in alf counties
and will expand to include Civil as well as Criminal cases.

Qverview

The Court-approved plan for resuming jury trials replicates to the greatest extent
possible standard pre-COVID-19 processes, including as to the issuance of summonses
to prospective jurors; availability of online and hard copy options for qualification;
resolution by staff of certain statutory pre-reporting excuses (e.g., disqualification of
jurors who have relocated outside of the summoning county); and general prescreening
of qualified jurors for availability for the trial schedule.

Virtual Voir Dire — Including Distribution of Technology

All case-specific questioning of jurors will be conducted by a judge in the
presence of the attorneys and parties, with the difference being that most voir dire will
be conducted virtually rather than in physical courtrooms. As with the ongoing virtual
grand jury pilot program, the Judiciary will in all cases provide technology to jurors
where it is necessary to support their participation in virtual proceedings.

In-Person Reporting

Following virtual questioning and for-cause excusals, a small group of jurors will
be directed to report in person to the courthouse for the finat phase of selection,
including the exercise of peremptory challenges. That in-person phase of the selection
process will be conducted observing social distancing requirements and with jurors and
others generally required to wear masks. Once that phase of the selection process nas
been completed, selected jurors will be empaneled for a socially distanced in-person
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trial, which will be conducted in accordance with public health guidance issued by the
Centers for Disease Control and Prevention {(CDC) and the New Jersey Department of
Health (NJ DOH). Empaneled jurors will be required to wear masks, which the Judiciary
can provide, as needed. Throughout the trial the Judiciary will enforce social distancing
to avoid close contact between trial participants. We will provide designated restrooms
and break areas, and, in coordination with building owners, we will arrange for
additional cleaning and sanitizing.

Selection of Cases for Trial

During this beginning phase of the resumption of jury trials, total trial activity will
be substantially less than during normal pre-COVID-19 operations, with the goal being
to be conducting at least one Civil trial and one Criminal trial at any particular moment in
each county in the coming months. Assignment Judges and Presiding Judges will work
closely with attorneys to identify the cases that will proceed, taking into account
standard factors (e.g., the length of time a criminal defendant has been detained) as
well as factors relevant to social distancing {(e.g., the occupancy challenges associated
with cases involving multiple parties). Attorneys and parties will be invited to walk
through the physical layout of courtrooms in advance and to review any proposed
technological supports (e.g., large-screen monitors to display evidence) or health
precautions (e.g., plexiglass barriers for witnesses).

Critical Areas of Focus

» Preventing and Responding to COVID-19 Risks

The Court's plan for resuming jury trials depends on strict adherence to public
health guidelines for all persons in court facilities, especially trial participants.
Judges will exercise primary responsibility for ensuring that courtroom occupants
avoid close contact, which the CDC defines as being closer than 6 feet for more
than 10-15 minutes or coming into direct contact with bodily fluids (e.g., being
coughed on). If a juror or other trial participant during any portion of the in-
person proceedings is diagnosed with COVID-19 or develops symptoms
consistent with the virus, the Judiciary will notify those persons who are or may
be at risk. More detailed information on the Judiciary's COVID-19 exposure
notification protocols will be provided before the first jurors report for selection.

» Safeguarding Constitutionality

The processes authorized by the Court in support of the incremental resumption
of jury trials uphold the constitutional rights of parties, including criminal
defendants. As in standard in-person operations, attorneys and parties will
participate during all case-specific questioning of jurors. By reconfiguring
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courtreoms and making effeclive use of technology, trial parlicipants will be able
to see jurcrs both during the virtual selection process and during socially
distanced in-person trials,

Attorneys will be supported in communicating with their clients during the virtual
jury selection and the socially distanced in-person trial. Options for supporting
safe direct attorney-client communications include installation of partial plexiglass
dividers, exchange of private notes, and/or use of earbuds similar to those used
by interpreters. Appropriate measures also will be impilemented fo ensure that
witnesses are visible when testifying, whether protected by a plexigtass barrier or
wearing a transparent face shield.

«  Supporiing Representative Juries

The Judiciary will enable all gualified and avaitable jurors to participate in virtual
jury selection, whether by using their individual personal technology {(e.g., laptop
or smartphone with camera functionality) or by using devices supplied by the
Judiciary (2.g., tablet with broadband capability). in additional to ensuring
inclusive jury panels, the Judiciary wili support juror service for in-person trials by
enforcing public heaith precautions, including wearing masks; maintaining social
distancing; and frequently cleaning and disinfecting shared areas.

Development and Ongoing Improvements

The Court-approved plan incorporates many of the recommendations of the
Judiciary's Post-Pandemic Planning Committee on Resuming Jury Trials. Assignment
Judge Bonnie J. Mizdol (Bergen) serves as chair of that Committee, with Trial Court
Administrator Jason Corter (Cumberiand/Gloucester/Salem) as vice-chair. The
Committee’s initial recommendations were refined and supplemented by the Judiciary’s
Post-Pandemic Stakeholder Coordinating Committee, which includes representatives of
the Attorney General's Office, the Office of the Public Defender, the County Prosectitors
Association of New Jersey, the New Jersey State Bar Association, the New Jersey
Department of Health (NJ DOH), and others,

The Court appreciates comments and suggestions provided over the past few
weeks by Criminal and Civil practitioners, including leadership of the New Jersey State
Bar Association, the Association of Criminal Defense Lawyers of New Jersey, the New
Jersey Association for Justice, and the American Civil Liberties Union (New Jersey). As
Criminal and Civil jury trials resume in the coming months, we welcome ongoing input
from judges, attorneys, jurors, and the public.
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Conciusion and Questions

Resuming jury trials is critical to supporting comprehensive court operations
during the evolving COVID-19 public health crisis. This is a femporary solution to
unprecedented circumstances. We will return to nommal in-person jury operations as
soon as it is safe to do so0. In the interim, the New Jersey courts will continue to provide

information about jury trials and ali upcoming court operations, including on our public
webpage, njcourts.gov.

Questions on this notice and the Supreme Court Plan for Resuming Jury Trials
should be directed 1o the Office of the Administrative Director at (609} 376-3000.

Jo. A_G

Hon. Glenn A. Grant, J.AD.
Acting Administrative Director of the Courts

Dated: July 22, 2020



SUPREME COURT OF NEW JERSEY

In response to the COVID-19 pandemic, the Supreme Court on March 12,
2020 suspended new jury selections and new jury trials, For more than four
months, the courts have been operating alimost exclusively via remote (video and
phone) technologies for matters not including jury trials. With the transition to
Phase 2 of the Judiciary’s Post-Pandemic Plan, the New Jersey courts are gradually
resuming limited on-site presence and in-person proceedings, including for matters
that cannot be conducted in a remote format,

In light of public health approval for limited on-site presence (with
appropriate precautions), and technological resources that support virtual
operations, a limited number of jury trials can be resumed at this time. To that end,
the Court has authorized a comprehensive plan for conducting new Criminal and
Civil jury selections and trials using a hybrid format that includes both virtual
(video) and in-person elements for jury selection, and the presentation of evidence
at trial in court.

The plan is based on the recommendations of the Judiciary’s Post-Pandemic
Planning Committee on Resuming Jury Trials, as refined and supplemented by the
Judiciary’s Post-Pandemic Stakcholder Coordinating Committee. This is an
interim sclution to the ongoing COVID-19 crisis. The New Jersey courts will

resume standard in-person jury operations-when it is safe to do so.

1
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The Court’s plan maintains the core components of pre-pandemic jury
operations, as modified to protect the health and safety of jurors, attorneys, éarties,
and all court users. The plan reduces to a minimum the number of jurors who
report to courthouses and requires that health precautions — including wearing face
masks; maintaining social distancing; and enhancing cleaning protocols — are
enforced during jury selection and jury trials. Those interim adjustments will be
implemented so as to uphold the fundamental rights established by the United
States Constitution and the New Jersey State Constitution, including meaningiul
participation by attorneys and parties in the jury selection process, and confidential
communication between attorneys and clients during jury selection and trial. Steps
will be taken to ensure that jurors can hear and observe the presentation of witness
testimony and other evidence (including but not limited to documents and videos)
in court.

Accordingly, it is ORDERED that effective immediately, for the duration of
the COVID-19 public health emergency and under further order:

1. The Administrative Director of the Courts (“Director™) and Assignment
Judges shall take steps to implement jury selection in a primarily virtual
(video) format, as follows:

a. Qualified jurors will be prescreened by Judiclary staff for

technological capacity to participate in virtual selection;
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b. Jurors can participate in virtual selection using a laptop, tablet,
smartphone, or other comparable device with a reliable Internet
connection and a functioning web camera;

¢. When a juror is otherwise able to participate in virtual selection but
requires technological support, the Judiciary shall provide restricted-
use devices (laptops or tablets) and related supports (including, as
necessary, broadband capacity), which shall be configured and :
administered solely by the Judiciary; and

d. Before starting virtual jury selection, Judiciary staff will provide
initial Zoom testing and onboarding for qualified jurors.

2. The Director and Assignment Judges shall take steps to implement limited
in-person jury selection and socially distanced jury trials, as follows:

a. Limited numbers of jurors will report to the courthouse for a final
phase of selection;

b. Jurors will report on staggered schedules and will adhere to public
health protocols while in public areas and in courtrooms, including
during breaks and deliberations;

c. Trial judges will exercise primary responsibility for enforcing public

health requirements, including preventing close contact between trial
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participants by maintaining six feet of social distance between people;
and

d. Consistent with the Court’s June 9, 2020 Order, court users including
judges, court staff, attorneys, parties, witnesses, and jurors will be
required to wear face masks, except that judges will have discretion to
remove their own face mask or to direct others to remove face masks
when other public health safeguards can be implemented {(e.g., a
witness testifying behind a clear plexiglass barrier).

3. Jurors will be summoned consistent with standard practices, except that the
initial summons notice and the follow-up questionnaire will notify them of
the interim hybrid process that includes virtual selection and socially
distanced in-person trials.

4. In coordination with Assignment Judges, Judiciary staff will address juror
requests to be disqualified or excused before reporting (e.g., based on
relocation outside of the summoning county) in accordance with statutory
criteria,

5. Judiciary staff will follow standard statewide protocols for juror requests to
be excused based on medical inability to serve, including but not limited to

reasons related to the COVID-19 virus.
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6. Jurors who request to be excused based on COVID-19 concerns not related
to substantiated medical inability will be scheduled for questioning by a
judge,

7. Judiciary staff will prescreen jurors as authorized by the Supreme Court
Guidelines on Screening Jurors Prior to Voir Dire, including as to
availability for the anticipated trial schedule.

g. All case-specific questioning of jurors will be conducted during the virtual
voir dire process in the presence of the judge, attorneys, and parties. Jurors
will be excused for cause based on that questioning,

9. Following virtual questioning and for-cause excusals, the remaining small
group of jurors will be directed to report in person to the courthouse for the
final phase of selection, including the exercise of peremptory challenges.

10. Judges will schedule virtaal and/or in-person visits by attorneys and clients
before starting jury selection begins to address courtroom configuration,
including seating arrangements for all trial p;articipants,

11. Public access will be provided for the virtual and in-person phases of jury
selection.

12. Socially distanced in-person jury trials will be livestreamed to the public.

13. Confidential attorney-client communications will be suppbrteci during

virtual and in-person jury selection and socially distanced jury trials.
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14. If a juror or other trial participant during any portion of the in-person
proceedings is diagnosed with COVID-19 or develops symptoms consistent
with that virus, the Judiciary will notify those persons who are or may be at
risk and will take appropriate next steps.

15. The first jury selections and trials will begin in the following three
Vicinages: Atlantic/Cape May, Bergen, and Cumberland/Gloucester/Salem.
The first new jury trials will be Criminal cases involving a single detained
defendant. Informed by those initial experiences, jury trials will expand
statewide and will include both Criminal and Civil cases.

16. Depending on the duration of the COVID-19 pandemic and further
developments in the months ahead, the Court may reconsider and revise the

provisions of this order.

For the Court

= k\?

\Lhumu_u,ﬁt “’;_Www-.g:_k__g—:—""_’"‘**‘

[y

Chief Justice

Dated: July 22, 2020
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Starting Premises

Chief Justice Stuart Rabner and the New Jersey Supreme
Court are committed to providing comprehensive court
services, even during the COVID-19 pandemic.

To that end, the New Jersey courts are preparing to resume
Civil and Criminal jury trials in or around September 2020.

LOLVY

We will mail juror summonses in July/August 2020 and
empanel juries and start trials in September.

&
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Starting Premises

Jury trials during the COVID-19 period will require
adjustments based on public health requirements and
other factors.

E We face severe space restrictions. We will need

o multiple courtrooms for individual trials and will be

©0 unable in some counties to conduct multiple trials
simultaneously for the foreseeable future.

%’“‘;-f
ek
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Starting Premises

~ Our immediate focus is to develop the capacity to
support jury trials statewide using a hybrid model with
some virtual (video) and some in-person elements.

This is a temporary solution to an unprecedented
situation. We will resume standard in-person jury
operations when it is safe to do so.

601V
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Starting Premises
Resuming jury trials is necessary — and it is urgent.

The suspension of new jury trials for nearly four
months jeopardizes the rights of criminal
defendants, including those who are detained, as
well as victims seeking to complete a critical event
in their recovery process.

0TIV

= Civil litigants also must not be made to wait
indefinitely for their day in court.

&
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o is not an option

We cannot predict if or when jury trials will be able to
resume in a pre-COVID-19 format.

That time may be months or more than a year from
NOow.

TTTV

The Judiciary is responsible to ensure the fairand
timely administration of justice. Resuming jury trials is
a key part of fulfilling that responsibility.

=y
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Starting Premises

E€TTV

The plan is based on the recommendations of the
Judiciary’'s Post-Pandemic Planning Committee on
Resuming Jury Trials, which considered national best
practices and models introduced in other jurisdictions,
including the federal courts.

The Committee — including representatives of the County

Prosecutors Association and Public Defender’s Office as
well as Civil and Criminal judges — evaluated various
options and recommended that a hybrid approach wouid
be the best way to resume jury trials in New Jersey.
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Starting Premises

The draft proposal was shared with Civil and Criminal
attorneys who posed a number of questions and
suggested certain refinements that are incorporated in
this final report.

7ANAY

The Judiciary Stakeholder Coordinating Committee —
which includes Attorney General, Public Defender, and
New Jersey State Bar Association members — also
reviewed and assisted in finalizing the report.
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Starting Premises

Virtual jury selection is necessary. Based on public
health guidance, we cannot support an entirely in-
person jury selection process.

The Judiciary annually summons 1.4 million jurors,
> with about 250,000 jurors reporting in person to
= courthouses. |
[
U

The pre-COVID-19 model of packed jury assembly
rooms is simply not an option.

== New Jersey Courts
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Starting Premises

We cannot bring significant numbers of jurors into
courthouses at one time.

We cannot require jurors to report to court facilities
without actually coming into the courthouse
(especially considering jurors who travel by public

transit).

91TV
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Starting Premises

The Virtual Grand Jury Pilot Program currently is
operating in Bergen and Mercer Counties and will be
o expanding to include State Grand Jury.

I

AN G Through that pilot program, we have worked through
the technical components of a virtual jury process —
and we are ready to build on that foundation for

virtual selections of trial juries.
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Starting Premises

Few courtrooms are large enough to accommodate
jury trials with social distancing.

To support at least 1 Criminal trial and 1 Civil trial in
each county at one time (which will be the
maximum capacity in many counties), selection
must be done in a primarily virtual format.

STITV
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Starting Premises

High-volume counties (Essex, Camden) should be
able to accommodate 3-4 trials at one time — but
only if courtroom space is reserved for trial and
deliberations.

61TV

There is no space to bring in more than 30 jurors at
one time for the very final phase of selection.
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Starting Premises

In counties without any courtroom large enough for a
criminal trial, it may be necessary to use two

courtrooms, with one used by the judge and attorneys
and all of the jurors seated in another room Wlth a live

>
B feed of the trial proceedings.
<

We will engage attorneys and parties in a walk-
through in advance of any trial, so that all participants
have accurate expectations.

Fp
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Overview — Virtual Selections & In-Person Trials

The Judiciary will be implementing a hybrid modei for
jury selection and jury trials, including:

Video and other public information for jurors
- Modified summoning and qualification

Enhanced prescreening for additional statutory
excusals, deferments, and COVID-19 issues

= Virtual (or mostly virtual) jury selection
 In-person jury trials

TZIV
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Tentative Timeline
July/August 2020 — summonses mailed to jurors in first counties

August 2020 — jurors qualify online and on paper; Jury staff
prescreen jurors; Judiciary distributes technology as needed

Mid-September 2020 — jurors report for virtual selection, followed
by the tinal in-person phase of selection

| (444

Late September — jurors report for socially distanced in-person
trials (Criminal involving detained defendant)

5 7 ] o
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Overview — Jury Selection Process

- Summoning prospective jurors
 Qualification and pre-reporting excuses
* Prescreening by Jury Management

* Virtual (video) jury selection

* In-person final phase of selection

« Socially distanced jury trials

* Next steps

eCiv

8
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Summoning Prospective Jurots

To test the process, we will begin with a straightforward
Criminal trial (sinigle defendant; less than 2 weeks for the
trial itself (possible total of 4+ weeks with selection)).

The Judiciary will mail initial notices, which direct jurors to
go online to complete a qualification questionnaire.

= Jurors who do not respond to the online questionnaire
> will be mailed a follow-up customized hard copy
K; qualification questionnaire.

ﬂﬂ? New Jersey Courts
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Prescreening by Jury statf

In addition to standard pre-reporting excuses, during
COVID-19 Jury staff also will contact all confirmed jurors to

review:

Ability to participate in a virtual selection process;
Ability to participate in an in-person trial; and
Factors related to COVID-19.

20
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Prescreening — COVII

Jury staff will defer (reschedule to a future date) prospective jurors
who substantiate that they should avoid in-person gatherings based

on current CDC guidance.

As of mid-July 2020, this includes:
Persons who are 65+ years of age; and

Persons with specific underlying medical conditions (chronic
kidney disease; COPD; immunocompromised state from solid
a OFgan transplang obesity; serious heart conditions; sickle cell

NJ disease; Type 2 diabetes).
o))

te (without confidential

Medical excuses will require a doctor’s no
19 cases.

medical information) as in non-COVID-
“"”Tf—; New Jersey Courts " -
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Prescreening — COVID

Jury staff will speak with jurors who express general
health/safety concerns about reporting and explain how the
Judiciary is ensuring clean and safe facilities.

2> Jury staff also will speak with jurors who indicate non-health
B related concerns or views about COVID-19.

~]

Those jurors will not be excused by staff and will instead be
scheduled to report in a virtual setting to speak with a judge.

..:;
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Prescreening by Jury staff
Prescreening serves two main purposes:

(1} ldentifying jurors who need technoiogy to participate in
 Virtual selection (which technology will be provided by

= the Judiciary); and

A®) ,

0

(Z2}Eliminating from the pool jurors who could not report in

person for the trial dates (including for COVID-19
reasons).

23

i

£
= New Jersey Courts
%W Indepanden ie}atag(iey * ?Xlegs » Duality Service

New Jersey Judiciary



Prescreening by Jury staff — Camplﬁx Trials

For complex Civil trials or multi-defendant* or high-
profile Criminal trials, Jury staff also may distribute
case-specific questionnaires as approved by the
attorneys and the judge. |

*  Multi-defendant trials will be especially difficult
In many counties due to space limitations.

64TV
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Prescreening by Jury staff — Complex Trials

The plan is to start with simple, shorter trials that will not
‘involve case-specific questionnaires, which will be added as
> the types of jury trials expand.
e

W
O We will expand to complex Civil trials as promptly as

practicable, leveraging the technology we have employed
during remote operations to facilitate presentation of
evidence to jurors.

| | T\l
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Supporting Participation in Virtual Selection

The Supreme Court is committed to ensuring representative and
inclusive juries at every stage of the selection process.

As in the Virtual Grand Jury Pilot Program, the Judiciarg will
> Frov:de technology to jurors without’a smartphone, tablet, or
2 laptop with functioning web camera.

W

= Judiciary IT St_aff will facilitate a virtual selection process using
Zoom, éssentially like a virtual court proceeding.

IT staff will provide assistance to jurors as needed.

New Jersey Courts
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Jury Selection Process — Virtual Phase

The Judge will pose questions to the jurors as a group
and then individually as needed, asking all of the Model

Voir Dire Questions.
> :

w The sequence of the Model Voir Dire Questions can be
N adjusted for remote selection.

Jurors will be excused for cause and may be peremptorily
challenged.
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Size of the Virtual Panel

Virtual selection will start with a panel of 30 jurors (so that
all jurors are visible in the Zoom courtroom).

>

5 Those 30 jurors will have qualified and confirmed
W availability and further confirmed capacity to participate
virtually and in person.
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Virtual Selection

The virtual selection process will be substantive, with the following
expectations:

The attorneys and parties can be present in the courtroom with the
judge or can participate remotely upon request.

The judge will ask all model questions, the biographical questions, the
omnibus questions, and open-ended questions.

PeELV

The judge will dismiss jurors for cause.

Jurors requiring individualized questioning will have 1:1 follow-up
virtual sessions.

P
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Overview — Virtual and In-Person Selection; Trial

Step 1 — General Virtual Questioning

Step 2 — Individualized Virtual Questioning

>
o
o) ‘ ‘
U1 Step 3 — In-Person Final Phase of Selection

Step 4 — In-Person Trial

30

MNew Jersey Judiciary | gﬁg ZJ?}V }65 i cv C(%&ITS




Virtual Selection — Step 1

Step 1 —The judge will hold two Zoom sessions (morning and
afternoon) with 30 jurors at each session. The judge will provide the
basic information about the trial and excuse jurors for cause. Jurors
not excused but requiring further questioning will be individually
questioned — either during that session or later.

9ETV

For a Criminal selection, with 30 jurors each morning and 30 jurors
each afternoon, this might take up to a week.
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Virtual Selection — Step 2

Step 2 — Jurors not excused for cause but requiring additional
questioning (e.g., those who answer that they are more or less likely
to believe police testimony) will be individually questioned by the
judge in the presence of the attorneys, either during their initial

=2 Session or on a future date.

LE

The virtual phase will be similar to the process used in a “struck jury”
and will yield a small group of pre-questioned jurors who actually
report in person.

&
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In-Person Selection — Step 3

For social distancing purposes, limited numbers of jurors will report at one
time for the final phase of in-person questioning/challenges.

The question "do you know any of the other jurors in the box?" will
need to be asked in person.

Following general and individualized questioning, the starting group of
210 jurors will be reduced to about 60-70 jurors who will be scheduled to

report in person on consecutive days.

8ETV

Attorneys will exercise peremptory challenges, and the judge will dismiss
additional jurors for cause as necessary.

%New Jersey Courts
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In-Person Selection — Step 3

Some degree of in-person questioning (including as to anything that
has changed) will be conducted.

During in-person questioning, to the extent possible, the judge and
attorneys in the main courtroom will be provided a live feed view of
the other jurors in a separate courtroom (e.g., 14 jurors in the main
in-person courtroom and another 15-20 in a separate in-person
room or rooms with video feed).

>
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In-Person Selection — Step 3
Several options might be used for sidebar discussions with jurors.

= For brief conversations, jurors can be brought up closer than 6’
I> from the judge, with plexiglass and/or face shield barriers, for
:l; questioning.

- . , ,
- For longer conversations, it may be necessary to provide a

separate room for the judge, attorneys, and juror to relocate to for
a sidebar discussion.

Courtroom facilities will affect the best options.

i New Jersey Courts
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In-Person Trial — Step 4
After selection, jurors will be directed to report in person to a
courthouse.

%e with COVID-19 screening

Jurors will receive a text messa OV
o report if sick.

questions reminding them not

I

H - . -

= Jurors will report on staggered schedules (to avoid crowding) and

= undergo point-of-entryscreening, including COVID-19
symptoms, and, in some counties, thermal Scanning.

All jurors will wear face masks (which will be provided if
hecessary).

Bl
i .
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In-Person Trials

Jurors and all trial participants will follow specific routes to
get to courtrooms, taking into account elevator limits (1 or
2/elevator).

=20Once in the courtroom, jurors will be seated with 6 feet of
po social distance between them, typically in the gallery.

Jurors will receive personal materials (sanitizer; .
notepads/pens if applicable) and have access to designated
restrooms and eating areas.

Ly
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In-Person Trials

Courtroom setup will be modified to maintain social
distancing, including by turning or moving counsel tables.

Confidential attorney-client communications will be
supported through various options, including partial
plexiglass dividers (that would enable seating closer than 6

feet apart) and earbuds.

I
-
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In-Person Jury Trials

Few courtrooms are large enough to accommodate the number
of jurors and other parficipantsin a criminal trial.

The Judiciary has an obligation to reduce foot traffic in the
courthouse and mitigate’logistical challenges with court
facilities to provide social distancing.

At maximum capacity, a handful of trials (with social
distancing) can be conducted in any vicinage.

b

gTotal in-person trial activity will be limited.

MNeww Jersey Judiciasy
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In-Person Jury Trials

In counties without any large courtrooms, trial
proceedings might be broadcast into a second courtroom

so that everyone is viewing the trial in real-time but in
two locations.

This will be planned with input from attorneys.

WiV

perate in person in a designated courtroom

Jurors will deli . : !
y room, but not in smaller deliberation

or the assemb
rooms.
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Potential Exposures
Jurors will not be in close contact with each other or others.

In the event that a juror develops symptoms of COVID-19, that

E\ juror will not report for service.

= |
™ if there is any risk of exposure as defined by the CDC or NJ DOH,

then the Judiciary will provide notice.

The Court will publish and post our COVID-19 notification pohcy
before anyJurors report in person.
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Next Steps

The Judiciary must resume jury trials in order to provide
access and justice for the people of New Jersey.

Our experience during remote operations — including
50,000+ virtual events involving almost 500,000 participants
and an ongoing productive virtual grand jury pilot program
— demonstrates that virtual processes are successful.

8V1V
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Next Steps

By early fall, jury trials will start in a few counties, which will

help in getting baseline data (e.g., percentage of jurors who
require technology) and refining the process.

The first cases will be straightforward Criminal matters

expected to take less than 2 weeks for the trial itself (4-5
weeks overall).

6v1iVv
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INext Steps

As soon as capacity is established, trla! activity will expand
subject to local resources, including the number of

courtrooms that can accommodate socially distanced
trials.

G Selection of cases will depend on a variety of factors —
o Assignment Judges will work closely with Civil and
Criminal Presiding Judges to identify appropriate cases for

the first trials and later expansion.
5 4
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Next Steps

As Criminal and Civil jury trials resume in New Jersey, with
virtual selection and in-person trials, procedures will be
refined based on input from judges, attorneys, jurors, and

pthe public.
G :
=The New Jersey courts will continue to provide information

about jury trials and all current and upcoming court
operations, including on our public webpage, njcourts.gov.

P
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JULY 24 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 ~ SEVENTH OMNiBUS ORDER ON

COURT OPERATIONS AND LEGAL PRACTICE — CONCLUDING CERTAIN
GENERAL EXTENSIONS; CONTINUING INDIVIDUALIZED ADJUSTMENTS

The Supreme Court has issued its Seventh Omnibus Order on Court Operations
and Legal Practice during the ongoing COVID-18 pandemic. A copy of the Order is

attached.

This July 24, 2020 Seventh Omnibus Order continues certain adjustments
necessitated during the COVID-19 period, including the prioritization of remote
proceedings and permission for electronic signatures, remote depositions, and
electronic service on the State of New Jersey. 1t also concludes certain bianket
suspensions and extensions (including as to discovery involving experts, affidavits of
merit, relaxation of Rule 4:86 regarding guardianships of incapacitated persons, and
depositions and appearances by medical professionals) while permitting extensions
based on the facts and circumstances of an individual case.

The July 24, 2020 Seventh Omnibus Order includes the following key provisions:

Jury Trials. Authorizing new jury selections and new jury trials starting on or
after September 21, 2020, with selections to be conducted in a primarily
virtual format and trials to be conducted in person with social distancing,
consistent with the Court's July 22, 2020 Crder;

Grand Jury. Providing for the virtual seiection of new grand jury panels on or
after September 21, 2020,

Criminal. Continuing excludable time provisions through September 20,
2020; '

Special Civil Part. Clarifying that Special Civil Part (DC) and Small Claims
(SC) proceedings including trials can-be conducted remotely with or without
consent;

Family — Quasi-Criminal. Providing that Family quasi-criminal (FO) trials
shall proceed remotely only with the consent of the parties, and in the
absence of consent such matters will proceed in person;

Family — Domestic Violence. Amending Phase 2 of the Judiciary's Post-
Pandemic Plan to allow applicants seeking a domestic violence restraining
order to appear at court without an appointment; and
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» Municipal Courts. Confirming that Municipal Court sessions will be
conducted primarily using remote technologies, although in limited
circumstances in-person sessions may be conducted, including for complex
matters such as DWI trials and certain cases involving a consequence of
magnitude.

Questions about this notice or the Court’s Seventh Omnibus Order may be

directed to the Office of the Administrative Directzr of the Courts at (6Q9) 376-3000.

-

Glenn A, Grant, J.A.D.
Acting Administrative Director of the Courts

Dated: July 24, 2020
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various adjustments to court operations as set forth
in a series of Ommibus Orders (March 27, 2020 First Omnibus Order; April 24,
2020 Second Omnibus Order; May 28, 2020 Third Omnibus Order; June 11, 2020
Fourth Omnibus Order; June 25, 2020 Fifth Omnibus Order; and July 9, 2020
Sixth Omnibus Order). The Court’s early Omuibus Grderé chronicled the abrupt
transition from in-person to remote court operations. Read in tandem with the
Court’s April 20, 2020 Order on remote operations, those QOrders established a
structure and method of proceeding that governed court practices during Phase 1
{fully remote operations) and the transition to Phase 2 (limited on-site presence and
in~-person proceedings).

Guided by the recommendations of public health authorities including the
Centers for Disease Control and Prevention (CDC) and the New Jersey Department
of Health (NJ DOH), courts at all levels are continuing to operate primarily using
remote (video and phone} technologies while ad&ing limited in-person
proceedings, including for matters that cannot be conducted in a remote format.

This Order confirms and clarifies the status of court proceedings and legal
practice during the ongoing hybrid operations of the courts.

Accordingly, it is ORDERED that effective immediately:
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(1) JURY TRIALS
a. Jurors will be summoned for new jury trials starting on or after

September 21, 2020, beginning in the first Vicinages (Atlantic/Cape
May; Bergen; Cumberland/Gloucester/S a!em), and expanding
statewide, as provided in the July 22, 2020 Order. Jury selection will
be conducted in a hybrid manner with veir dire questioning primarily
in a virtual format, with technology provided by the Judiciary as
needed, and some follow-up questioning and the exercise of
peremptory challenges in person; and

(2) GRAND JURIES

a. In-person grand jury selections and sessions remain suspended uﬁtﬂ
further notice;

b. Jurors will be summoned for new grand jury selections starting on or
after September 21, 2020, with those selections to be conducted in a
x;rirtual format consistent with the Court’s June 9, 2020 Order;

¢. Virtual grand jury sessions will continue, including but not limited to
in Bergen and Mercer Counties and for State Grand Jury; and

(3) CRIMINAL
a, Based on the continued temporary suspension of jury trials and grand

jury sessions, the provisions of the Court’s prior Orders regarding
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excludable time are extended for the additional period starting July 27
through September 20, 2020,

b. Interim modifications to the process for search warrant and
communication data warrant applications and returns remain in full
force and effect; and

(4) CIVIL

a. The general extension of discovery deadlines involving physical or
mental examinations of persons (Rule 4:19) will conclude as of July
26, 2020, and extensions may be provided in individual cases;

b. The general extension of deadlines for filing affidavits of merit in
medical and professional malpractice cases will conclude as of July
26, 2020, and extensions may be provided in individual cases;

c. The general relaxation of Rule 4:86 relating to guardianships of
incapacitated persons, will conclude as of July 26, 2020. However,
the court in any case may relax and modify procedural requirements,
including as related to in-person examinations and communications,
based on the individual éircumstances of the case;

d. Landlord/tenant proceedings shall continue as provided by the July

14, 2020 Order, including as follows:
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iii.

iv.

Lockouts of residential tenants {evictions) continue to be
suspended in accordance with Executive Order 106;
Landlord/tenant complaints may continue to be filed with the
courts, and new complaints shall include an email address for the
landlord and to the extent available an email address for the tenant,
and landlords shall be required to certify as to compliance with the
federal Coronavirus Aid, Relief, and Economic Security (CARES
Act), 15 11.8.C. 9001 et seq.;

The courts shall schedule intake and pretrial/settlement
conferences; and

Trials continue to be suspended until further notice, except that
landlords/plaintiffs may in emergent circumstances apply for an
Order to Show Cause for eviction. The basis of that
landlord/tenant action cannot be nonpayment of rént, except in the
case of the death of the tenant. In determining whether to issue the
Order to Show Cause, the court will review the complaint and
determine whether an emergency exists, and, based on that
determination may schedule a landlord/tenant trial. As permitted

by Executive Order 106, an eviction may proceed in the “interest
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e. Consistent with the Court’s April 20, 2020 Order regarding remote
proceedings, Special Civil Part (DC) and Small Claims (SC)
proceedings, including trials, may be conducted using remote (video
or phone) technologies, with or without the consent of the parties. In
limited circumstances, DC and SC trials can be scheduled in person,
based on the individual circumstances of a case, including the
inability of a party to participate in remote proceedings;

f. The relaxation of Rule 1:6-4 is continued so as to eliminate the
requirement of courtesy copies if the total submission does not exceed
35 pages in civil matters; and

(5) FAMILY

a. The general extension of deadlines for discovery involving experts
will conclude as of July 26, 2020, and extensions may be provided in
individual cases;

b. The relaxation of Rule 1:6-4 is continued so as to eliminate the
requirement of courtesy copies if the total submission does not exceed
35 pages in matrimonial (FM) matters;

¢. The Court’s April 20, 2020 Order is amended and- supplemented so as

to provide that Family quasi-criminal (FO) matters shall proceed
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remotely only with the consent of the parties, and in the absence of
consent such matters will proceed in person;

d. Phase 2 of the Judiciary’s Post-Pandemic Plan (issued June 10, 2020)
is amended to provide that an appointment is not required for persons
seeking a domestic viclence restraining order. In addition, all
vicinages shall have in place an option for applying remotely for such
relief; and

(6) TAX

a. The provisions of the June 11, 2020 Fourth Omnibus Order (as
continued by the June 25, 2020 Fifth Omnibus Order and July 9, 2020
Sixth Omnibus Order) remain in effect; and

(7) MUNICIPAL

a. Municipal Court sessions will continue to be conducted primarily
using remote technologies in the Municipal Courts. However, the
court in limited circumstances may determine to conduct Municipal
Court in-person sessions based on the facts and circumstances of an
individual case, including complex matters such as DWI trials and

certain cases involving a consequence of magnitude; and
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(8) ALL COURTS

a. To the extent practicable, depositions may continue to be conducted
remotely using necessary and available video technology, with court
reporters authorized in those circumstances to administer and accept
oaths remotely. Consistent with public health guidance, depositions
also may be conducted in person with social distancing and other
appropriate precautions;

b. The general suspension of depositions and appearances for any
doctors, nurses, or healthcare professionals involved in responding to
the COVID-19 public health emergency will conclude as of July 26,
2020, and further suspensions and extensions may be requested in
individual cases based upon informal (letter) applications, which
should be liberally granted;

¢. The provisions of the April 7, 2020 Order relaxing Rule 4:4-4(2)(7) so
as to permit electronic service of process by email on the State of New
Jersey are continued;

d. The provisions of Rule 1:32-2A(c) and all other Court Rules requiring

original signatures on filings are relaxed and supplemented as set forth

in prior Orders; and
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(9)DISCIPLINARY MATTERS & FEE ARBITRATION

a, Disciplinary hearings and fee arbitrations will continue in a virtual
(video or phone) format to the extent possible based on facilities,
technology, and other resources, and the nature and complexity of the
matter. The Director of the Office of Attorney Ethics shall exercise

discretion and proceed in relatively straightforward matters; and
(10) BOARD OF BAR EXAMINERS

a. The rules pertaining to the application for admission to the practice of
law, Rules 1:24-1 et seq., are relaxed as set forth in the April 6, 2020
and July 15, 2020 Orders regarding cancellation of the July 2020 and
September 2020 in-person bar examination dates, scheduling of a
virtual bar examination on October 5-6, 2020, and relaxing Rule 1:21
so as to permit certain law graduates to practice subject to conditions
and with supervision prior to passing the bar exam; and

(11) APPELLATE DIVISION

a. The provisions of the April 24, 2020 Second Omnibus Order as

continued in subsequent Omnibus Orders remain in full force and

effect; and
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(12) Requests forextensions of time in individual cases, based on specific
circumstances, may continue to be submitted by letter in lieu of a formal
motion; and

(13) Inrecognition of the pervasive and severe effects of the COVID-19
public health crisis, the court in any individual matter consistent with
Rule 1:1-2(a) may suspend proceedings, extend discovery or other
deadlines, or otherwise accommodate the legitimate needs of parties,
attorneys, and others in the interests of justice; and

(14) Depending on the duration of the COVID-19 pandemic, the Court
may reconsider and revise the provisions of this order.

For the Court,

w
e & ¥ =T

Chief Justice

Dated: July 24, 2020
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DIRECTIVE #11-20

Adminiserative Office of the Courts
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GLENN A, GRANT, J.A.D.

Acting Admimstranve Direetar of the Courts

Richard J. Hughes Justice Gomplex « P.O, Box 037 - Trenton, M 08625-0037  njcourts.gov - Teb 609-376-3000 - Fax: 648-376-3002

Directive #11-20
[Quesiions or comments snay be
divected to the Office of
Communications at {(609) 815-2900

x323531
TO: Hon. Carmen Messano, P.J.A.D.
Assignment Judges
Hon. Joseph Andresini, P.J ;i\‘C
FROM: Glenn A. Grant, J.A.D. ‘/}Ef "
&G
SUBJ; Supreme Court Guidelines on Media Access and Electronic Devices in the
Courts
DATE: April 27, 2020

This directive promulgates the attached Supreme Cowrt Guidelines on Media Access and
Electronic Devices in the Courts (“Guidelines™), as approved by the Supreme Court to be
effective immediately, The Guidelines supersede the Supreme Court Guidelines on Electronic
Devices in the Courtroom promulgated by Directive #08-14 {effective February 2, 2015, as
supplemented on January 28, 2015),

The updated Guidelines are founded on the premise that any attempt to define media
access in and around courthouses ~ and to regulate access to and use of electronic devices by
court users — must bridge the gap between media access concerns and court security
considerations. The Guidelines integrate and balance our commitment to public access and our
duty to uphold the security of our court facilitics and the safety of our court users. These
responsibilities apply whether court events are conducted in person or using remote (video and
phone) options,

The Guidelines also articulate a distinet policy on personal access to and use of cell
phones in courtrooms, Court users may keep personal phones with them in courtrooms so long
as they are silenced: however, audible use of cell phones in courtrooms is prohibited, and judges
may further Himit access as necessary,

Questions on the Supreme Court Guidelines on Media Access and Electronic Devices in
the Courts should be directed to the Office of Communications at (609 815-2900 x52353.

Attachment
ce! Chief Justice Stuart Rabner Cilerks of Court
Steven D. Bonville. Chief of Staff Trial Court Administrators
AQC Directors and Assistant Directors Special Assistants to the Admis. Director
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SUPREME COURT GUIDELINES ON
MEDIA ACCESS AND ELECTRONIC DEVICES
IN THE COURTS

[Promulgated by Divective #11-20 (April 27, 2020)]
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A. INTRODUCTION

Electronic devices with the capacity to record, transmit, and broadcast images,
audio, and video are ubiquitous in twenty-first century society. These devices are integral
to modern media practices — yet they also are used by individuals for non-media
purposes. Any attempt to define media access in and around courthouses and/or to
regulate access to and use of electronic devices by court users therefore must bridge the
gap between media access concerns and court security considerations.

Regulation of electronic devices in and around courthouses implicates the
intersection of individuals’ constitutional rights to information and expression and the
courts’ constitutional duty to provide safety and security for court users. Ultimately,
however, the courts must approach this issue from a practical, operational perspective.
Recognizing the need to balance media and security interests that may be in conflict,
these guidelines provide operational protocols designed to enable our courts to function

safely and to administer justice fairly, including with appropriate transparency.

B. FRAMEWORK
The guidelines differentiate between court users who wish to record, transmit,

and broadcast court proceedings and those who do not. Members of the first category —
whether within or outside the scope of traditional press outlets — are subject to specific
media policies. Other court users, even if using devices with media-type capabilities,
may not be bound by media regulations if they are not seeking to or engaged in media
activities. Even if not subject to media policies, such court users — including but not
limited to attorneys and members of the general public — are bound by policies governing
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The guidelines include a substantial security component as necessitated by the
increasing risks to safety posed by widespread use of electronic devices for media and
non-media purposes. The guidelines define the rights, responsibilities, and restrictions on
access to and use of electronic devices by individuals in and around court facilities. Some
content applies to all categories of court users while other rights and/or responsibilities
are assigned only to certain classes of persons (e.g., court staff are permitted to use
Judiciary-issued electronic devices to communicate for work- related purposes; jurors in
courtrooms and deliberation rooms must turn off or render inoperable electronic devices;
emergency personnel may access, retain, and use electronic devices in all areas of the
courthouse and surrounding facilities). The guidelines regulate conduct while
acknowledging that in some situations it is necessary to consider not only the action but

also the actor.

C.GOALS

The goals of the Supreme Court Guidelines on Media and Elecironic Devices in
the Courts are to create statewide consistency in the use of electronic devices, to provide
security for the public, attorneys, jurors, witnesses, litigants, judiciary employees, and

judges and to ensure the integrity of all court proceedings.

D. RATIONALE
The pervasiveness of electronic devices and their availability to the general public,

requires courts to implement guidelines governing the use of electronic devices in and
around a courthouse, so that their use does not disrupt proceedings or compromise

security, faimess to litigants, efficiency and/or appropriate courtroom decorum.

Promuigated by Directive #11-20 (April 27, 2020) A 1 6 7
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E. APPLICABILITY
Courts have substantial authority to regulate media access to court proceedings

as well as access to and use of electronic devices for media/broadcast and other purposes.
The guidelines govern in the absence of any exercise of such authority. They do not limit
or modify the court’s existing authority to impose greater restrictions or to permit an
exception to a general limitation or regulation. The “gray areas” — the situations in which
reasonable persons may disagree about whether it is better by default to permit or to
restrict access to or use of electronic devices — should be considered with the explicit
understanding that if the default does not work it is subject to change by action of the

court.

F. DEFINITION OF ELECTRONIC DEVICES

As utilized in these guidelines, the term “electronic devices » means any
mechanical devices (e.g., conventional cameras, audio recorders, video cameras, etc.)
and/or microprocessor- based devices (e.g., computers, cell phones, cameras,
communication or recording devices, portable devices, etc.) that have the capability to
transmit (wired or wireless), broadcast, record and/or take photographs or any other
similar device, whether now in existence or later developed, that has the ability to store,

relay, share or transmit information.

G.POSSESSION AND USE OF ELECTRONIC DEVICES

Section 1: Inside the Courtroom

This policy establishes that electronic devices as defined herein may be brought
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into courthouses subject to all appropriate security screening. Unless authorized by the
Assignment Judge, all electronic devices shall be powered off or maintained in silent
mode prior to entering any courtroom. Persons in possession of an electronic device are
not permitted to use the device to conduct phone conversations or to transmit, broadcast, take
photographs, or record in any court without permission from the court. Permitted use is subject
to further reasonable restrictions by the court, law enforcement, and/or facility owners so that
their use does not disrupt proceedings or compromise security, faimess to litigants,
efficiency and/or appropriate courtroom decorum.

e Notification

Policies prohibiting unauthorized use of electronic devices and the possible
sanctions for noncompliance will be prominently displayed in the courthouse
(including in jury assembly and deliberation rooms) and on the Judiciary website —
njcourts.gov.

¢ Unauthorized Use

Any person who uses an electronic device to transmit, broadcast, record
and/or take photographs without court approval and in willful violation of this
policy may be held in contempt of court, in violation of R 1:10-1 punishable by a
term of imprisonment not to exceed six (6) months or a fine of up to $1,000, pursvant
to N.I.S.A, 2C:43-3 and N.J.S.A., 2C:43-8 and may be charged with a violation of
N.J.8.A. 2C:29-9 (Criminal Contempt), as deemed appropriate by law enforcement.
Further, any electronic device used in willful violation of this order may be subject

to seizure and forfeiture pursvant to N.L.S.A, 2C:64-1.

The Order Restricting Access to Electronic Devices in Courtrooms (Exhibit
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B) shall be prominently displayed in appropriate locations in courthouses as
determined by the Chief Justice, Presiding Judge of the Appeliate Division,
Assignment Judge, Presiding Judge of the Tax Court, or Presiding Judge of the
Municipal Court. The Notice Regarding Personal (Non-Media) Access to and Use
of Cell Phones in Courtrooms (Exhibit C) shall be posted' in all rooms used only
as courtrooms. In the Municipal Courts, that Cell Phone Notice (Exhibit C) shall

be displayed when court is in session.

Section 2: Jurors
Jurors® use of electronic devices shall be governed by the Policy Regulating

Jurors® Use of Electronic Devices During Jury Service (initially promulgated in 2010;
reaffirmed as supplemented by the Judicial Council on June 21, 2013).

All jurors will be advised to turn off their electronic devices when in a courtroom
or grand jury room, including rooms used for state grand jury.

Jurors who are seated on a trial or a grand jury will be instructed to turn off all
electronic devices that have the capabilities described above, and that those devices
cannot be used in a deliberation room or grand jury room, including rooms used for state
grand jury. Use of such devices will be restricted to court recesses when a juror is outside
the deliberation room or courtroom, unless ordered otherwise by the judge.

At no time during a juror’s service in trial court is the juror permitted to provide
an account of juror service to others, including any participants in the trial, through any
electronic means, such as social media websites.

This policy does not prevent a judge from ordering additional measures regarding

| These Guidelines were promulgated during the COVID-19 pandemic when the New Jersey courts were operating

remotely (by phone and video) rather than in courtrooms. Notices shouid be posted in courtrooms within a reasonable
time after the courts reopen for in-person operations.
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the use or possession of such devices by jurors during a trial should the judge determine
that such action is necessary. Such additional measures may include requiring jurors to
temporarily surrender such devices. Among other 6ptions, judges may require that jurors
store devices in a visible multipart holder; secure devices in a locked storage unit; or
temporarily turn over devices to court personne] to maintain securely in an internet-
blocking container.
Section 3: Common Areas of the Court Facility

While in common areas of a courthouse, all persons are permitted to possess and
use electronic devices for any purpose other than to transmit, broadcast, or record sound,
video, and/or photographs of court proceedings and court business. Such permitted use
is subject to further reasonable restrictions by the court, law enforcement, and/or facility
owners so that their use does not disrupt proceedings or compromise security, faimess to

litigants, efficiency and/or appropriate courtroom decorum.

Section 4: Court Facility Grounds
Except as otherwise provided in these guidelines, the use of electronic devices on

the grounds outside the court facility shall be permitted. Nothing in this policy is intended
to limit the authority of law enforcement to provide security for the public, attorneys,

jurors, witnesses, litigants, judiciary employees, and judges.

H.REQUEST FOR PERMISSION TO PHOTOGRAPH, ELECTRONICALLY
RECORD, BROADCAST, AND/OR TRANSMIT A PROCEEDING

Section 1: Permission Required
A person desiring to transmit, broadcast, or record sound, video, and/or
photographs of a court proceeding (“requestor”) shall request permission from the court

in writing by completing the Permission Request Form and Acknowledgement of User
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Page § of 21 A171



Guidelines attached as Exhibit“A”, which shall be accessible on the Judiciary website,

njcourts.gov.

The request shall be presented to the court within a reasonable time prior to the
commencement of the proceeding to permit the court adequate time to consider the
request. In the event that time constraints render a prior written request impracticable,
the court may entertainan oral request.

Section 2: Consent of Parties Not Required

Permission to transmit, broadcast, or record sound, video, and/or photographs of

court proceedings using an electronic device shall not be conditioned upon obtaining

consent of any party, any party’s attorney, or any witness or participant in a proceeding.

Section 3: Decision of the Court
The court shall decide whether to grant permission as soon as practicable, giving

due consideration to the number of requests, the timeliness thereof, and the requestor’s
need for access to the proceeding. The court shall specify whether permission is granted
for a specific proceeding or for all court proceedings open to the public in a given mafter
until it is concluded. The court retains the discretion to modify or rescind such permission

in the event that circumstances relating to the proceeding warrant such measures.

Section 4: Exception for Adoptions and Special Events
An agreement for the use of electronic devices to transmit, broadcast, or record

sound, video, and/or photographs of court proceedings, as set forth in this section, shall
j

not be required in the case of adoptive parents and other family members present at final

hearings in uncontested adoption cases, provided that the judge presiding over that

hearing grants those individuals permission to photograph, electronically record,

broadcast and/or transmit the hearing. In addition, an agreement for the use of elecironic
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devices to transmit, broadcast, or record sound, video, and/or photographs shall not be
required for special events hosted in and around courthouses, including Law Day
celebrations, provided that the electronic device used in either scenario is a small scale
multiuse handheld device. All larger devices that are not multiuse will still require
written permission according to the procedures outlined in these Guidelines. Advanced
notice should be given to court security in the courtroom and at the magnetometers
regarding all adoptions and special events. .
Section 5: Exclusions

Transmission, broadcasting, recording and/or photographing is prohibited at any
proceeding closed by court order, statute or Rule of Court. Attached hereto as Appendix
I is a reference to New Jersey Rules of Court and New Jersey statutes that relate to the
sealing of court proceedings and records. The appendix is merely a guide and is not

intended to be an exhaustive list of all potentially relevant Rules of Court and statutes.

Section 6: Restrictions
The following restrictions apply to any requestor granted permission to transmit,
broadcast, or record sound, video, and/or photographs of court proceedings:
¢ Transmission, broadcasting, recording and/or photographing victims of crime

under 18 vears of age at the time of trial and of witnesses under 14 years of age
at the time of trial shall be allowed only at the discretion of the court.

o Transmission, broadcasting, recording and/or photographing is prohibited at
juvenile proceedings. Transmission, broadcasting, recording and/or
photographing of defendants 17 years of age who are charged with motor vehicle
violations that are heard in municipal court is permissible.

o Transmission, broadcasting, recording and/or photographing conferences
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between an attorney and client or between co-counsel of a client that occur in a
courtroom or anywhere in a court facility is prohibited.
e Transmission, broadcasting, and/or recording of side-bar conferences between

the court and counsel is prohibited.

e Transmission, broadcasting, recording and/or photographing of a jury, any
individual juror or any other person that would permit the identification of

any juror is prohibited.

e Transmission, broadcasting, recording and/or photographing of a proceeding in
which one is a party, litigant, or witness is prohibited without explicit court
approval.

Nothing contained herein shall prohibit the transmission, broadcasting, recording and/or
photographing of any juror who has been discharged from jury service in any proceeding

unless otherwise ordered by a court.

Section 7: Judicial Discretion

a. Fair Proceeding. The court retains discretion to impose such restrictions on the
use of electronic devices necessary to implement the goals of these guidelines.
There may need to be adjustments made to the approved use of electronic devices
where proceedings are conducted by video rather than in person. Transmission,
broadcasting, recording and/or photographing may be excluded in any proceeding
where the court determines such use would cause a substantial increase in the threat
of, or the potential for, harm to a litigant, juror, witness, or any other participant in
the case or would otherwise unduly interfere with the integrity of the proceeding. In
determining whether such substantial increase in the threat of, or the potential for,

harm exists, a court may appropriately consider the potential for intimidation of
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witnesses, victims and others when exercising its discretion in deciding whether to
grant, limit, or deny permission to transmit, broadcast, or record sound, video,
and/or photographs of a court proceeding.

b. Order to Exclude or Vary Coverage Previously Permitted. The court, may,
upon reasonable notice with an opportunity for the requestor and any other affected
person(s) to be heard, terminate, limit, or otherwise modify the conditions of
transmission, broadcasting, recording and/or photographing in any court
proceeding or trial.

Section 8: Pretrial Conference

The court may, at its discretion, require a requestor to attend a pretrial conference
prior to the court making a decision on a request to transmit, broadcast, or record sound,
video, and/or photographs of court proceedings. The purpose of such pretrial conference
shall be limited td decisions regarding transmission, broadcasting, recording and/or
photographing and not to substantive matters beyond the scope of these guidelines. Any
such required pretrial conference shall include the court, the attorneys for the litigants,
requestor(s) and/or their attorneys, and any other persons identified as necessafy by the
court,

At such pretrial conference, the court shall distribute and review with all present
the provisions of these guidelines. Any objections to transmission, broadcasting,
recording and/or photographing the particular matter shall be considered at this
conference. The court shall consult with the requestors and/or their attorneys before
imposing any special limitations or restrictions on transmission, broadcasting, recording
and/or photographing in the particular matter.

No formal pretrial order is required. However, the court, subsequent to the pretrial
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conference, shall reduce to writing or make a record of the decisions reached at the
pretrial conference, including, but not limited to, any and all limitations or restrictions
imposed.
Section 9: Notice

This policy shall be made available on the Judiciary website, njcourts.gov. Notice
to the public and court users shall be displayed at the entrance to each courtroom and at
all court facility entrances.
Section 10: Appellate Reviefv

Any requestor aggrieved by any decision conceming transmission, broadcasting,
recording and/or photographing may move for leave to appeal the decision to the Superior
Court where the decision was by the Municipal Court, to the Appellate Division where
the decision was by the Superior Court or Tax Court, or to the Supreme Court where the
decision was by the Appellate Division. Such motions shall be made within three (3)

business days after any such decision.

Al176
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APPENDIX1

A. General Requirements and Responsibilities
(1) Electronic Devices. Transmission, broadcasting, recording and/or photographing

equipment and related wiring shall be unobtrusive and shall be located in places
designated in advance of any proceeding by the court so as not to cause disruption.

(2) Electronic Device Recordings Inadmissible. No electronic device recordings
shall be admissible as evidence or used to challenge the accuracy of the official court
record, Notwithstanding inadmissibility as the official court record, electronic
device recordings may be used as evidence in separate proceedings in the discretion
of the court. An individual who has been granted permission by the court to record
trial proceedings may seek to show portions of that video or other recording during
closing arguments, subject to the judge’s determination.

(3) Pooling Capability Requirements. Any person who obtains permission from the
court to photograph, electronically record, broadcast and/or transmit proceedings
shall provide pooling capabilities, if requested, so that others may share in the
coverage. Pooling requires, at a minimum, that the pooling supplier have available
capabilities to pool by providing multiple electronic connections for other media
representatives desiring participation by the use of their own recording equipment
or by direct line hook-up. Any individual who has obtained court permission to
cover proceedings shall pool his/her video/audio signals or photographs at the
request of others without requiring the others to obtain further court approval.

(4) Pooling Arrangements. Participating users of electronic devices and participating
still photographers are to make their own pooling arrangements, including the

establishment of necessary procedures, the provision of appropriate pooling
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equipment as described in these guidelines, and selection of a pool representative without
calling upon the court to mediate any dispute as to the appropriate media representative,

costs or equipment authorized for a particular proceeding.

B. Equipment, Sound and Light Criteria
(5) Sound or Light Distractions. No electronic device that produces distracting sound

or light either from the equipment itself or from its operation shall be used to cover
judicial proceedings. The court may, at its discretion, require proof that equipment
meets these guidelines before approving the equipment for use at a particular
proceeding. Further, the court may order operation of any equipment to cease if
that equipment does not meet these guidelines.

(6) Temporary Artificial Light. Absent prior approval from the court, no temporary
artificial lighting device of any kind shall be employed in connection with any
electronic video television camera, electronic device or still photographic cameras.

(7) Adding Light Sources. With the approval of the court and the concurrence of the
owner of the building in which a court facility is situated, modifications and
additions may be made to light sources existing in the facility, provided that any
such modifications or additions are installed and maintained at the user’s expense.

C. Placement of Equipment
(8) Placing/Removing Equipment. Other than electronic devices capable of being

hand- held, photographic equipment and electronic equipment, including still
cameras, microphones, and audio/video recording equipment shall be placed in or
removed from the courtroom facilify only prior to commencement or after

adjournment of proceedings each day, or during a recess in the proceedings.

(9) Courtroom Placement. Other than hand-held electronic devices, all other

electronic video camera equipment, broadcast audio equipment and all other
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electronic devices shall be positioned only in areas designated by the court.
Microphones are prohibited at, on, or in the immediate vicinity of counsel tables and
the judge’s bench absent prior written approval of the court, to avoid capturing
attorney client communications and sidebar conversations respectively. Video
recording equipment that is not a component part of the video camera shall be
located in an area remote from the courtroom. The areas designated shall provide

reasonable access for coverage.

(10) Placement in Other Areas. When the need arises, the court may provide

additional rooms or areas where others may view the proceedings. Other individuals
may, at their own expense and with their own equipment, make the necessary
pooling arrangements to bring an electronic signal into such additional rooms or
areas for viewing and for video/audio recording of the proceedings. All camera and
audio equipment not designated by the court to be in the courtroom shall be

positioned only in such rooms or areas.

(11) Fixed Locations for Persons and Equipment. All persons using electronic

devices shall assume fixed positions within the designated location in the courtroom
and, once positioned, shall not move about the courtroom in any way in order to
photograph or record court proceedings. Noncompliance with this provision may
be cause for the court to order the person to leave the courtroom and/or remove

equipment from the courtroom.

A179

Promulgated by Directive #11-20 (April 27, 2020)

Page 16 of 21



APPENDIX II

R.1:2-1 Proceedings in open court
R. 1:2-2 Verbatim record of proceedings
R. 1:2-3 The verbatim record shall include references to all

exhibits R.1:38- 1 et seq. (Public access to court records
and administrative records)

Closures Pursuant to Court Rule:

R. 1:20A-5 Fee arbitration matters

R. 3:6-7 Secrecy of grand jury proceedings

R. 3:6-9(c) Hearing on request of public official after grand jury censure
R. 3:13-3(D) Protective orders

R. 4:10-2(¢) Claims of privilege or protection of trial preparation materials
R. 4:74-7(¢) Adult civil commitment hearings

R.5:3-2 Family actions involving/affecting the welfare of a juvenile
R. 5:12-4(b) Hearings and trials held by Division of Child Protection

and Permanency

R. 5:19-2 Confidentiality of juvenile delinquency hearings

Closures Pursuant to Statute:

N.LS.A. 9:3-47(c), N.L.S.A. 9:3-48(b)(e)  Hearing on complaint for adoption of childis
held in carnera

N.J.S.A.2C:14-7(a) Court shall conduct in camera
hearing to determine admissibility
of sexual offense victim’s previous
sexual conduct

N.J.S.A. 9:17-42 Any proceeding held under the
Uniform Parentage Act shall be
held in closed court and all papers,
records and information pertaining
there to is confidential

N.J.S.A. 2A:84A-21.4 Upon the finding of a waiver of
privilege, the court shall order the
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production of materials for in
camera inspection and
determination as to admissibility

N.I.S.A. 2A:61B-1d(1) Court shall conduct hearing in
camera to determine admissibility
of evidence of victim’s previous
sexual conduct in action for sexual
abuse.

But scc T.S.R. v. J.C., 288 N.J. Super. 48 (App. Div. 1996) (construing that statute as authorizing

the court to permit full disclosure and open trial on the victim’s motion over the

defendant’s objection).
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EXHIBIT A

New Jersey Judiciary
Request for Permission to Photograph, Electronically Record
or Broadcast a Court Proceeding

Completed forms must be submitted to the Trial Court Administrator or Designee for approval.

Date of Request | Name of Requestor Telephone Number

Affiliation Email Address

Permission is requested for:

Name of Case/Event Judge/Courtroom Number Date Time

i request permission to use recording equipment for the following activities (check all that apply):
[] Video Recording [ Still Photography [ Live Streaming/Live Broadcast [] Audio Recording

Specific equipment to be used:

By signing this agreemeni below, | certify that

1. I have read the attached Supreme Court Guidelines on Electronic Devices in the Courtroom and agree to
comply accordingly.

2. 1am aware that if | fail to abide by the provisions of these guidelines, | may be subject to discipline by the
court and/or charged with contempt of court and brought before a judge for alfeged violation of R 1:10-1,
punishable by a term of imprisonment not to exceed six (8) menths or a fine of up to $1,000, pursuant to
N.J.S.A. 2C:43-3 and N.J.S.A. 2C:43-8 and may be charged with a violation of . J.S.A. 2C:29-9 (Criminal
Contempt), as deemed appropriate by law enforcement.

3. Further, any electronic device used in wiliful violation of this order may be subject to seizure and forfeiture
pursuant to N.J.S.A. 2C:64-1.

4. If requested, | agree to provide pooling capabilities as required by the Supreme Court Guidelines on
Electronic Devices in the Courtroom.

Requestor Signature Date

[1Request Denied [1Request Approved

Judge/Trial Court Administraior/Operations Manager {or designee) Date

Special Notations:

Revised Form Promuigated by Notice 07/29/2019, CN 11862
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EXHIBIT B

Vicinage

Order Restricting Use of Electronic Devices in the Courtroom

It is hereby ORDERED that:

1. Unless authorized in writing by the Assignment Judge, all electronic
devices shall be powered off or maintained in silent mode prior to entering
any courtroom; and

2. The court may further restrict access to and/or use of electronic devices,
including by requiring that cell phones and other devices are kept out of sight
while court is in session, or that devices are powered off; and

3. A person who uses an electronic device to transmit, broadcast, record and/or
take photographs without court approval and in willful violation of this policy
may be held in contempt of court, in violation of R, 1:10-1, and may be
punished by a term of imprisonment not to exceed six (6) months or a fine of
up to $1,000, pursuant to N.J.S.A. 2C:43-3 and N.J.S.A. 2C:43-8 and may be
charged with a violation of N.J.S.A. 2C:29-9 (Criminal Contempt), as deemed
appropriate by law enforcement. Further, any electronic device used in willful
violation of this order may be subject to seizure and forfeiture pursuant to
N.LS.A. 2C:64-1; and

4. This Order will be posted at or near the entrance to all courtrooms in the

A183
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EXHIBIT C

NOTICE: Restrictions on Personal (Non-Media)
Cell Phone Use in Courtrooms

Attorneys, parties, and members of the public. The following provisions apply to use of cell
phones and comparable electronic devices (hereinafter “cell phones™) in a courtroom by
attorneys, parties, and members of the public.

(a) Allowed uses: Attorneys, parties, and members of the public may use a cell phone in a

courtroom to retrieve or to store information (including notetaking), and to send and receive text
messages or information.

(b) Prohibited uses: Aftorneys, parties, and members of the public must silence cell phones
while in the courtroom. A cell phone may not be used, without permission of the court, to make
or to receive telephone calls or for any other audible function while court is in session. Cell
phones may not be used to communicate in any way with any courtroom participant including,
but not limited to, a party, a witness, or juror at any time during any court proceedings. Cell
phones may not be used to take photographs or to record audio or video in any courtroom.

(c) Any allowed use of a cell phone under this paragraph is subject to the authority of a judge to

terminate activity that is disruptive or distracting to a court proceeding, or that is otherwise
contrary to the administration of justice.
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APPENDIX A, PART 3

ADDITIONAL COURT ORDERS
AND DIRECTIVES



AUG. 3 NOTICE ON COVID-19 EXPOSURE RISKS
NOTICE TO THE BAR AND PUBLIC

COVID-19 — STATEWIDE POLICY REGARDING COVID-19
EXPOSURE RISKS IN JUDICIARY FACILITIES

The New Jersey courts are committed to following public health guidance and
supporting the health and safety of attorneys, litigants, members of the public, judges,
court staff, and all persons in Judiciary facilities. To that end, the Judiciary has
established a statewide policy for handling COVID-19 exposure risks in courthouses
and court facilities. This notice is being issued on behalf of the Chief Justice and the
Administrative Director. The policy set forth herein applies to the Supreme Court,
Appellate Division, Tax Court, and trial divisions of the Superior Court. For Municipal
Courts, the municipality has responsibility for enforcing public health protocols regarding
COVID-19 cases.

A. The Judiciary has implemented and will continue to enforce policies that
minimize risks of potential exposure to COVID-19 in court facilities.

o According to public health authorities, risk of COVID-19 exposure increases with
close contact.

The Centers for Disease Control and Prevention (CDC) guidelines on
community-related exposures provide that individuals are at risk of COVID-19 exposure
if they have close contact with someone who is confirmed positive for the virus. Close
contact is defined as being closer than 6 feet for 15 minutes or longer. [That 15-minute
threshold applies generally. A shorter time may present a risk if, for example, a person
comes into direct physical contact with someone who is COVID-19 positive. Qut of an
abundance of caution, the Court has endorsed a shorter 10-minute threshold for
defining close contact in Judiciary facilities.] A contact that is closer than 6 feet for 10
minutes or longer is considered a close contact whether or not either person was
wearing a mask or other face covering.

¢ Contact that is not close does not increase risk of COVID-19 exposure.

According to the CDC and the New Jersey Department of Health (NJ DOH) brief
or distant contacts — such as passing by someone in a hallway, sharing an elevator for a
few minutes, or being briefly in a courtroom with social distancing — do not increase the
risk of contracting COVID-19. Those types of interactions are like other daily life events,
such as shopping at a grocery store or entering a restaurant to pick up carryout food.
Provided appropriate health precautions are maintained, CDC and NJ DOH guidance
indicates that those interactions do not pose an increased risk of contracting COVID-19.

* Judiciary policies are designed to prevent close contact between court users
(including judges, court employees, attorneys, litigants, jurors, and others) while
in court facilities.

Court users should rarely if ever have close contact with judges, court staff, and
others. Consistent with the Supreme Court’s June 9, 2020 Order, individuals in
community settings and common areas must wear masks and maintain social
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distancing, as is required for all occupants in shared areas of government buildings
pursuant to Executive Order 163 (issued July 8, 2020). Minimizing close contact and
following health and safety protocols — including not coming to court facilities if
symptomatic, frequently washing hands, wearing masks, and maintaining social
distance — should limit exposure risks in Judiciary facilities.

B. Public health departments are responsible for investigating COVID-19
cases and performing contact tracing to identify and inform individuals
who are or may be at heightened risk of developing COVID-19. The
Judiciary will cooperate in all contact tracing efforts by the CDC, NJ DOH,
and/or local health departments.

Contact tracing is a process used to identify those individuais who have come
into contact with persons who have tested positive for a contagious disease, including
COVID-19. The State of New Jersey is using contact tracing to identify individuals who
have had contact with individuals who test positive for COVID-19. When a person tests
positive for COVID-19, the testing lab loads the test data onto the State's secure
epidemiological surveillance system, the Communicable Disease Reporting and
Surveillance System (CDRSS). The positive case is then shared with the individual's
local health department, which will call the positive individual to determine the names of
those who they were in close contact with for a specific number of days. Notification of
those individuals (the close contacts of the COVID-19 case) is handled by the
applicable health department.

The Judiciary will continue to cooperate with public health authorities regarding
potential exposures in court facilities, including for purposes of contact tracing and to
request additional cleaning of court facilities if recommended by health authorities. The
Judiciary also will continue to enforce internal policies that require employees to inform
Human Resources if they test positive for COVID-19 (or if they develop symptoms
consistent with the virus) and to submit negative test results before reporting to work.

C. Where the Judiciary (rather than a health department) is aware of an actual
or suspected case of COVID-19 in court facilities, the Judiciary will notify
court users who are or may be at risk.

In some situations, the Judiciary may become aware of a suspected or confirmed
COVID-19 case involving a judge, court employee, or other court user. In those cases,
the Judiciary will take appropriate next steps, which may include additional cleaning and
notification to court users.

¢ The Judiciary requires judges and employees to disclose if they test positive for
COVID-19 or develop symptoms consistent with the virus without other
explanation. If a judge or employee has or is suspected of having COVID-19, the
Judiciary will provide notice to all close contacts. Notice will be provided as
promptly as possible, meaning that the first notification could be by phone, email,
or text message. Formai written notice will be provided as soon as possible.

In the event the Judiciary becomes aware of a potential COVID-19 exposure or a
situation that requires notification even in the absence of close contact, all
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appropriate steps will be taken, which may include requiring anyone symptomatic
to leave the courthouse; suspending any affected court proceedings; appropriate
cleaning of the affected area of the court facility; and immediately notifying all
individuals currently or recently in the affected area.

The Judiciary cannot require individuals other than judges and employees to
disclose (to the Judiciary) a COVID-19 diagnosis or symptoms. If an attorney,
titigant, juror, or other court user who has been in a Judiciary facility discloses
that they have or may have COVID-19, the Judiciary will take appropriate next
steps based on the situation, which may include arranging for additional cleaning
of affected areas; suspending court proceedings; rescheduling in-person court
events as virtual proceedings; and providing appropriate notice to judges, court
employees, litigants, jurors, and others.

o Example #1: An empaneled juror contacts the court to advise that they
cannot report as scheduled because they have symptoms consistent with
COVID-19 without other explanation. In this situation, there should be no
actual risk to other trial participants based on compliance with health
protocols, including wearing masks, maintaining social distancing, and
practicing good hygiene by washing hands or using hand sanitizer.
However, from a psychological safety perspective, it is reasonable to
expect that other jurors would have difficulty feeling comfortable and
focusing on the trial based on fear of potential exposure. In general, it
would be appropriate for the judge to suspend trial proceedings for 14
days (the quarantine period for asymptomatic individuals with a potential
COVID-19 exposure) and then resume with or without the one juror after
that period. The court would promptly notify all trial participants using
available phone, text, and email options (including, for jurors, through the
Jury Management System) of the possible COVID-19 case, the minimal
actual risk to them, and the extra steps that the Judiciary is taking to
support their safety. The notice would not disclose the name of the
symptomatic juror.

o Example #2: An empaneled juror contacts the court to advise that they
are not reporting because their spouse has been exposed to COVID-19,
and although the spouse is asymptomatic, just to be safe the entire
household is self-quarantining for 14 days. In this case, there is no actual
risk to the trial participants and no reason that the trial cannot continue
without the absent juror. The judge would give an instruction to the jury
similar to any other case in which a juror becomes unavailable midtrial.

o Example #3: An attorney contacts the court the day after appearing for an
hourlong in-person hearing to advise that although they do not have
symptoms, they just tested positive for COVID-19. The attorney reports
that they wore a face mask and had no close contact with the judge, other
counsel, their client, or other court users. In this situation, there is no
increased risk to other court users. Regular cleaning of the courtroom and
common areas of the courthouse already would have been
conducted. The Judiciary would not provide notice (since there are no

close contacts).
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Conclusion and Questions

All court users are required to follow Judiciary policies and guidelines issued by
the CDC and NJ DOH, including not visiting court facilities when sick, washing hands,
wearing masks, and maintaining social distance. By doing so, the risk of exposure to
COVID-19 in Judiciary facilities will remain very low. In the event of an actual or
potential exposure — whether confirmed or unconfirmed — the Judiciary will take
appropriate steps to safeguard the privacy of individuals with COVID-19 while providing
notice to close contacts and arranging for cleaning.

Questions should be directed to the Office of the Administrative Director of the
Courts at (609) 376-3000.

Chief Justice Stuart Rabner Hon. Glenn A. Grant, J.A.D.

Dated: August 3, 2020
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AUG. 12 NOTICE ON COURT OPERATIONS

NOTICE

COVID-19 — UPDATE ON COURT OPERATIONS DURING PHASE 2 OF THE

SUPREME COURT’S POST-PANDEMIC PLAN

The Supreme Court's Post-Pandemic Plan (issued June 10, 2020) outlines in

general terms the transition from Phase 1 (fully remote operations) to Phase 2
(incremental return of limited numbers of judges and court staff to Judiciary facilities).
This notice provides additional guidance on current and future court operations,

including as to ongoing monitoring and potential responses to statewide and local
COVID-19 trends.

(1) On-Site Presence and In-Person Events

The Court’s Post-Pandemic Plan summarizes the phases of the gradual return to

court facilities and in-person services as follows:

»

Phase 1: (March 18-June 21, 2020) Status Quo / Remote Operations —
less than 5% of judges and staff onsite; buildings closed to attorneys and
the public

Phase 2: (June 22, 2020) Gradual and Limited Return — starting with up to
10-15% of judges and staff onsite; certain matters that cannot proceed
remotely may be conducted onsite

Phase 3: New Operations — ongoing remote operations with gradually
increasing onsite events, eventually including new jury trials; up to 50-75%
of judges and staff onsite (with staggered schedules)

Phase 4: Ongoing Model — once a vaccine is available and/or herd
immunity is established; up to 75-80% of judges and staff onsite

As stated in the Plan, the intent during Phase 2 was to start with up to 10-15% of judges
and staff on-site. As intended, that percentile range already has supported the
resumption of certain matters than could not proceed remotely.

This notice provides clarification on two important issues. First, in addition to

matters that require consent to proceed remotely, judges may determine to schedule an
in-person event based on the individual facts and circumstances of a case. Second, the
percentages outlined in the Plan are a framework that may be adjusted based on the
fluid nature of the evolving COVID-19 crisis. This means, for example, that during
Phase 2 there may be a particular day when more than 10-15% of judges and staff
could be on-site. On other dates, less than 10% of judges and staff may work on-site.
Consistent with public health recommendations, court operations that can be performed
remotely should be conducted remotely, subject to ongoing adjustment.
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(2) Monitoring and Responding to Public Health Trends

Consistent with the June 10, 2020 Post-Pandemic Plan, the Judiciary is
continuing to monitor specific COVID-19 trends, including hospitalizations, new cases,
and deaths, both at the statewide and local level. We also are reviewing additional
factors, including but not limited to the statewide transmission rate and reports of local
flare-ups or new clusters of COVID-19 cases, including those arising from crowded
gatherings convened in contravention of current Executive Orders.

In addition to staying abreast of statewide pronouncements, the Judiciary
recognizes the potential for emergency declarations by individual counties. While that
situation to date has not occurred, restrictions on movement within a city or municipality
could have a significant effect on vicinage-level court operations. Among potential
scenarios, for example, attorneys and litigants should not be directed to appear forin-
person court events if doing so would conflict with a regional stay-at-home order.

As the COVID-19 crisis evolves, the Judiciary will continue to monitor: (i)
statewide and locai public health trends, including but not limited to those highlighted in
the June 10, 2020 Plan; (ii) state-level orders and advisories that affect in-person
gatherings; and (iii} any local declarations that restrict members of any community from
accessing and participating in in-person court events.

{(3) Potential Future Operational Adjustments

The fluid nature of the COVID-18 public health situation requires agility and
adaptability. To the extent that public health trends and other factors support a gradual
transition to Phase 3 (increased on-site presence and more in-person court events), the
Post-Pandemic Plan will proceed as announced on June 10, 2020. However, if those
trends and factors suggest that such greater on-site presence would present untenable
risks to judges, court employees, and court users, then the Judiciary would instead hold
steady in Phase 2 - or, conceivably, even revert to Phase 1 (fully remote operations).
Any statewide decision to move forward, or to move back, will be made by the Chief
Justice and the Administrative Director in consultation with the Assignment Judges and
Trial Court Administrators. Court operations also may need to be adjusted at the county
or vicinage level, possibly even on short notice (e.g., based on new local restrictions).

The Judiciary will continue to provide information about current court operations,
including on its public website njcourts.gov. Questions about this notice should be
directed to the Office of the Adminisirative Director of the Courts at (609) 376-3000.

YA

Hon. Glenn A. Grant, J.AD.
Acting Administrative Director of the Courts
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SEPT. 11 NOTICE ON NEXT STEPS

NOTICE TO THE BAR

COVID-19 — UPDATE ON RESUMPTION OF CRIMINAL AND CIVIL
JURY TRIALS: NEXT STEPS

The COVID-19 pandemic forced the New Jersey courts to suspend jury
trials in mid-March 2020. Since the onset of the public health crisis, the Supreme
Court has authorized temporary modifications to jury operations in order to safely
resume criminal and civil jury trials as necessary to protect the rights of the people
of New Jersey. This notice provides a comprehensive update on the rollout of
hybrid jury trials, which will include primarily virtual selections and socially
distanced in-person trials, and answers questions posed by attorneys and jurors.

Summoning Jurors

Modified juror summonses are being issued for petit (trial) jury selections.
As adjusted during COVID-19, the summonses inform prospective jurors of the
virtual aspects of jury service, noting that the Judiciary will provide electronic
devices (with internet capacity as necessary) and assistance to jurors who require
technology in order to participate.

Qualification

Jurors still are encouraged to qualify online using the eResponse Juror
Portal, which enables responses to the standard questionnaire regarding eligibility
to serve as a juror in general and availability to serve as scheduled. Jurors who do
not timely respond online receive a hard copy questionnaire that can be completed
and returned by mail. Consistent with pre-COVID-19 trends, more than 70% of
responding jurors thus far have qualified using the online option. Early data
suggests a juror yield similar to pre-pandemic jury pools.

Pre-Reporting Disqualifications and Excusals

Jurors who do not meet the qualification criteria established by N.J.S.A.
2B:20-1 are required to contact the court and substantiate disqualification. Jurors
who seek to be excused for any of the grounds set forth by N.J.S.A. 2B:20-10 also
must contact the Jury Management Office and supply documentation as necessary
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to substantiate their claim. Consistent with N.J.S.A. 2B:20-9 and pre-COVID-19
practices, pre-reporting excusals are handled by the Assignment Judge or designee.

COVID-19 Prescreening,

Jury Management staff is communicating with all confirmed jurors to
provide information about reporting in a virtual format, explain the health and
safety precautions implemented in courthouses, and reiterate COVID-19 screening
questions applicable to all persons who report to or occupy Judiciary facilities.

During COVID-19, jurors complete a supplemental questionnaire, which
asks if they have tested positive for COVID-19 in the past 21 days; if they have
any reason to believe that they or anyone in their household has contracted
COVID-19; if they have been in close proximity to anyone who has tested positive
or been quarantined for COVID-19; and if they have traveled outside of New
Jersey in the past 21 days. Staff also asks each juror if they have any reason why
they cannot report for service, whether related directly to COVID-19 (e.g., current
diagnosis with the virus) or indirectly (e.g., underlying condition causing an
elevated risk of exposure).

Any juror who claims a medical inability to report for service, whether based

on COVID-19 or another condition, is required to submit a note from a healthcare
provider (without any confidential medical information).

Technology Prescreening and Support

As detailed in the Supreme Court’s Plan for Resuming Jury Trials, the first
phases of jury selection are being conducted using virtual technology.
Accordingly, court staff contacts each juror before the selection date to ask the
following questions:

1. Do you have private, uninterrupted access to the internet via a computer or
tablet for a few hours each day of the week you are summoned to report?

2. Do you have a functional electronic device (desktop computer, laptop, tablet,
or smartphone)?

3. Does your electronic device have a functional web camera, microphone, and
speakers?

4. Do you have experience with web conferencing platforms such as Zoom?

. If known, who is your internet provider? A 1 9 2
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6. Do you have any limitations on your data or internet plan?

For the virtual phase of petit jury selection, the Judiciary provides technology and
assistance to jurors who otherwise could not participate. Jury management staff
schedules an appointment to bring a tablet (with Broadband if necessary) to the
juror’s home. Jurors alternatively may request to pick up technology at the
courthouse if they prefer.

Selection of Cases for Trial

Consistent with the Court’s July 22, 2020 Order, the first jury trials will be
criminal cases involving detained defendants. Jury selections and trials are
scheduled in the first three counties: Bergen (September 21, 2020); Atlantic
(September 28, 2020); and Cumberland (October 5, 2020).

Courts are notifying attorneys in cases that might proceed to trial soon, and
judges are scheduling conferences and walk-throughs in preparation for trials.
Judges also are addressing any COVID-19 issues on a case-by-case basis (e.g.,
current COVID-19 diagnosis of an attorney, patty, or witness). Preparations in
some counties already have expanded to civil cases, which will quickly follow the
first criminal trials.

Locations for Jury Proceedings

Criminal and civil jury trials will be conducted on-site in a courtroom large
enough to accommodate all trial participants with social distancing. Courtrooms in
each county were selected based on a rigorous review to confirm that jurors and all
trial participants could be seated, with appropriate sightlines, with at least six feet
of social distancing.

During in-person socially distanced trials, all jurors will be in the same
courtroom as the judge and attorneys. Additional locations in the courthouse may
be used for sidebar communications, juror breaks, and real-time viewing by family,
friends, media, and public observers.
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Courthouse Screening

All persons seeking entry to or occupancy of court facilities are screened for
COVID-19, with many court locations using thermal scanning as part of that point-
of-entry screening process. Individuals — including jurors, attorneys, and other
trial participants — who are symptomatic for COVID-19 or otherwise at risk of
spreading the virus are not permitted to enter or remain in court facilities.

In addition to the ('O 113-19 information posted on the Judiciary’s Jurors
webpage and covered during juror orientation, jurors scheduled to report for the in-
person phase of selection and in-person trials also will receive a text message
reminding them not to report if they may be exposed to or at risk of transmitting
the virus.

Face Masks

The Supreme Court’s June 9, 2020 Order requires face masks and social
distancing by all persons in non-private areas of court facilities. Signage is posted
in lobbies, elevators, hallways, and courtrooms reminding court users of those
universal requirements, which are subject to limited exceptions for medical need.
Within courtrooms, judges also may temporarily remove or lower their mask, or
direct other participants to do so, as may be necessary for audibility and
appropriate when other precautions (e.g., plexiglass barriers) are used.

The Judiciary has procured clear face masks that will be provided to all trial
jurors and certain other trial participants, including criminal defendants. Jurors
will store the mask they are wearing when they report to the courthouse. While
participating in trial, they will wear the clear mask, which will be discarded at the
end of each day. Jurors will then wear their own stored masks when leaving the
courthouse.

Social Distancing

All trial participants are required to avoid close contact, meaning that
individuals never will be situated with less than six feet of social distance for more
than 10 minutes. Alternative precautions, such as plexiglass barriers, may be used
to support brief conversations between attorneys and clients, or between judges
and attorneys, in closer proximity (again, for under 10 minutes).
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Breaks

Jurors and other trial participants are required to follow public health
recommendations and Judiciary safety protocols even during approved breaks.
Jurors will enter and leave courtrooms on staggered schedules, with appropriate
staff to escort them as necessary, to avoid bottlenecks in shared spaces. To

maximize comfort during in-person trials, judges may provide more frequent
breaks.

Alternates

As typical for lengthier trials before COVID-19, judges may determine to
empanel additional alternate jurors in case some jurors develop conflicts during
trial.

Arrangement of the Courtroom

Courtrooms have been reconfigured for jury trials to ensure unobstructed
views of participants, including jurors. In many counties, counsel tables have been
rearranged to support clear sight lines of jurors who will be seated in the gallery
(rather than in the jury box).

Public Access

The Court’s July 22, 2020 Order reiterates that public access will be
provided for jury trials, including through livestreaming the first Criminal jury
trials. Public access also may be provided to interested parties, family, friends,
media, and members of the public via live feed to an alternate location in the
courthouse. Individuals seeking to observe jury selection should request access in
advance, as provided by the Court’s April 20, 2020 Order and Directive #12-20,
which may be provided by individual invitation to the virtual session or in-person
selection phase.

Public access to virtual proceedings is intended to parallel access during pre-
COVID-19 in-person operations, meaning, for example, that an observer viewing a
virtual jury selection will be permitted access to the main jury room but will not
have access to private sidebar questioning conducted in a virtual breakout room.
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Sidebars

Sidebar communications can be supported in a number of ways depending
on the layout of the courtroom, the duration of the discussion, and other factors. A
separate September 11, 2020 notice details options for sidebar communications
conducted in courtrooms, in chambers, and in alternate courthouse locations.

Confidential Attorney-Client Communications

The Judiciary will support confidential attorney-client communications in all
Criminal and Civil jury trials (and in other virtual and in-person proceedings).
Attorneys may speak quietly with their clients while wearing masks and separated
by plexiglass barriers or may use available technological options for private
communications. Judges will work closely with attorneys to identify one or more
acceptable options for communications during trial (and during jury selection) in
advance.

Exhibits/Evidence

Depending on courtroom layout and seating arrangements, various
technological options may be used to support juror views of witnesses and
evidence. Large display screens, individual tablets, and other alternatives will be
integrated as necessary. Judges will consult with attorneys and parties before trial
to select and implement technological solutions as necessary.

Food

Empaneled jurors will use designated eating areas and will have the option
to bring and store their lunch. Court staff also will facilitate ordering and delivery
of food to courthouse locations.

Cleaning

The Judiciary has implemented enhanced cleaning protocols for all court
facilities, including frequent cleaning of high-traffic and high-touch areas. All
areas used by jurors and trial participants — including courtrooms, lunch and break
arcas, and restrooms — will be cleaned regularly. Hand sanitizer and sanitizing
wipes also will be readily available in courtrooms and other shared locations to
support as-needed cleaning throughout the day. In the event of any confirmed or
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potential COVID-19 exposure in a court facility, the Judiciary will coordinate with
the building owner for specialized cleaning as necessary.

Notification of Potential Exposure

The Judiciary recognizes the possibility that a trial participant may be
diagnosed or develop symptoms consistent with the COVID-19 virus. In the event
of an actual or potential exposure — whether confirmed or unconfirmed — the
Judiciary will take appropriate steps to safeguard the privacy of individuals with
COVID-19 while providing notice to close contacts and arranging for cleaning.

In the context of jury trials, additional precautions also apply, including
existing agreements with the Department of Corrections and County Jails to ensure
regular testing of inmates scheduled to appear for in-person court events.

As emphasized in the August 3, 2020 notice, the Judiciary always will
prioritize the physical and psychological safety of trial participants, rather than
moving forward with a trial despite risk of exposure to COVID-19. If a trial
participant discloses a positive COVID-19 test result or advises the court or
displays symptoms of COVID-19, the judge will suspend the trial and will not
resume until it is safe to do so. Jurors will be informed of notification protocols
during the virtual orientation process. Judges also will reiterate COVID-19
restrictions and notification protocols at the start of trial and periodically as
necessary.

Future Trials

As established by the Court’s July 22, 2020 Order, the first jury trials will be
criminal cases involving a single detained defendant. Civil trials will follow
shortly thereafter in the first counties (Atlantic, Bergen, and Cumberland). All
counties are on target to select juries for criminal trials by the end of the calendar
year, and most counties will proceed with civil trials (and multiple criminal trials)

in 2020. Ongoing trial frequency will vary by county based on overall volume and
resources.

The Supreme Court is committed to prioritizing trials for detained
defendants. Notwithstanding the benefits of an initial straightforward trial, the
expectation is for subsequent criminal trials to involve multiple defendants and

lengthier terms as necessary. 7
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Ongoing Oversight

The Court continues to solicit input from attorneys and others regarding jury
trials and all aspects of COVID-19 court operations. As one method of supporting
ongoing feedback, the Judiciary has established a new Working Group on COVID-
19 Jury Operations (“Working Group™).

The Working Group brings together judges, attorneys, and court staff with
expertise and involvement in both longstanding and COVID-19 focused groups,
including the Supreme Court Working Group on Remote Grand Jury Operations,
the Judiciary’s Post-Pandemic Planning Committee on Resuming Jury Trials, and
the Supreme Court Committee on Jury Selection in Civil and Criminal Trials. It
includes representatives of stakeholder organizations, including the Office of the
Attorney General, the Office of the Public Defender, the New Jersey State Bar
Association, the County Prosecutors Association of New Jersey, the Association of
Criminal Defense Lawyers of New Jersey, the New Jersey Association for Justice,
the Garden State Bar Association, the Hispanic Bar Association, the American
Civil Liberties Union, and private attorneys.

Going forward, the Working Group will serve as one vehicle for suggesting
potential refinements and additional options for exploration. It will provide an
avenue for stakeholders to offer real-time commentary regarding virtual and in-
person jury operations. The Working Group will consider issues including, but not
limited to, technology, health/safety precautions, courtroom protocols, and juror
concerns.

The Judiciary will continue to provide information about jury trials and all
court operations, including on its public website njcourts.gov. Questions about this
notice should be directed to the Office of the Administrative Director of the Courts

at (609) 376-3000.

Hon. Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts

Dated: September 11, 2020

A198



SEPT. 17 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — EiGHTH OMNIBUS ORDER ON COURT OPERATIONS
AND LEGAL PRACTICE

The Supreme Court has issued its Eighth Omnibus Order on Court Operations
and Legal Practice during the ongoing COVID-19 pandemic. A copy of the Order is
attached.

This September 17, 2020 Eighth Omnibus Order continues certain adjustments
necessitated during the COVID-19 period, including the prioritization of remote
proceedings and permission for electronic signatures, remote or sociaily distanced
depositions, and electronic service on the State of New Jersey. It also reinforces
provisions of the Court’'s September 17, 2020 Order on the first jury trials, including as
to the additional option of conducting voir dire in a fully virtual format with the consent of
the attorneys and parties and the approval of the trial judge.

The September 17, 2020 Eighth Omnibus Order includes the following new or
updated provisions:

» Grand Jury. Confirming that all counties are virtually selecting new grand
jury panels, and providing that grand juries in all counties will be equipped
and ready to convene in a virtual format on or before December 1, 2020;

« Criminal. Continuing excludable time provisions through October 11, 2020,
and

« Civil. Relaxing Rule 4:64-8(b) during the term of the Federal Housing
Administration's foreclosure and eviction moratorium for borrowers with FHA-
insured Single Family mortgages covered under the Coronavirus Aid, Relief,
and Economic Security (CARES) Act and HUD Agency Letter 2020-27, so as
to provide that a plaintiff will not be required to file a new complaint to
reinstate a foreclosure matter that has been dismissed twice for lack of
prosecution.

Questions about this notice or the Court’s Eighth Omnibus Order may be directed
to the Office of the Administrative Director of the Courts at (609) 376-3000.

-

Glenn A. Grant, J.AD.
Acting Administrative Director of the Courts

Dated: September 17, 2020
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 pandemic, the Supreme Court has
authorized various adjustments to court operations and legal practice as set forth in
a series of Omnibus Orders (March 27, 2020 First Omnibus Order; April 24, 2020
Second Omnibus Order; May 28, 2020 Third Omnibus Order; June 11, 2020
Fourth Omnibus Order; June 25, 2020 Fifth Omnibus Order; July 9, 2020 Sixth
Omnibus Order; and July 24, 2020 Seventh Omnibus Order).

Those Omnibus Orders detail the significant changes implemented by the
New Jersey Courts over the past six months, from the abrupt transition from in-
person to remote court operations to the ongoing, incremental resumption of in- }
person events at court facilities.

Guided by the recommendations of public health authorities including the
Centers for Disease Control and Prevention (CDC) and the New J erse.y Department
of Health (NJ DOH), courts at all levels are continuing to operate primarily using
remote (video and phone) technologies while continuing to expand in-person
proceedings, including for matters that cannot be conducted in a remote format.
Those in-person proceedings soon will include socially distanced criminal and civil
jury trials, beginning to the extent feasible with criminal trials involving detained

defendants, as provided by the Court’s July 22, 2020 and September 17, 2020
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This Order confirms and clarifies the status of court proceedings and legal
practice during the ongoing hybrid operations of the courts.
Accordingly, it is ORDERED that effective immediately:

(1) JURY TRIALS

a. Jurors have been summoned for new jury trials starting on or after
September 21, 2020, beginning in Bergen, Atlantic, Cumberland,
Mercer, and Passaic Counties. Jury selection will be conducted in a
hybrid manner with voir dire questioning primarily in a virtual format,
with technology provided by the Judiciary as needed, and some
follow-up questioning and the exercise of peremptory challenges in
person. As provided by the September 17, 2020 Order, judges also
may approve fully virtual voir dire questioning with the consent of all
attorneys and parties; and

(2) GRAND JURIES

a. In-person grand jury selections and sessions remain suspended until
further notice;

b. Jurors have been summoned for new grand jury selections starting on
September 29, 2020 (in Passaic County) and expanding statewide by

the end of October 2020. Those selections of new grand jury panels
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will be conducted in a virtual format consistent with the Court’s June
9, 2020 Order;

c. Existing grand jury panels will continue to participate in virtual
sessions, including but not limited to in Bergen, Mercer, and Atlantic
Counties and for State Grand Jury;

d. On or before December 1, 2020 all counties will have new grand jury
panels equipped and ready to convene in a virtual format; and

(3) CRIMINAL

a. Based on the continued temporary suspension of jury trials and grand
jury sessions (in many counties), the provisions of the Court’s prior
Orders regarding excludable time are extended for the additional
period starting September 21 through October 11, 2020;

b. Interim modifications to the process for search warrant and
communication data warrant applications and returns remain in full
force and effect; and

(4) CIVIL

a. Landlord/tenant proceedings shall continue as provided by the July
14, 2020 Order, including as follows:

i. Lockouts of residential tenants (evictions) continue to be

suspended in accordance with Executive Order 106;
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ii.

1.

v,

Landlord/tenant complaints may continue to be filed with the
courts, and new complaints shall include an email address for the
landlord and to the extent available an email address for the tenant,
and landlords shall be required to certify as to compliance with the
federal Coronavirus Aid, Relief, and Economic Security (CARES
Act), 15 U.S.C. 9001 et seq.;

The courts shall schedule intake and pretrial/settlement
conferences; and

Trials continue to be suspended until further notice, except that
landlords/plaintiffs may in emergent circumstances (e.g., drug
offenses, threats against landlord, theft) apply for an Order to
Show Cause for eviction. The basis of that landlord/tenant action
cannot be nonpayment of rent, except in the case of the death of
the tenant. In determining whether to issue the Order to Show
Cause, the court will review the complaint and determine whether
an emergency exists, and, based on that determination may
schedule a landlord/tenant trial. As permitted by Executive Order

106, an eviction may proceed in the “interest of justice.”
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b. The relaxation of Rule 1:6-4 is continued so as to eliminate the
requirement of courtesy copies if the total submission does not exceed
35 pages in civil matters;

c. Rule 4:64-8(b) is relaxed during the term of the Federal Housing
Administration's foreclosure and eviction moratorium for borrowers
with FHA-insured Single Family mortgages covered under the
Coronavirus Aid, Relief, and Economic Security (CARES) Act and
HUD Agency Letter 2020-27, so as to provide that a plaintiff will not
be required to file a new complaint to reinstate a foreclosure matter
that has been dismissed twice for lack of prosecution. All other
provisions of Rule 4:64-8 related to the foreclosure lack of
prosecution process remain unchanged; and

(5) FAMILY

a. The relaxation of Rule 1:6-4 is continued so as to eliminate the
requirement of courtesy copies if the total submission does not exceed
35 pages in matrimonial (FM) matters;

(6)TAX
a. The provisions of the June 11, 2020 Fourth Omnibus Order (as

continued by the June 25, 2020 Fifth Omnibus Order, July 9, 2020
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Sixth Omnibus Order, and July 24, 2020 Seventh Omnibus Order)
remain in effect; and

(7) MUNICIPAL

a. Municipal Court sessions will continue to be conducted primarily
using remote technologies in the Municipal Courts. However, the
court in limited circumstances may determine to conduct Municipal
Court in-person sessions based on the facts and circumstances of an
individual case, including complex matters such as DWI trials and

certain cases involving a consequence of magnitude; and

(8)ALL COURTS

a. To the extent practicable, depositions may continue to be conducted
remotely using necessary and available video technology, with court
reporters authorized in those circumstances to administer and accept
oaths remotely. Consistent with public health guidance, depositions
also may be conducted in person with social distancing and other
appropriate precautions;

b. The provisions of the April 7, 2020 Order relaxing Rule 4:4-4(a)(7) so
as to permit electronic service of process by email on the State of New
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¢. The provisions of Rule 1:32-2A(c) and all other Court Rules requiring
original signatures on filings are relaxed and supplemented as set forth
in prior Orders; and

(9) DISCIPLINARY MATTERS & FEE ARBITRATION

a. Disciplinary hearings and fee arbitrations will continue in a virtual
(video or phone) format to the extent possible based on facilities,
technology, and other resources, and the nature and complexity of the
matter. The Director of the Office of Attorney Ethics shall exercise

discretion and proceed in relatively straightforward matters; and

(10) BOARD OF BAR EXAMINERS
a. The provisions of the April 24, 2020 Second Omnibus Order as
continued in subsequent Omnibus Orders remain in full force and
effect; and

(11) APPELLATE DIVISION

a. The provisions of the April 24, 2020 Second Omnibus Order as
continued in subsequent Omnibus Orders remain in full force and
effect; and

(12) Except as modified herein, the provisions of the July 24, 2020

Seventh Omnibus Order remain in full force and effect; and
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(13) Requests for extensions of time in individual cases, based on specific
circumstances, may continue to be submitted by letter in lieu of a formal
motion; and

(14) Inrecognition of the pervasive and severe effects of the COVID-19
public health crisis, the court in any individual matter consistent with
Rule 1:1-2(a) may suspend proceedings, extend discovery or other
deadlines, or otherwise accommodate the legitimate needs of parties,
attorneys, and others in the interests of justice; and

(15) Depending on the duration of the COVID-19 pandemic, the Court

may reconsider and revise the provisions of this order.

For the Court, 5
Chief Justice

Dated: September 17, 2020

A207



SEPT. 17 NOTICE AND ORDER: ADDITIONAL
INFORMATION RE FIRST NEW JURY TRIALS
NOTICE TO THE BAR

COVID-19 - FIRST NEW JURY TRIALS - ADDITIONAL INFORMATION ON STATEWIDE
SCHEDULE, SELECTION OF CASES, AND OPTIONS FOR VIRTUAL SELECTION

The Supreme Court has provided additional guidance on the first new jury trials
to resume since the mid-March suspension of trials resulting from the COVID-19
pandemic. As detailed in the Court’s July 22, 2020 Order and appended Plan for
Resuming Jury Trials, new jury trials will be conducted in a hybrid format involving
primarily virtual selection followed by socially distanced in-person trials.

The Court's attached September 17, 2020 Order emphasizes that the resumption
of jury trials is necessary to protect the rights of criminal defendants, including more
than 2,500 indicted defendants who are detained awaiting trial, and for litigants in more
than 9,000 ready civil cases. As with all aspects of COVID-19 court operations, the
New Jersey courts will resume hybrid jury trials in a manner that supports the health
and safety of all court users.

The Court’'s September 17, 2020 Order clarifies and supplements the provisions
of the Court's July 22, 2020 Order as follows:

¢ Announcing the schedule for the first five jury selections and trials, which will
proceed in Bergen, Atlantic, Cumberland, Mercer, and Passaic Counties;

» Reinforcing the prioritization of criminal matters involving detained defendants
while providing that the Chief Justice in individual matters may authorize an initial
trial not involving a detained defendant, if, for example, multiple cases identified
for trial that involve detained defendants are resolved by plea shortly before the
trial date, and no other detained cases can practicaily be prepared and
scheduled;

« Permitting as an additional option fully virtual jury selection (rather than a hybrid
process involving both virtual and in-person phases), with the consent of the
attorneys and approval of the trial judge;

« Confirming that where jury selection is conducted in a hybrid format, judges may
permit attorneys to ask limited follow-up questions during the final in-person
phase of selection;

« Providing that individuai juror responses to the supplemental COVID-19

questionnaire will be provided to attorneys upon request on the condition that
those questionnaires must be kept confidential; and
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« Clarifying that based on the significant public interest in the resumption of jury
trials, the first several jury trials will be livestreamed, while public access going
forward may be provided in other ways, including by allowing observers to view
proceedings from within the courtroom with social distancing, from another court
location with a video feed, or remotely by individual invitation to the Zoom
proceeding (which would not be livestreamed).

Questions shouid be directed to the Office of the Administrative Director at {(609)

Aot L

Hon. Glenn A. Grant, J.AD.
Acting Administrative Director of the Courts

Dated: September 17, 2020
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SUPREME COURT OF NEW JERSEY

The Supreme Court in its July 22, 2020 Order authorized the incremental
resumption of criminal and civil jury trials in a hybrid format, with primarily
virtual jury selection followed by socially distanced in-person trials.

The decision to resume a limited number of jury trials is motivated by the
ongoing restrictions of the rights of criminal defendants, including more than 2,500
defendants who have been indicted and are detained in jail awaiting trial, as well as
the rights of victims of crime seeking access to the courts to complete a critical
step in their recovery. In addition, the extended delay in the administration of civil
justice, including more than 9,000 cases awaiting trial today, also compels the
resumption of jury trials.

Jury trials are the catalyst for resolving cases, both in criminal and civil
matters. This is true even though only a small percentage of cases ultimately are
decided by a jury. The availability of a judge and jury ready to hear a case
prompts pleas in criminal matters and settlements in civil cases. In contrast, the
unavailability of jury trials removes the impetus for case resolution and stalls the
wheels of justice. Countless individuals are adversely affected as a result.

For more than six months, the New Jersey courts have sustained court
operations to the greatest extent possible without jury trials. During that time,

public health authorities have confirmed that COVID-19 trends in New Jersey no
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longer require all residents to stay at home, and those same authorities have issued
guidance for how businesses, schools, and other institutions including the courts
can safely resume some level of in-person activity. Guided by the public health
experts and recognizing its duty to uphold the rule of law even when it is difficult
to do so, the Court authorized the resumption of jury trials.

The Court’s July 22, 2020 Order directed that trials would resume in a
limited number of counties and gradually expand statewide. Additional details
were provided in an accompanying Notice to the Bar and “Plan for Resuming Jury
Trials” (which was updated on August 14, 2020).

Since the date of that Order, a great deal of preparation has taken place in
the counties. As of today, jurors in several counties have received summonses and
have completed qualification, prescreening, and onboarding for participation in
virtual jury selection. Additionally, measures have been implemented in
furtherance of safe socially distanced in-person trials.

As we approach the dates for the initial hybrid jury trials, this Order
provides additional details about the schedule for new jury trials and clarifies
certain requirements for initial and future trials. The information in this Order is
consistent with the earlier Order and Plan. It is being issued in part in response to

questions and suggestions from stakeholders, including the Judiciary Working

Group on COVID-19 Jury Operations. A2 1 1



In furtherance of the incremental resumption of criminal and civil jury trials
in a hybrid format, it is ORDERED that:

1. Virtual jury selections will begin first in Bergen County (week of September
21, 2020), Atlantic County (week of September 28, 2020), and Cumberland
County (week of October 5, 2020); followed by Mercer County and Passaic
County (week of October 19, 2020).

2. To the extent feasible, the first new jury trials in each of the above-listed
counties will be criminal cases involving a single detained defendant. The
basis for setting those criteria was twofold: one, to prioritize criminal cases
involving detained defendants, and, two, to enable each county to gain 5
experience with the hybrid jury trial process in relatively straightforward
matters before proceeding to more complex cases. If those criteria cannot be
met in in any particular county, the Chief Justice may permit limited
adjustments. For example, if multiple cases identified for trial that involve
detained defendants are resolved by plea shortly before the trial date, and no
other detained cases can practically be prepared and scheduled for trial, trial
of a non-detained defendant may be considered. The overall approach,
however, will be for all counties to prioritize criminal cases involving

detained defendants, while also expanding to civil cases.
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3. In lieu of the jury selection process set forth in the Court’s July 22, 2020
Order (primarily virtual but with an in-person component), attorneys may
request and consent to select a jury in an entirely virtual format. Judges may
authorize this fully virtual jury selection alternative with the consent of all
attorneys and parties,

4. Where jury selection is conducted as set forth in the Court’s July 22, 2020
Order (primarily virtual but with an in-person component), judges may
permit attorneys to ask limited follow-up questions during the in-person
phase of selection.

5. Attorneys may request and receive copies of the supplemental COVID-19
questionnaire completed by jurors who report for selection on the condition
that those completed questionnaires shall be kept confidential and viewed
only by the attorney and the client.

6. Because of widespread public interest in the resumption of jury trials, the
first several socially distanced in-person jury trials will be livestreamed to
the public. Thereafter, public access to particular jury trials may be
supported through livestreaming or other options, including permitting
observers to be physically present in the courtroom (if consistent with social

distancing), or in another location in the courthouse (viewing the proceeding
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by video), or via individual invitation to view a non-livestreamed Zoom

event.

7. Except as set forth in this Order, all provisions of the Court’s July 22, 2020

Order remain in full force and effect.

Dated: September 17, 2020

For the Court,

- )

B N
Chief Justice
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SEPT. 22 NOTICE ON PHASE 2.5
NOTICE TO THE BAR AND PUBLIC

COVID-19 — UPDATE ON COURT OPERATIONS DURING “PHASE 2.5”
OF THE SUPREME COURT’S POST-PANDEMIC PLAN

The Supreme Court’s Post-Pandemic Plan (issued June 10, 2020) outlined in
general terms the transition from Phase 1 (fully remote operations) to Phase 2
(incremental return of limited numbers of judges and court staff to Judiciary
facilities). Based on current public health recommendations and COVID-19
trends, the New Jersey courts will be expanding the scope of on-site court events,
including for new jury trials, but without transitioning fully to Phase 3 as
previously anticipated. For lack of a better description, the courts are now moving
to “Phase 2.5.” This notice provides additional guidance as to events that may
under appropriate circumstances be conducted on-site even while our court system
overall continues to follow a “remote first” model.

As stated in the Plan, the intent during Phase 2 was to start with up to 10-
15% of judges and staff on-site, with that range eventually increasing to up to 50-
75% in Phase 3. However, as noted above, we are now moving to Phase 2.5 rather
than Phase 3. Effective immediately, in Phase 2.5, the limit on the total number of
judges and staff who may be in the courthouses at any one time is increased to a
maximum of 25% of judges and staff taking into account both facilities and
operational need.

As announced in the August 12, 2020 clarifying notice, in Phase 2.5 judges
may determine to schedule an in-person event based on the individual facts and
circumstances of a case, including where one or more parties is unable to
meaningfully participate using virtual formats or where virtual options have been
attempted unsuccessfully.

Subject to local resources and need, during Phase 2.5 certain additional
categories of court matters (in addition to those listed as potentially occurring on-
site during Phase 2, as described in the June 10, 2020 Plan) including but not
limited to the following events may be conducted on-site:

¢ New Criminal and Civil jury selections and trials;

s Civil: Orders to Show Cause to prevent illegal lockouts; bench trials for

more significant or urgent matters; A 2 1 5
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e Family: applications for a domestic violence temporary restraining order
(TRO); DNA testing; child welfare mediation; supervised visitation;

e Municipal: trials of more serious matters; mediations; certain first
appearances; and

» Probation: increased substance abuse testing; in-person reporting to court
facilities; drug court calendars; risk assessments.

Additional court events beyond those listed above may be scheduled on-site
as appropriate. Court services, including customer service appointments with the
Ombudsman or other areas, also may be conducted in person. Notwithstanding the
above adjustments, and except in emergent circumstances including applications
for a TRO or to prevent an illegal lockout, court users should appear in person only
if they have a scheduled court matter or an appointment.

As always, the Judiciary will make every effort to serve individuals who
contact or appear at a courthouse with an emergent need. Court users who are
unable to use available virtual options may be accommodated on-site. Where
available, court users may be provided access to and use of a “technology space”
within a courthouse that can support virtual participation in remote events.

The Judiciary will continue to provide information about current court
operations, including on its public website njcourts.gov. Questions about this
notice should be directed to the Office of the Administrative Director of the Courts

at (609) 376-3000.

Hon. Glenn A. Grant, J.AD.
Acting Administrative Director of the Courts

Dated: September 22, 2020
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OCT. 8 NOTICE AND ORDER

NOTICE TO THE BAR

COVID-19 — NINTH OmNIBUS ORDER ON COURT OPERATIONS AND LEGAL
PRACTICE —~ EXPANDING GRAND JURIES; EXCLUDABLE TIME; RELAXING PRE-
INDICTMENT DISCOVERY; PROVISIONAL NEW PRE-INDICTMENT HEARING

The Supreme Court has issued the attached Ninth Omnibus Order on Court
Operations and Legal Practice during the ongoing COVID-19 pandemic.

This October 8, 2020 Ninth Omnibus Order continues certain adjustments
necessitated during the COVID-19 period, including the prioritization of remote
proceedings and permission for electronic signatures, remote or socially distanced
depositions, and electronic service on the State of New Jersey. It also includes
substantive changes designed to ensure that defendants detfained without indictment
promptly will have their cases presented to grand juries. To that end, the October §,
2020 Ninth Omnibus Order includes the following new or updated provisions:

+ Reinforcing that grand juries will be selected virtually, and confirming that before
December 1, 2020 all counties will have the capacity for virtual grand juries;

« Permitting in-person grand juries, either in court locations, or, if court locations
are not available, then in non-court locations as coordinated by the County
Prosecutor, with court approval,

+ Concluding pre-indictment excludable time in phases, starting with defendants
who were arrested and committed to jail before the onset of COVID-19;

« Effective November 1, 2020, relaxing Rule 3:13-3(a) on a temporary basis so that
defendants detained more than 90 days are provided discovery sooner; and

» Provisionally adopting new Rule 3:4-7 (“Pre-Indictment Hearing"), to provide a
hearing involving the presentation of at least one witness, without adding
excludable time attributabie to the defendant.

Questions about this notice or the Court’s Ninth Omnibus Order may be directed
to the Office of the Administrative Director of the Courts at (609) 376-3000.

o A ST

Glenn A. Grant, J.A.D.
Acting Administrative Director of the Courts
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SUPREME COURT OF NEW JERSEY

In response to the ongoing COVID-19 public health emergency, the
Supreme Court has authorized various adjustments to court operations as set forth
in a series of Omnibus Orders (March 27, 2020 First Omnibus Order; April 24,
2020 Second Omnibus Order; May 28, 2020 Third Omnibus Order; June 11, 2020
Fourth Omnibus Order; June 25, 2020 Fifth Omnibus Order; July 9, 2020 Sixth
Omnibus Order; July 24, 2020 Seventh Omnibus Order; and September 17, 2020
Eighth Omnibus Order).

Those Omnibus Orders detail the significant changes implemented by the
New Jersey courts over the past six months, from the abrupt transition from in-
person to remote court operations to the ongoing, incremental resumption of in-
person events at court facilities. Consistent with guidance issued by the Centers
for Disease Control and Prevention (CDC) and the New Jersey Department of
Health (NJ DOH), the New Jersey courts have adopted a “remote first” approach to
court events, with most proceedings being handled using virtual technologies. At
the same time, based on updated health recommendations, additional events are
being handled in person. With the first jury trials having resumed in late
September 2020, the Judiciary is in the process of resuming those critical in-person
proceedings in a manner consistent with public health guidance.

For more than six months, the Court has continued the suspension of in-

person grand jury selections and sessions while requiring virtual selections of new
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grand jury panels and permitting virtual grand jury sessions. Based on the
unavailability of ready grand juries in all counties, the Court also has extended pre-
indictment excludable time through October 11, 2020.

More than 2,700 defendants currently are detained in county jails without
indictment and without the possibility of indictment (except in those counties with
virtual grand juries). That number of unindicted detained defendants will continue
to grow unless grand juries are established in all counties and enabled to perform
their critical function effectively, efficiently, and consistent with public health
requirements.

To that end, this Order announces a comprehensive plan to ensure that all
counties have a grand jury panel equipped and ready to convene in a virtual format,
and that in addition to those virtual grand juries all counties may convene in-person
grand juries if possible consistent with public health recommendations and
Judiciary policies. This Order also sets forth a series of steps designed to expedite
resolution in cases involving defendants arrested and committed to county jails
before or during COVID-19, including by gradually ending pre-indictment
excludable time and by allowing eligible defendants detained for more than 90
days to promptly obtain discovery.

Accordingly, it is ORDERED that the following provisions are effective

immediately except as otherwise stated herein:
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(1)GRAND JURIES

a. In-person grand jury selections remain suspended until further notice;

b. Jurors in all counties have been summoned for new grand jury
selections, which will be conducted in a virtual format;

c. Existing grand jury panels also may continue to convene for virtual
sessions;

d. On or before December I, 2020, all counties will have new grand jury
panels equipped and ready to convene in a virtual format (with all
participants using remote technology);

e. In addition to new virtual grand jury panels, Assignment Judges and
County Prosecutors are authorized to convene in-person grand jury
panels in court facilities consistent with social distancing and other
health precautions (including as to wearing face masks);

f. County Prosecutors also may submit a proposal to conduct grand jury
sessions in a non-Judiciary location where (a) there is no reasonable
or sufficient Judiciary location available or (b) use of Judiciary
facilities would reduce capacity for handling jury trials or other court
proceedings, Consistent with those criteria, it is expected that Bergen,
Burlington, Camden, Cumberland, Essex, Gloucester, Hunterdon,
Morris, Passaic, Salem, Sussex, and Warren Counties may pursue use

of non-court locations for grand jury meetings. Any proposal to
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convene an in-person grand jury panel in a non-Judiciary location
must be approved by the Assignment Judge and the Administrative
Director of the Courts; and

(2) CRIMINAL

a. With the empanelment of grand juries in every county on or before
December 1, 2020, and the requirement that all counties have at least
one virtual grand jury panel and that counties also may have one or
more in-person grand jury panels:

(i)  For those eligible defendants who have not yet
been indicted and were committed to the county
jail before March 16, 2020, the provisions of the
Court’s prior orders regarding pre-indictment
excludable time are extended until January 15,
2021, at which time that extension will end;

(ii) For those eligible defendants who have not yet
been indicted and were committed to the county
jail on or after March 16, 2020 through May 31,
2020, the provisions of the Court’s prior orders
regarding pre-indictment excludable time are
extended until February 14, 2021, at which time

that extension will end;
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(iii) For those eligible defendants who have not yet
been indicted and were committed to the county
jail on or after June 1, 2020 through October 11,
2020, the provisions of the Court’s prior orders
regarding excludable are extended until March 14,
2021, at which time that extension will end; and

(iv) For those eligible defendants who have not yet
been indicted and are committed to the county jail
on or after October 12, 2020, the provisions of the
Court’s prior orders regarding pre-indictment
excludable time are extended until March 30,
2021,

b. In the calculation of the time period for the commencement of trial for
an eligible defendant detained in the county jail, the additional period
from October 12, 2020 through January 15, 2021, shall be excluded
due to exceptional circumstances, pursuant to N.J.S.A. 2A:162-
22(b)(1)(f), and on account of good cause for the delay, pursuant to
N.J.S.A. 2A:162-22(b)(1)(1), namely, the statewide limited capacity
for jury trials, which period shall be attributable to the court;

c. Pursuant to N.J. Const, Art. VI, sec. 2, par. 3, effective November 1,

2020, and until further order, Rule 3:13-3(a) ("Pre-Indictment

: A222



Discovery") of the Rules Governing the Courts of the State of New
Jersey is supplemented and relaxed so as to require the prosecutor to
provide defense counsel, within seven business days of receipt of a
written request for discovery, for an eligible defendant who has not
been indicted and has been detained in the county jail for more than
90 days, all available relevant material that would be discoverable at
the time of indictment, except as set forth in that paragraph.
Notwithstanding the exceptions, any exculpatory information or
matgrial shall be provided to defense counsel; |

. The Court here provisionally adopts new Rule 3:4-7 (“Pre-Indictment
Hearing™) as attached to this Order, pursuant to which an eligible
defendant detained without indictment would have the right to a
hearing at which the State would be required to produce at least one
witness and establish probable cause to support the criminal charges.
At the new pre-indictment hearing, the defendant would be afforded
the right to cross-examine witnesses who appear at the hearing, to
testify, to present witnesses, and to present information by proffer or
otherwise. The Court will consider any public comments submitted
through October 23, 2020, and may make modifications before

formally adopting the new Rule; and
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(3)JURY TRIALS

a. Jury selection will continue to be conducted in a hybrid manner with
voir dire questioning primarily in a virtual format, with technology
provided by the Judiciary as needed, and some follow-up questioning
and the exercise of peremptory challenges in person. As provided by
the September 17, 2020 Order, judges also may approve fully virtual

voir dire questioning with the consent of all attorneys and parties; and

(4)OTHER MATTERS.

The following provisions of the Court’s September 17, 2020 Eighth

Omnibus Order remain in full force and effect:

3b -~ Search warrants and communication data warrants

® 4a -- Landlord/tenant proceedings

e 4b -- Courtesy copies in civil matters

e 4c -- Relaxation of Rule 4:64-8(b) for certain foreclosures

¢ 5a-- Courtesy copies in family matters

e 6--Tax Court

s 7 -- Municipal Court

¢ B8a-- Remote and socially distanced depositions

e 8b -- Electronic service of process on the State of New Jersey
e 8c -- Electronic signatures

¢ 9 .- Disciplinary matters and fee arbitration
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¢ 10 -- Board of Bar Examiners
e 11 -- Appellate Division
(5)Requests for extensions of time in individual cases, based on specific
circumstances, may continue to be submitted by letter in lieu of a formal
motion; and
(6)In recognition of the pervasive and severe effects of the COVID-19
public health crisis, the court in any individual matter consistent with
Rule 1:1-2(a) may suspend proceedings, extend discovery or other
deadlines, or otherwise accommodate the legitimate needs of parties,

attorneys, and others in the interests of justice; and

(7) Depending on the duration of the COVID-19 pandemic, the Court may

reconsider and revise the provisions of this order.
For the Court, g
" )

* }Lﬁvﬁhﬂ-—‘g u‘ e bt
Chief Justice

Dated: October 8, 2020
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Provisional New Rule 3:4-7 (“Pre-Indictment Hearing”)

3:4-7. Pre-Indictment Hearing

(a) Eligible Defendant, The court shall conduct a pre-indictment hearing for an

eligible defendant, as defined in N.J.S.A. 2A:162-15, who has been charged with

an indictable offense. has not been indicted, and is detained.

(b)  Scheduling. The court shall schedule the hearing to occur before the

expiration of the 90-day period for the return of the indictment pursuant to N.J.S.A.

2A:162-22, adjusted for excludable time, and not earlier than 15 calendar days

before that expiration date.

(¢) Discovery. Unless previously provided, the prosecutor shall provide to the

defendant all available relevant material pursuant to R. 3:13-3(a) no later than three

business days prior to the hearing date.

(d) Hearing and Finding. At the hearing, the State must establish probable

cause to support the ¢criminal charges. To meet that burden, the State must present

oral testimony from at least one withess. The defendant shall be afforded the right

to cross-examine any witness who appears at the hearing, to testify, to present

witnesses. and to present information by proffer or otherwise. Hearsay testimony

is permissible, The hearing shall be held remotely unless the court finds good

cause to conduct the hearing in-person.

(1) Probable Cause. If from the evidence presented by the prosecutor, the court

finds probable cause to believe the offense has been committed and the defendant
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committed it, the court may allocate an additional period of time, not to exceed 20

days, in which the return of an indictment shall occur.

(2) No Probable Cause. If from the evidence presented by the prosecutor, the court

does not find probable cause, the court shall dismiss the complaint and discharge

the defendant. A discharge does not preclude the prosecutor from filing a new

complaint and prosecuting the defendant for the same offense.

(e) Return of Indictment. The hearing shall not be held if an indictment has

been returned against the defendant.
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OFFICE OF ATTORNEY ETHICS

OrTHE
SUPREME COURT OF NEW JERSEY ?
CHARLES CENTINARO PHONE: {609) 403-7800
DIRECTOR Fax: {609} 403-7802
P.O.Box 963
TRENTON, NEW JERSEY 08625
MEMORANDUM
TO: District Ethics Committee Officers and Hearing Panel Chairs

FROM: Charles Centinaro, Director @ _

SUBJECT: Procedures for the Recommencement of Hearings before the District Ethics
Committee Hearing Panels-and Special Ethics Masters via Video or Phone

DATE: June 19, 2020

The Office of Attorney Ethics (OAE) is providing the following directions to the officers
of the District Ethics Committees (DECs), and to all hearing panel chairs, as to the procedures in
place for the resumption of attorney disciplinary hearings. All DEC officers and members,
including all who serve on DEC hearing panels, are on notice of their obligation to comply with
these directions. See R. 1:20-6(2)(4)(D). These directions shall also apply equally to all
hearings before special ethics masters. See R. 1:20-6(b).

As a first step in the scheduling of hearings, all hearing panel chairs should schedule, by
July 1, the date on which a mandatory prehearing conference will be held, with the conference to
be conducted by July 24, in accord with the procedures set forth below. The parties should
commit, at that conference, to reserve specific dates on which the hearing would be conducted
remotely, starting on August 1, 2020 and thereafter. The dates would need to be confirmed
through the QAE, in accord with the procedures set forth below. No hearing can commence until
all prehearing issues will have been addressed and resolved by the hearing panel chair. In
scheduling hearing dates, the hearing pane} chair and the parties are expected to have considered
and factored in the time that it will take-to submit and to resolve any prehearing or in limine

motions, objections, and/or other applications, No hearing can commence until the hearing panel
chair will have resolved all such issues. '

All hearings must conform with these directions. These directions follow from the Court
Rules, in addition to the Orders of the Supreme Court addressing the COVID-19 pandemic and

Bl
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its impact on Court proceedings, dated March 27,7 April 20,.% April 24, May 28," and June 11,
2020, and the Post-Pandemic Plan approved by the Supreme Court, dated June 10, 2020:%

1. For attorney disciptinary matters, for computing time periods under the Court Rules for
“purposes of grievances, formal pleadings, hearings and procedural deadlines,” the Court
has deemed the period from March 16, 2020 through May 10, 2020 “the same as a legal
hotiday,” and directed that all deadlines “thus shail be tolled[.]” See March 27 Order, p.
12, sec. B(a)(i); April 24 diézr, p. 12, sec. 8(a)(i). LA

2. “Effective May 11, 2020, disciplinary hearings . . . will resume in a virtual (video or
phone) format 1o the extent possible based on facilities, technology, and other resources;
and the nature and complexity of the matter. The Director of the Office of Attorney
Ethics shall exercise discretion and proceed in relatively straightforward maiters.]”

‘April 24 Order, pp. 12-13, sec. 8(b).

A38-A43%

' Supreme Court Order, “Omnibus Order on COVID-19 Issues,” March 27, 2020,
available as of June 10, 2020, at https:./fwww.njcourts. gov/notices/2020/n200327a pdf 7c=cW3.
The Notice to the Bar for this Order (March 29, 2020), is available as of June 10, 2020, at
hitps:/fwww.nicourts.gov/notices/2020/n200329%a pdflc=S8Jr {cited herein as “March 27 Order™).
B A=A MY

% Notice to the Bar and Order of the Supreme Court, “COVID-19 — Updated Guidasce
on Remote Proceedings in the Trial Courts; Options for Observing Court Events and Obtaining
Video and Audio Records; Court Authority to Suspend the Commencement of Certain Custodial
Terms,” April 20, 2020, available as of June 10, 2020, at
hitps//fwww.nicourts.gov/notices/2020/m200420a pdfe=80s (eited herein as “April 20 Order™).

> A15-AzY

3 Notice to the Bar and Order of the Supreme Court, “COVID-19 -~ Second Omnibus
Order on Court Qperations and Legal Practice — More Operations t¢ Be Conducted Remotely;
Lirnited Discovery Extensions and Tolling Periods,” April 24, 2020, available as of June 10,
2020, at hitps://www.nicourts. gov]noﬁces&@ilﬂfﬂ@ﬁé%a pdf?c=ivl, {cited herein as “Apr;] 24

Order™). - S A 25 - A4

4 Notice to the Bar and Order of the Supreme Coutt, “COVID-19 — Third Omnibus
Order on Court Operations and Legal Practice,” May 28, 2020, available as of June 10, 2020, at
Littps:/fwww.nicourts. gov/notices/2020/n200529a.047¢=8h2 (cited herein as “May 28 Ozder™).
SR Sy L3
5 Notice to the Bar and Order of the Supreme Court, “COVID-19 - Fourth Omnibus
Order on Court Operations and Legal Practice,” June 11, 2020, available as of June 15,2020 at
hitps:/iwww.nicourts.pov/notices/2020m2006 1 2a. pdf7e=268 (cited herein as “June 11 Grdf:r”},
A8 - ASS
® Notice to the Bar and Plan, “COVID 19 — New Jersey Courts Post-Pandemic Plan —
Transiiion from Phase 1 (Remote Operations) to Phase 2 (Limited Unsite Presence and In-Person
Court Events),” June 10, 2020, available as of June 15, 2020, at
https/iwww.njcourts.pov/notices/2020/m200610b.pdf7e=18Y (cited herein as “June 10 Post-

Pandemie Plan™). ~> A "f 9- A4 g0
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3. ‘The Court Orders do not allow the resumption of attorney disciplinary proceedings at this
time in other than “a virtual (video or phone) format[.]” See April 24 Order, p. 12, sec.
8(b). The Court has directed that “current health guidance suggests that in-person court
operations will not resume in full for some time.” May 28 Ordgr, p. 1; June 11 Oxder, p.

1. Accordingly, unless and until otherwise authorized by the Court, hearing pane*%}a A I/J/

must conduct all proceedings in disciplinary matters remotely by video or phone
conferencing, only, unless the proceedings cannot be handled remotely.

A83

4, Should the hearing panel chair determine that the particular aftorney disciplinary
proceedings cannot be handled remotely, the hearing panel chair is directed to send
written notice of the case-specific facts and circumstances which support that
determination in a lefter addressed to the OAE Director, who will provide further 5 438 -4 57
guidance for proceeding in the specific circumstances presented. See April 24 Order, pp.

12-13, sec. 8(b) (“Effective May 11, 2020, disciplinary hearings . . . will resume in a
virtual (video or phone) format to the extent possible based on facilities, technology, and
other resources; and the nature and complexity of the matter. The Director of the Office
of Attorney Ethics shall exercise discretion and proceed in relatively straightforward

matters[.]”). A 5

5. The Supreme Court has issued the P6st-Pandemic Plan that the Court has approved “for
the gradual resumption of certaigin-person court events,” as the courts transition from
Phase 1 to Phase 2 of the gradual reopening of court facilities and proceedings. See June
10 Post-Pandemic Plan, p. 2." That Plan specifies the specific “court events that cannot be
handled remotely (e.g., based on lack of consent to proceed remotm Judictary— —? A éé
determination that it should be in person) [WWBd onsite” during Phase
2 of the reopening of the courts. Id. at p. 17. The Court has nof included attorney
disciplinary hearings in the category of proceedings which may be conducted opsite in a

courthouse during Phase 2. See id. at pp. 19, 22, 24, 26-27.
. .g SR 1Y A7), A3, ATS-AT6
6. Hearing panels include three volunteer members of the DECs (two attorney members and

one public member). R. 1:20-6(a)(1). The OAE Director is responsible for administering
the programs of the DECs, and making sure that the health and safety issues of DEC
members wil] be considered and protected. See R. 1:20-2(b)(9). It is the determination
of the OAE Director that no hearing panel member should attend any disciplinary hearing
in-person unless and until the Supreme Court determines that in-person Court
proceedings are safe to resume. Until such time, all disciplinary hearings must be
conducted only by use of the remote technologies and the procedures described herein.

7. The DECs should continue to conduct all hearings “remotely using video and/or phone
options to the greatest extent possible,” with no hearings involving the live presence in
the same location of any member of the hearing panel, the parties, the witnesses, or any
attorney. See generally April 20 Order, p. 1, sec. 1; April 24 Order, p. 11, ei. 7(b).

8. “Based on current information, the need to use this alterndte approach” for attorney
disciplinary hearings “will continue for a rumber of months,” with no end date specified

by the Court. See April 20 Order, p. 1, para. 1; April 24 Order, p. 1, paras. 3-4; May 28
Order, p. 1; see algd June 11 Order, p. 1 (noting the continuipg “public health

483
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emergency,” and that “current health guidance suggests that in-person court operations
will not resume in full for some time” [emphasis added}).

9, The scheduling of all attorney disciplinary hearings must be arranged through the
Director of the OAE. Contact person: Jan Vinegar, CourtSmart Coordinator at the OAE.
Phone: 609-403-7800, ext. 34172. Janice.Vinegar@NJCourts.gov. No hearing panel
chair or DEC officer can schedule any hearing to proceed unless the arrangements have
been confirmed through and by Jan Vinegar.

10. The hearings shall be recorded on CourtSmart as the official hearing record, unless the 2
OAE Director shall give prior authorization for a court reporter to act in place of " Al
CourtSmart for the preservation of the hearing record. See generally March 27 Order, p.

N 11, sec. 7(); April 20 Order, p. 1, sec. 1; see also R. 1:20-6(c)(2)(A). The services ofa
AL k—feeuﬁ—-rwpnﬂef-just be arranged by and through the OAE (contact person: Jan Vinegar).
11. Any video and/or phone technology options to be used in an attorney disciplinary hearing

or in relatcd proceedings must conform with the technologies approved by the
Administrative Director of the Courts, to whom the Court has delegated sole authority to ,
make such determinations. See April 20 Order, pp. 2-3,5ec. 4. The Administrative 7 AIY- A20
Director has approved the use of Zoom or Teams (in addition to phone) for these
purposes, but the particular system to be used must be overseen by OAE staff, in

coordination with Ms. Vinegar, and with CourtSmart recording in place to record the
proceedings.

12. “Because the Judiciary’s ability to livestream court events that are conducted remotely
will be limited by the availability of finite resources,” it is expected that no attorney
disciplinary proceedings will be livestreamed. See April 20 Order, p. 3, sec. 5(a). AZ®

13. All hearing panel chairs have a continuing responsibility to make sure that no
confidential information (including confidential personal identifiers, R. 1:38-7(a)) will
be, or will have been, disclosed on the record in any attorney disciplinary proceedings,
and that proper redaction of hearing records will occur before the testimony or exhibit is
made part of the public record. The hearing panel chair should make sure that a
protective order is in place where necessary or appropriate to “prohibit the disclosure of
specific information to protect the interests of a grievant, witness, third party or
respondent.” R. 1:20-9(h). The hearing panel chairs should also make sure that the home
address and telephone information of the parties and any witnesses will not be included
as part of the public record. See generally R. 1:20-6(a)(4(D). voting Azo

14. The Court Orders have recognized the increased risk in a virtual setting of “inadvertent
disclosure of confidential information,” which may be heightened when the audio
and/or video record of the proceedings may be available in a manner which the attorney
disciplinary system had not previously experienced. Hearing panel chairs need to be
alerted to the duty of the hearing panel and the parties to ensure that they preserve the

- confidentiality of all categories of information that must be protected against public
disclosure, including, but not limited to the following ‘cg'}“[egories of information:

a. attorney disciplinary records, whose conﬂdenjﬁ_zﬁity is mandated by R. 1:20-9,
unless they are public records within the scope of R. 1:20-9(d);
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b. records of any fee arbitration proceedings;
c. civil commitments;

d. expungements;

e. medical, psychological or mental health;
f. disability issues; see R. 1:20-9(c)(5);

g. sexual abuse or harassment matters concerning any identified or identifiable
victim;

h. domestic violence;

i. restraining orders;

j. family part proceedings;

k. guardianship or adoptions;

1. juvenile-family crisis or juvenile delinquency proceedings;

m. child protection or child placement matters;

n. paternity issues; or

0. any administrative, court, or other records excluded from public access.
See generally April 20 Order, p. 3, sec. 5(b). —> A 20

All parties, as well as the grievant (if any), must be given at least 25 days’ notice of the
initial scheduled hearing date for any hearing that will proceed remotely by audio or
video technology. See R. 1:20-6(c)(2)(A). That notice must include information that the
proceedings will be conducted virtually, using video or phone technology. That notice
must also be provided for the continuation of any hearings that were in progress, but not
concluded, as of March 27, 2020. The hearing panel chair must address at the prehearing
conference the specific steps that the panel chair will take to make sure that such
adequate written notice will be given to the parties and the grievant of the date and time
of the hearing, and how it will be broadcast virtually.

R. 1:20-6(c)(2)(D) sets forth the right of the grievant “to be present at all times during the
hearing.” The Court Rules do not accord the grievant the right to participate in the
proceedings, unless.called as a witness during the proceedings by one of the parties. See
generally R. 1:20-4(g)(3); R. 1:20-6(c)(2)(D). The grievant must be given the right to

view the proceedings through the virtual medium, as the proceedings take place in real
time.

Should any “[i]nterested person[], including members of the public and the media, . . .
request real-time access to observe” an atlorney disciplinary matter, such request must be
snbmitted in writing to the OAE Director, at least five business days before the date of
the scheduled attorney disciplinary hearing. Such requests must not be determined by the
hearing pane] chair or any DEC officer. See generally April 20 Order, p. 3, sec. 5(c).

- A0
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Hearing panel chairs should instruct
() the parties at the prehearing conference, and
(b) on the record, before the start of the hearing, all who will observe the proceedings
in any capacity,
that all observers of the proceedings must comply with the Supreme Court Guidelines on
Media Access and Electronic Devices in the Courts (Directive #1 IEE)}# die3-Arne

Hearing pane! chairs should instruct
(2) the parties at the prehearing conference, and
(b) on the record, before the start of the hearing, all who will observe the proceedings
in any capacity,
that the Supreme Court has directed that the unauthorized recording and/or use of the
audio or video record of the hearing shall subject the individual involved to criminal

charges, including a violation of the New Jersey Anti-Piracy Act, N.J.S.A. 2C:21-21,
among other possible charges.

The OAE Director is giving notice to all hearing panel chairs that a prehearing
conference must be held for every hearing to be scheduled after May 10, 2020. See R.
1:20-5(b). For any case in which a prehearing conference was conducted prior to May
10, 2020, an additional prehearing conference must be scheduled and conducted to
address specifically the implementation of the procedures set forth in the Court’s
COVID-19 Orders of March 27, April 20 and 24, May 28, and June 11, 2020. The
hearing panel chair must give the parties at least 14 days written notice of the date of the
conference, which may be held by telephone or video, without need for CourtSmart-
recording, except in unusual circumstances (which should be specified in writing by the
party making the request and addressed to the hearing panel chair). See R. 1:20-5(b)(1).
The date of the prehearing conference should be set by July 1, 2020, to be held at least 14
days thereafter, but not later than July 24, 2020.

The hearing panel chair should direct the parties to file the prehearing report, in accord
with the procedures and specifications set forth in R. 1:20-5(b)(2). The hearing panel
chair should make sure that the parties will address in their prehearing reports all issues
relating to matters that need to be addressed and resolved by the hearing panel chair prior

to the start of the hearing, and with specific focus on the virtual nature of the proceedings.
All issues relating to

» the admissibility of evidence;
« the marking, redaction, and preservation of evidence;
- whether a protective order will be needed; and
« how each hearing panel member and party will have, at the time of the hearing,
copies of all exhibits and of the pleadings (in hard copy or in electronic PDF¥
format, as the hearing panel chair should determine) for their individual vse,
will need to be specifically resolved prior to the start of the hearing.

The hearing panel chair will also need to inform the parties at the prehearing conference
of the specific technology (Zoom, Teams, or phone) to be used during the hearing, so that
any issues relating 1o use of that technology may be addressed and resolved prior to the
hearing date. Any hearing conducted on Zoom or Teams must be conducted through a
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Judiciary account, conforming with Judiciary security restrictions, and only as arranged
through and by Judiciary staff.

The hearing panel chair, prior to as well as during the prehearing conference, should
direct the parties to the resources that have been made available by the Judiciary online
for using Zoom or Teains technology for virtual hearings. The parties should be directed
to follow the instructions set forth in “How to Join and Participate in a Zoom Virtual
Courtroom,” and “How to Join a Teams Meeting through the Teams Client,” which are
available online at https:/njcourts.gov/attorneys/remote.htm}. The OAE has also

provided to all hearing panel chairs the document entitled “How to Join and Participate in 3

a Zoom Virtual Courtroom” for Attomey Disciplinary Hearings, which is the adaptation 4 PP V-2 4

of the Judiciary instructions specific to attorney disciplinary proceedings. The hearing
panel chairs should make sure that all participants in any hearing to proceed by Zoom
will have been provided with those instructions.

The hearing panel chair should instruct the parties at the prehearing conference of the
deadline for the filing of any applications or motions to the hearing panel chair with
regard fo any objections as to the manner in which the hearing will proceed, and any
issues relating to any proposed exhibit or witness. The hearing panel chair must have

ruled on all such applications and motions prior to the date on which the hearing is to
commence.

The hearing panel chair must also set in place at the prehearing conference the procedures
to ensure that the grievant will be given timely notice of the hearing, along with
meaningful opportunity to observe the proceedings remoiely, as they occur,

The hearing panel chair should determine at the prehearing conference whether there are
any issues relating to disability or language barriers for the respondent or for any witness
that would need to be accommodated at the hearing. The hearing panel chair must send
formal notice of such requests for accommodation to the OAE, to the attention of isabel
McGinty, the Statewide Ethics Coordinator. Any interpreter or translator used for the
proceedings must conform with Judiciary guidelines for Court proceedings. Any

arrangements for an interpreter or translator must be coordinated through Jan Vinegar of
the OAE.

The prehearing conference shall not be open to the public. R. 1:20-9(¢)(2). The hearing
panel chair shall preside at the prehearing conference, without the attendance or
participation of the other members of the hearing panel. R. 1:20-6(a)(4)(A).

The hearing panel chair must address at the prehearing conference all of the “objectives”
set forth in R. 1:20-5(b)(3).

Within seven days following the prehearing conference, the hearing panel chair must
issue a case management order, in accord with the requirements of R. 1:20-5(b)(4).

The hearing panel chair alone should decide prehearing motions, with the decisions on all
motions provided to the parties in writing prior to the date on which the hearing is to

commence. R. 1:20-6(a)(4)}(B).

C
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The hearing date should be scheduled within 60 days of the date of the prehearing
conference, with the hearing to be concluded within 45 days of its commencement. The
hearing report and the hearing record should be provided to the OAE for transmittal to
the Disciplinary Review Board within 60 days of the hearing’s conclusion. R. 1:20-

5(B)().

“Requests for extensions of time in individual cases, based on specific circumstances, . A4 ’
may be submitted by letter in lieu of a formal motion.” April 24 Order, p. 15, sec. 12.

Such decisions may be made by the hearing panel chairs for additional time, but the
extensions must be documented in writing and included in the hearing record by the

hearing panei chair. ‘

“In recognition of the pervasive and severe effects of the COVID-19 public health crisis,”

the OAE Director may authorize actions to “accommodate the legitimate needs of parties,
attorneys, and others in the interests of justicel.]” See April 24 Order, p. 15, sec. 13. In
recognition of similar concerns relating to the public heaith crisis, the OAE Director will > A4 ,
not authorize any attorney disciplinary proceedings, including but not limited to

conferences or hearings, to go forward with any of the parties or participants appeating in
person in the same location as the hearing panel, unless and until the Court releases a

further order or other directive that makes clear that the Court has determined that the

issues relating to the public health crisis have ended or improved to the extent that in-

person proceedings should resume for attorney disciplinary matters.

For all hearings that will proceed by Zoom, the hearing panel chair should notify the
parties before and at the prehearing conference of the following hardware and software
requirements. That same information will also need to be provided in advance to all
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participants in the hearing. These specifications are included in the OAE version of the
Judiciary document entitled “How to Join and Participate in a Zoom Virtual Courtroom™

described above at paragraph 23: A Bpens dix C

Judiciary Hardware & Software Requirements - Zoom
’ T

»  Hardware specifications:
o PCintel processor — 6th Generation 3.X GHz or faster
o PC AMD processors — Bulldozer series —3.X GHz or faster
o Mac with Intel 6th-Generation processor SKYLAKE or later
o AGB of RAM ar more
= Operating systems:
o Windows 10 (32 and 64 bit)
o Mac0S X version 10,10 (Yosemite} or higher, intel CPY only
s Internet browsers:
o Google Chrome {version 70 and later}
o Internet Explorer [version 11 and [ater, PC)
o FHrefox version 63 and later)
o Safari (version 10 and tater)
Importani:

The video resolution cuality will be impacted by minimum hardware requirements

» Speakers or Headphones
s  Webcam with Microphona
o OR integrated camera with microphone)
s« Network:
¢ 100 MBit NIC ot higher
= High speed broadband Internet access, hardwired strongly encouraged
s Minimum of 5 Mbps upstream and 5 Mbps downstream
*=  Speed Test sites
o http:/fopenspeedtest.com/  OR hittp:/wiww speedtest.net/

o Firewall Ports open
' v [nbound TCP: 80, 443, 707Q, 5060, 55000 - 60000
= inbound UDP: 55000 - 60000
= Qutbound TCP; ANY
*  Qutbound TCP: ANY

B9



OFFICE OF ATTORNEY ETHICS
OrTHE
SupremE COURT OF NEW JERSEY

CHARLES CENTINARC PHORE: (603} 4037800
DirgCTOR ; 2 Fax:  (609) 4037802
"
.0, Box 553
TRENTON, HEW JERSEY 08625
MEMORANDUM
TO: All Special Ethics Masters

Masters via Video or Phone

DATE: June 19, 2020

The Office of Attorney Ethics (OAE) is providing the following directions to the Special
Etbics Masters, as to the procedures in place for the resumption of attomey disciplinary hearings,

All Special Ethics Masters are on notice of their obligation to comply with these directions, See
R. 1:20-6(a)(@)D),

As a first step in the scheduling of hearings, all Special Ethics Masters should schedule,
by July 1, the date on which a mandatory prehearing conference will be held, with the conference
to be conducted by July 24, in accord with the procedures set forth below. The parties should
comtnit, at that conference, to reserve specific dates on which the hearing would be conducted
remotely, starting on August 1, 2020 and thereafter. The dates would need to be confirmed
through the OAE, in accord with the procedures set forth below. No hearing can commence until
all prehearing issues will have been addressed and resclved by the Special Ethics Master. In
scheduling hearing dates, the Special Ethics Master and the partties are expected to have
considerad and factored.in the time-that it will take to submit and to resolve any prehearing or in
limine motions, objections, and/or other applications. No hearing can cornmence until the
Special Ethics Masters will have resolved all such issues.

All hearings must conform with these directions. These directions follow from the Court
Rules, in addition to the Orders of the Supreme Court addressing the COVID-19 pandemic and
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its impact on Court proceedings, dated March 27,' April 20,2 April 24,® May 28,* and June 11}
2020, and the Post-Pandemic Plan approved by the Supreme Court, dated June 10, 2020:8

1. For attorney disciplinary matters, for computing time periods under the Court Rules for
“purposes of grievances, formal pleadings, hearings and procedural deadlines,” the Court
has deemed the period from March 16, 2020 through May 10, 2020 “the same as a legal
holiday,” and directed that al! deadlines “thus shall be tolled[.]” See March 27 Order, p..
12, sec. 8(a)(3); April 24 Qrder, P, 12, sec. 8(a)(i). ~ A3

2. “Effective May 11, 2020, disciplinary hearings. . . will resume in a virtual {video or
phone) format to the extent possible based on facilities, technology, and other resources;
and the nature and complexity of the matter. The Director of the Office of Attorney

Ethics shall exercise discretion and proceed in relatively straightforward matters[.]”
April 24 Order, p. 12, sec. 8(b).

Az8-439

! Supreme Court Order, “Omnibus Order on COVID-19 Tssues,” March 27, 2020,
available as of June 10, 2020, at https://www njcourts.gov/notices/2020/m200327a.pdf7c=cW3.
The Notice to the Bar for this Order (March 29, 2020), is available as of June 10, 2020, at
https://www.njcourts.gov/notices/2020/m20032%9a.pdf?c=SIr (cited herein as “l\garch 27 Ord;r .

A1-Al

% Notice to the Bar and Order of the Supreme Court, “COVID-19 — Updated Guidance
on Remote Proceedings in the Trial Courts; Options for Observing Court Events and Obtaining
Video and Audio Records; Court Authority to Suspend the Commencement of Certain Custodial
Terms,” April 20, 2020, available as of June 10, 2020, at
https://www.njcourts.gov/notices/2020/n200420a.pdf?c=SQs (cited herein as “April 20 Order™).

> A5 - A2

3 Notice to the Bar and Order of the Supreme Court, “COVID-19 — Second Omnibus
Order on Court Operations and Legal Practice ~ More Operations to Be Conducted Remotely;
Limited Discovery Extensions and Tolling Periods,” April 24, 2020, available as of June 10,
2020, at https://www.njcourts.gov/notices/2020/n200424a.pdf?c=ivL (cited herein as “Apnl 24

Order™). 425 442

4 Notice to the Bar and Order of the Supreme Court, “COVID-19 — Third Omnibus
Order on Court Operations and Legal Practice,” May 28, 2020, available as of June 10, 2020, at
https://www.njcourts.gov/notices/2020/n200529a.pdf?c=8h9 (cited herein as “May 28 Order”).
SHA43-A4S
5 Notice to the Bar and Order of the Supreme Court, “COVID-19 — Fourth Omnibus
Order on Court Operations and Legal Practice,” June 11, 2020, available as of June 15, 2020 at
hitps://www.njcourts.gov/notices/2020/n200612a.pdf?c=26B (cited herein 2Ry “June 11 Order™).
> A8(-A4 88
6 Notice to the Bar and Plan, “COVID 19 — New Jersey Courts Post-Pandemic Plan —
Transition from Phase 1 (Remote Operations) to Phase 2 (Limited Onsite Presence and In—Person
Court Events),” June 10, 2020, available as of June 15, 2020, at
hitps://www.njcourts. gov/notices/2020/m200610b. Ddf'7c—1BV (cited herein as “Tune 10 Post-

Pandemic Plan™). - A49- 4 80
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3. The Court Orders do not allow the resumption of attorney disciplinary proceedings in
other than “a virtual (video or phone) format[.]” See April 24 Order, p. 12, sec. 8(b). A 3L
The Court has directed that “current health guidance suggests that in-person court
operations will not resume in full for some time.” May 28 Ordez, p. 1; June 11 Order, p.
1. Accordingly, unless and until otherwise authorized by the Court, Special EﬂuT A

Masters must conduct all proceedings in disciplinary matters remotely by video or\phone
conferencing, only, unless the proceedings cannot be handled remotely,

4, Should the Special Ethics Master determine that the particular attorey disciplinary
proceedings cannot be handled remotely, the Special Ethics Master is directed to send
written notice of the case-specific facts and circumstances which support that ‘
determination in a letter addressed to the QAE Director, who will provide further (-9 A>8-4 39
guidance for proceeding in the specific circumstances presented. See April 24 Order, pp.
12-13, sec. 8(b) (“Effective May 11, 2020, disciplinary heanings. . . will resume ina
virtual (video or phone) format to the extent possible based on facilities, technology, and
other resources; and the nature and complexity of the matter. The Director of the Office
of Attorney Ethics shall exercise discretion and proceed in relatively straightforward
matters[.]”). 5]

5. The Supreme Court has issued iife Post-Pandemic Plan that the Court has approved “for
the gradual resumption of ce in-person court events,” as the courts transition from
Phase 1 to Phase 2 of the gg#dual reopening of court facilities and proceedings. See June
10-Post-Pandemic Plan, p.2. That Plan specifies the specific “court events that cannot be
handled remotely (e.g., based on lack of consent to proceed remotely or Judiciary —7? A6 c)
determination that it should be in person) [which] may be-eondticted onsite” during Phase
2 of the reopening of the courts. Id. at p. 17. “The Court has net included attorney
disciplinary hearings in the category of proceedings which may be conducted onsite in a
courthouse during Phase 2. See id. atni)ggl 9 22,24,36-27.

71, A73, A75-A7b
6. The OAE Director is responsible for 'ﬁgA sure tha? ¢ health and safety issues of

those involved in attorney disciplinary proceedings will be considered and protected. See
generally R, 1:20-2(b). It is the determination of the OAE Director that no Special
Ethics Master should attend any disciplinary hearing in-person until the Supreme Court
will determine that in-person Court proceedings are safe to resume. Until such time, all

disciplinary hearings must be conducted only by use of the remote technologies and the
procedures described below.

A&>S

7. Special Ethics Masters should continue to conduct all hearings “remotely using video
and/or phone options to the greatest extent possible,” with no hearings involving the live
presence in the same location of any presider, the parties, the witnesses, or any attorney,
See generally April 2(\}-— g)rder p. 1, sec. 1; April 24 Orde{: p. 11, sec. 7(b).

8. “Based on current information, the need to use this altema’?e approach” for attorney
disciplinary hearings “will continue for a number of months,” with no end date specitied
by the Court. See April 20 Order, p. 1, para. 1; April 24 Order, p. 1, paras. 3-4; May 28
Order, p. 1; see also Aune 11 Order, p. 1 (noting the continjing “public health

emergendy,” and thit “current\health guidance suggests thakin-person court operatiops
will not resume ingull for some time” [emphasis added]).

Auﬁ'l 153 B12 A 27 gy,
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The scheduling of all attomey disciplinary hearings must be arranged through the
Director of the OAE. Contact person: Jan Vinegar, CourtSmart Coordinator at the OAE.
Phone: 609-403-7800, ext. 34172. Janice.Vinegar@NJICourts.gov. No Special Ethics
Master can schedule any hearing to proceed unless the arrangements have been
confirmed through and by Jan Vinegar.

The hearings shall be recorded on CourtSmart as the official hearing record, unless the

OAE Director shall give prior authorization for a court reporter to act in place of Al
CourtSmart for the preservation of the hearing record. See genetally March 27 Order, p.

11, sec. 7(a); April 20 Order, p. 1, sec. 1; see also R. 1:20-6(c)(2)(A). The services of a

court reporter m téc} granged by and through the OAE (contact person: Jan Vinegar).

Any video and/or phone technology options to be used in an attorney disciplinary hearing
or in related proceedings must conform with the technologies approved by the
Administrative Director of the Courts, to whom the Court has delegated sole authority to
make such determinations. See April 20 Order, pp. 2-3, sec. 4. The Administrative Z 19-420
Director has approved the use of Zoom or Teams (in addition to phone) for these

purposes, but the particular system to be used must be overseen by OAE staff, in

coordination with Ms. Vinegar, and with CourtSmart recording in place to record the
proceedings. .

S

“Because the Judiciary’s ability to livestream court events that are conducted remotely
will be limited by the availability of finite resources,” it is expected that no attorney
disciplinary proceedings will be livestreamed. See April 20 Order, p. 3, sec. 5(a). A 20

All Special Ethics Masters have a continuing responsibility to make sure that no

confidential information (including confidential personal identifiers, R. 1:38-7(a)) will

be, or will have been, disclosed on the record in any attorney disciplinary proceedings,

and that proper redaction of hearing records will occur before the testimony or exhibit is

made part of the public record. The Special Ethics Masters should make sure that a

protective order is in place where necessary or appropriate to *prohibit the disclosure of
specific information to protect the interests of a grievant, witness, third party or

respondent.” R. 1:20-9(h). The Special Ethics Masters should also make sure that the

home address and telephone information of the parties and any witnesses will not be

included as part of the public record. See generally R. 1:20-6(a)(4(D). vokt g A 20

The Court Orders have recognized the increased risk in a virtual setting of “inadvertent
disclosure of confidential information,” which may be heightened when the audio
and/or video record of the proceedings may be available in a manner which the attorney
disciplinary system had not previously experienced. Special Ethics Masters need to be
alerted to the duty of the presider and the parties to ensure that they preserve the
confidentiality of all categories of information that must be protected against public
disclosure, including, but not limited to the following categories of information:

a. attorney disciplinary records, whose confidentiality is mandated by R. 1:20-9,
uniess they are public records within the scope of R. 1:20-9(d);

b. records of any fee arbitration proceedings;

B13
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d. expungements;
e. medical, psychological or mental health;
f. disability issues; see R. 1:20-9(c)(5);

g. sexual abuse or harassment matters concerning any identified or identifiable
victim

h. domestic violence;

i. restraining orders;

j. family part proceedings;

k. guardianship or adoptions;

1. juvenile-family crisis or juvenile delinquency proceedings;

m. child protection or child placement matters;

n. paternity issues; or

0. any administrative, court, or other records excluded from public access.
See generally April 20 Order, p. 3, sec. 5(b). A')__O

All parties, as well as the grievant (if any), must be given af least 25 days’ notice of the
initial scheduled hearing date for any hearing that will proceed remotely by audio or
video technology. See R. 1:20-6(c)(2)(A). That notice must include information that the
proceedings will be conducted virtually, using video or phone technology. That notice
must also be provided for the continuation of any hearings that were in progress, but not
concluded, as of March 27, 2020. The Special Ethics Master must address at the
prehearing conference the specific steps that the Special Ethics Master will take to make
sure that such adequate written notice will be given to the parties and the grievant of the
date and time of the hearing, and how it will be broadcast virtually.

R. 1:20-6{c)(2)(D) sets forth the right of the grievant “to be present at all fimes during the
hearing.” The Court Rules do not accord the grievant the right to participate in the
proceedings, unless called as a witness during the proceedings by one of the parties. See
generally R. 1:20-4(2)(3); R. 1:20-6(c)(2)(D). The grievant must be given the right to
view the proceedings through the virtual medium, as the proceedings take place in real
time.

Should any “[ilnterested personf], including members of the public and the media, . . .
request real-time access to observe” an attorney disciplinary matter, such request must be
submitted in writing to the OAE Director, at least five business days before the date of
the scheduled attorney disciplinary hearing. Such requests must not be determined by the
Special Ethics Master. See generally April 20 Order, p. 3, sec. 5(c).

Special Ethics Masters should instruct \"A 20
(a) the parties at the prehearing conference, and
(b) on the record, before the start of the hearing, all who will observe the proceedings

in any capacity, B 1
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that ali observers of the proceedings must comply with the Supreme Court Guidelines on
Media Access and Electronic Devices in the Courts (Directive #11-20). A (b3~ A i&""

Special Ethics Masters should instruct
(a) the parties at the prehearing conference, and
(b) on the record, before the start of the hearing, all who will observe the proceedings
in any capacity,
that the Supreme Court has directed that the unauthorized recording and/or use of the
audio or video record of the hearing shall subject the individual involved to criminal

charges, including a violation of the New Jersey Anti-Piracy Act, N.J.S.A. 2C:21-21,
among other possible charges.

The OAE Director is giving notice to all Special Ethics Masters that a prehearing
conference must be held for every hearing to be scheduled after May 10, 2020. See R.
1:20-5(b). For any case in which a prehearing conference was conducted prior to May
10, 2020, an additional prehearing conference must be scheduled and conducted to
address specifically the implementation of the procedures set forth in the Court’s
COVID-19 Orders of March 27, April 20 and 24, May 28, and June 11, 2020. The
Special Ethics Master must give the parties at least 14 days written notice of the date of
the conference, which may be held by telephone or video, without need for CourtSmart
recording, except in unusual circumstances (which should be specified in writing by the
party making the request and addressed to the Special Ethics Master). See R. 1:20-
5(b)(1). The date of the prehearing conference should be set by July 1, 2020, to be held
at least 14 days thereafter, but not later than July 24, 2020.

The Special Ethics Master should direct the parties to file the prehearing report, in accord
with the procedures and specifications set forth in R. 1:20-5(b)(2). The Special Ethics
Master should make sure that the parties will address in their prehearing reports all issues
relating to matters that need to be addressed and resolved by the Special Ethics Master

~ prior to the start of the hearing, and with specific focus on the virtual nature of the

22.

23.

proceedings. All issues relating to
+ the admissibility of evidence;
» the marking, redaction, and preservation of evidence;
» whether a protective order will be needed; and
» how the Special Ethics Master and cach party will have, at the time of the hearing,
copies of all exhibits and of the pleadings (in hard copy or in electronic PDF
format, as the Special Ethics Master should determine) for their individual use,
will need to be specifically resolved prior to the start of the hearing.

The Special Ethics Master will also need to inform the parties of the specific technology
{Zoom, Teams, or phone) to be used during the hearing, so that any issues relating to use
of that technology may be addressed ard resolved prior to the hearing date. Any hearing
conducted on Zoom or Teams must be conducted through a Judiciary account,
conforming with Judiciary security restrictions, and only as amranged through and by
Judiciary staff.

The Special Ethics Master, prior to as well as during the prehearing conference, should
direct the parties to the resources that have been made available by the Judiciary online

B15
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25.

26.

27.
28.

29.

30.

31
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for using Zoom or Teams technology for virtual hearings. The parties should be directed
to follow the instructions set forth in “How to Join and Participate in a Zoom Virtual
Courtroom,” and “How to Join a Teams Meeting through the Teams Client,” which are
available online at https://njcourts.gov/attorneys/remote html. The OAE has also
provided to all Special Ethics Masters the document entitled “How to Join and Participate
in a Zoom Virtual Courtroom” for Aftorney Disciplinary Hearings, which is the \’A
adaptation of the Judiciary instructions specific to attorney disciplinary proceedings. The
Special Ethics Masters should make sure that all participants in any hearing to proceed by
Zoom will have been provided with those instructions.

The Special Ethics Master should instruct the parties at the prehearing conference of the
deadline for the filing of any applications or motions, with regard to any objections as to
the manner in which the hearing will proceed, and any issues relating to any proposed
exhibit or witness. The Special Ethics Master must have ruled on all such applications
and motions prior to the date on which the hearing is to commence.

The Special Ethics Master must also set in place at the prehearing conference the
procedures to ensure that the grievant will be given timely notice of the hearing, along
with meaningful opportunity to observe the proceedings remotely, as they occur.

The Special Ethics Master should determine at the prehearing conference whether there
are any issues relating to disability or language barriers for the respondent or for any
witness that would need to be accommodated at the hearing. The Special Ethics Master
must send formal notice of such requests for accommodation to the OAE, to the attention
of Jason Saunders, the First Assistant Ethics Counsel. Any interpreter or translator used
for the proceedings must conform with Judiciary guidelines for Court proceedings. Any

arrangements for an interpreter or translator must be coordinated through Jan Vinegar of
the OAE.

The prehearing conference shall not be open to the public. R. 1:20-9(c)(2).

The Special Ethics Master must address at the prehearing conference all of the
“objectives™ set forth in R. 1:20-5(b)(3).

Within seven days following the prehearing conference, the Special Ethics Master must
issue a case management order, in accord with the requirements of R. 1:20-5(b)(4).

The Special Ethics Master should provide decisions on all motions to the parties in
writing prior to the date on which the hearing is to commence. R. 1:20-6(a)(4)}(B}.

The hearing date should be scheduled within 60 days of the date of the prehearing
conference, with the hearing to be concluded within 45 days of its commencement. The
hearing report and the hearing record should be provided to the OAE for transmittal to
the Disciplinary Review Board within 60 days of the hearing’s conclusion. R. 1:20-
5()(5).

. “Reqguests for extensions of time in individual cases, based on specific circumstances,
q

may be submitted by letter in lieu of a formal motion.” April 24 Order, p. 15, sec. 12.-7
Such decisions may be made by the Special Ethics Master for additional time, but the

B16
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extensions must be documented in writing and included in the hearing record by the
Special Ethics Master.

“In recognition of the pervasive and severe effects of the COVID-19 public health crisis,”

the OAE Director may authorize actions to “accommodate the legitimate needs of parties,

attorneys, and others in the interests of justice[.]” See April 24 Order, p. 15, sec. 13._In
recognition of similar concemns relating to the public health crisis, the OAE Directorm

not authorize any attorney disciplinary proceedings, including but not limited to A "f ,
conferences or hearings, to go forward with any of the parties or participants appearing in

person in the same location as the Special Ethics Master, unless and until the Court

releases a further order or other directive that makes clear that the Court has determined

that the issues relating o the public health crisis have ended or improved to the extent

that in~person proceedings should resume for attorney disciplinary matters.

For all hearings that will proceed by Zoom, the Special Ethics Master should notify the
parties before and at the prehearing conference of the following hardware and software
requirements. That same information will also need to be provided in advance to all

B1/
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participants in the hearing. These specifications are included in the OAE version of the
Judiciary document entitled “How to Join and Participate in a Zoom Virtual Courtroom”

described above at paragraph 23: | A fffﬁ Aix C/

fudiciary Hardware & Software Requirements - Zoom

» Hardware specifications:
o PCInel processer —~ Bth Generation 3.X GHx or faster
o PFC AMD processors — Bulldozer series ~ 3.X GHe or Taster
0 Matwith intel §th Geheration processor SKYLAKE or later
o 48 of RAKM ormore
= Operating systemns:
o  Windows 16 [32 and B4 bit}
o Mac 05 X version 30,10 {Yosemite] or higher, Intel CPU only
* Internet browsers:
Google Chrome [version 70 and later)
internet Explorer fversion 11 and later, PC)
Firefox fversion 63 and later}
Safari {version 10 and later)

[

a oG

important:

The video resolution gquality will be impacted by minimum hardware requirements

+ Speakers or Headpbones
»  Webcarn with Microphone
o ORintegrated camera with microphone]
*  Nebwork:
2 100 MR NIC or higher
»  High speed broadband temet access, hardwired strongly encouraged
»  Minirnom of 5 Mbps upstream and 5 Mbps downstream
+ Speed Tewt sites ‘
o hitpyffoperspeediest.com/  OR htipd/ fwvaw speedtest.net/
2 Firewsll Ports open
*  mbound TCP: 80, 443, 7070, 5060, 55000 -~ 60000
*  inbound UDP: 55000 - 60000
*  Cutbound TCP: ANY
= Quthound TCP: ANY

B138
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OFFICE OF ATTORNEY ETHICS
OFTHE
SUPREME COURT OF NEW JERSEY

CHARLES CENTINARO PHONE: (609) 403-7800
DIRECTOR Fax:  (609)403-7802
P.O. BOx 963
TRENTON, NEW JERSEY 08625
MEMORANDUM
TO: Special Ethics Masters, Hearing Panel Chairs, and

District Ethics Committee Officers
FROM: Charles Centinaro, Director @

SUBJECT: OAE Director’s Second Memorandum:
Procedures for the Recommencement of Hearings before
the District Ethics Committee Hearing Panels and
Special Ethics Masters via Video or Phone

DATE: October 13, 2020

By initial memorandum, issued June 19, 2020 (First OAE Memorandum), the Office of
Attomey Ethics (OAE) had provided guidance and direction to the Special Ethics Masters, the
Hearing Panel Chairs,' and the officers and members of the District Ethics Committees (DECs)
on the resumption of attorney disciplinary hearings. The First OAE Memorandum followed at
that time from the four Omnibus Orders that the Supreme Court had already issued, as of June
19, 2020, on the procedures and adjustments to be put in place for court operations to proceed
during the COVID-19 Pandemic.

This Second OAE Memorandum follows from the additional Omnibus Orders issued by
the Court, as well as the Court’s July 22 Order and implementation plan for the resumption of
jury trials (A96-A151),% and the additional Notices, Orders and directives of the Court issued

! The Special Ethics Masters and/or Hearing Panel Chairs are referred to herein as the

“presider.”

2 OnJuly 24, 2020, the OAE issued the Office of Attorney Ethics Manual on Conducting
Virtual Remote Proceedings (cited herein as OAE Hearings Manual), as a compendium of
information for the recommencement of hearings. The OAE has issued the second, updated

www.nicourts.gov/attorneys/oac.homl

Mountainview Office Park, 840 Bear Tavern Road, Suite 1, Ewing, NJ 08628
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since June 19 relating to the resumption of court functioning during the pandemic. The Court
has directed that its Omnibus Orders issued to date have “established a structure and method of
proceeding that governed court practices during Phase 1 [of the Judiciary’s Post-Pandemic Plan]
(fully remote operations) and the transition to Phase 2 (limited on-site presence and in-person
proceedings).” A154. This Second Memorandum incorporates the further guidance provided to
the OAE by the Court for the resumption of proceedings in attorney disciplinary matters.

All DEC officers and members, including all who serve on DEC Hearing Panels, and
ail Special Ethics Masters, are on continuing notice of their obligation to comply with these
directions. See R, 1:20-6(a)(4)}D). All presiders must make sure that they have conducted one
or more Case Management Conferences (after June 19, 2020) to address the relevant issues, and
that they have issued Case Management Orders following from those conferences. Sec
Appendix H (templates for Case Management Orders); R. 1:20-5(b). All presiders are on
continuing notice that no hearing can commence until all prehearing issues will have been
addressed and resolved by the presider. In scheduling hearing dates, the presider and the parties
are expected to have considered and factored in the time that it will take to submit and to resolve
all prehearing or in limine motions, objections, and/or other applications. The presider should
issue a ruling, either in the form of a written decision or a Case Management Order, or other
form of Order, setting forth the reasons upon which the presider has based the decision as to each
and all of the parties’ prehearing motions, objections, and/or applications. All hearings must
conform with the directions set forth in this memorandum and in the First OAE Memorandum.

Supreme Court Directives That Aftorney Disciplinary Cases
Should Proceed Only Through Virtual Technology, at Present

1. The Supreme Court has announced that, as of July 22, 2020, the New Jersey Judiciary
had conducted, during the period of remote operations relating to the COVID-19
pandemic, “50,000+ virtual events involving almost 500,000 participants™* which
“demonstrates that virtual processes are successful.” A148.

2. The volume of virtual proceedings cited by the Court, and the number of virtual
participants, also illustrates that proceedings on virtual platforms such as Zoom are now
common and accessible to anyone with a computer or a Smartphone. The use of internet
technologies such as Zoom has become the norm since the start of the COVID-19
emergency.

edition of the OAE Hearings Manual on October 13, simultaneous with the release of this
Second OAE Memorandum.

The OAE Hearings Manual includes additional documents as its Appendixes, and the
citations in this memorandum to any Appendix or to pages of particular documents (e.g.,
“A161”) refer to the Appendixes included in the OAE Hearings Manual.

The First OAE Memorandum is included in Appendix B, but it has been updated with
annotations by hand to include citations to the Court Orders (as the pages are numbered in
Appendix A).
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3. The Court announced at the same time, as of July 22, 2020, the priority that it needed to
give to the incremental resumption of new Civil and Criminal jury trials, particularly
where the defendant was incarcerated, which would necessitate the focusing of Judiciary
resources and facilities on those specific cases identified by the Court for in-person
proceedings. See A96, A107. The Court has identified the need to resume jury trials as
“necessary — and it is urgent.” A110. Inits September 17 directive to the Bar, the Court
has further identified the delays in resumption of jury trials, in particular as to
incarcerated defendants, as having “stall[ed] the wheels of justice.” A210; see A212.

4. In order for in-person proceedings to be conducted at this time in the category of cases
identified by the Court as the priority (jury trials, with criminal cases involving
incarcerated defendants being the top priority), the number of such cases to proceed at
once would need to be purposely limited, to allow for “gradually resuming on-site
presence and in-person proceedings, including for matters that cannot be conducted in a
remote format.” A100. The Court specifically allowed jury trials to be resumed in
accord with the terms and procedures of the July 22, 2020 Order, with the following
warning and precautions: “In light of public health approval for limited on-site presence
(with appropriate precautions), and technological resources that support virtual
operations, a limited number of jury trials can be resumed at this time.” A100
(emphasis added).

5. The Court has also made clear that, in order for the limited number of jury trials to
proceed, the number of other proceedings occurring at the same time in any courthouse
must also be deliberately limited. See, e.g., A144 (“The Judiciary has an obligation to
reduce foot traffic in the courthouse and mitigate logistical challenges with court facilities
to provide social distancing. . . . Total in-person trial activity will be limited.”).

6. The Court has also determined that the Judiciary must take specific precautions and
follow set procedures to ensure the health and safety of all who would be using the
courthouses at the same time. The Court has directed courthouse users to recognize that
there are presently “severe space restrictions.” A108. The Court has identified the
following as specific safety procedures to be set in place for jury trials to resume:

a. COVID-19 screening procedures for those persons involved with jury trials, to
include point-of-entry screening, thermal scanning, designation of a specific route
for personnel to get to the assigned courtroom(s) to be used for the specific court
event, and including specification of elevator protocols (A141, A142);

b. specific duties and procedures in place to be followed by Judiciary employees as
to COVID screening that must take place before the hearing date, and reporting of
information within the Judiciary (mandatory for Judiciary employees) (A186);

c. staggered schedules for movement in courthouses of juror groups, with Judiciary
staff to serve as escorts (A195);

d. steps to be taken to make sure proper distancing occurs in courtrooms, including
through measures such as use of plexiglass barriers, and reconfiguration of
courtrooms (A96, A104, A195);
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e. “rigorous review” to be conducted for any courtroom or court space to be used for
the specific proceedings, to address in advance where “all trial participants could
be seated, with appropriate sightlines, with at least six feet of social distancing”
(A193);

f. provision of personal materials such as “sanitizer; notepads/pens if applicable,”
and clear face masks for use while the proceedings are underway (A142, A194),

g. “access to designated restrooms and eating areas” (A141-A142; A196);

h. arrangements for additional cleaning and disinfecting procedures to be followed,
and for sanitizing procedures to be arranged with courthouse building owners
(A97, A101, A196-A197);

i. careful planning to make sure that public access to criminal trials will be
protected and accommodated, and that such access will not be impeded by other
proceedings being conducted or accommodated in the courthouse at the same time
(A195, A209, A213);

j. strict adherence to the Court’s mandate that “the Judiciary always will prioritize
the physical and psychological safety of trial participants,” as the Court resumes
criminal jury trials, to be followed by civil jury trials, with the scheduling or
arrangements for any other matters not to interfere with the Court’s oversight of
the priority given to jury trials (A197),

k. strict adherence to the mandate that “[t]he Supreme Court is committed to
prioritizing trials for detained defendants,” in scheduling use of courthouse
facilities at this time (A197; see A200-A204 [detailing which proceedings may
presently be scheduled for in-person hearings in courthouses, until further order of
the Court]; A212 [“The overall approach . . . will be for all counties to prioritize
criminal cases involving detained defendants, while also expanding to civil
cases.”]).

7. Even that partial list of specific safety procedures detailed by the Court for in-person
proceedings in any courthouse highlights why attorney disciplinary proceedings cannot
proceed at this time in an in-person format, and instead must be scheduled to proceed
only using remote (video and phone) technologies. The OAE does not have the
resources, ability, or staff in place on-site in any courthouse io be able to accommodate
any of the categories of precautions that the Court has identified as necessary to resume
in-person proceedings.

8. As a separate issue compelling the same conclusion, the OAE also cannot arrange for any
in-person proceedings in any courthouse in the State, where the Court has directed all
Judiciary personnel — including the OAE — to take no action to interfere with the
deliberate and careful steps being taken by the Court to address the priority and urgency
of the safe resumption of jury trials across the State. See A144.
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OAE Implementation of the Court’s Directives, with Attorney Disciplinary Cases
to Proceed Only Through Virtual Technology (Zoom or Phone), at Present

9,

10.

11

12,

13.

14,

With that additional information from the Court, it is the continuing determination of the
OAE Director that attorney disciplinary proceedings will only be scheduled for the
foreseeable future to be conducted in “a virtual (video or phone) format,” and that no
attorney disciplinary proceedings will be scheduled for the foreseeable future to proceed
in-person. See A38-A39; A161; A206.

In the circumstances presented during the COVID-10 pandemic, the Court has identified
how court proceedings should be conducted, including through use of virtual technology
(video or phone), as “‘a temporary solution to an unprecedented situation, with “in-
person operations” to recommence only “when it is safe to do so.” See A109 (original
emphasis); see also A99. The Court has directed that “current health guidance suggests
that in-person court operations will not resume in full for some time.” See A44, A83; see
also A111 (Court “cannot predict if or when” certain court proceedings “will be able to
resume in a pre-COVID-19 format™).

. Accordingly, unless and until otherwise authorized by the Court, all presiders must

conduct all proceedings in disciplinary matters remotely by video or phone conferencing,
only, unless the proceedings cannot be handled remotely, in which case they would need

to be stayed at present. See A111 (Directive of the Court: “The Judiciary is responsible

to ensure the fair and timely administration of justice.”).

The procedures for the scheduling of remote attorney disciplinary hearings are as set
forth in the First OAE Memorandum. B4 (para. 9); B13 (para. 9). All presiders should
take prompt action, including through the scheduling of additional Pre-Hearing
Conferences (to be conducted remotely, using virtual technology, including phone), if
needed, to make sure that all attorney disciplinary hearings will be conducted and
completed as expeditiously as may be accomplished, in the circumstances presented in
the individual case.

In accord with the procedure specified in the First OAE Memorandum (B3 (para. 4); B12
(para. 4)), should the presider determine that the particular attorney disciplinary
proceedings cannot be handled remotely, the presider is directed to send written notice of
the case-specific facts and circumstances which support that determination in a letter
addressed to the OAE Director, who will provide further guidance for proceeding in the
specific circumstances presented. Sec A38-A39, A161.

Consistent with the Supreme Court’s Omnibus Orders of April 24 and July 24, 2020
(A38, A161), the OAE has identified for the Court certain types of violations as
potentially straightforward matters, which should proceed to a hearing remotely,
depending on the facts, issues in dispute, and circumstances of the particular case, as
determined by the presider. This analysis is very fact-specific. The presider would need
to address these issues on a case-by-case basis at the Pre-Hearing Conference. If the
presider determines the matter should not proceed, the presider should notify the OAE
Director in the manner specified in the preceding paragraph. These matters are listed
as follows:



it.
1il.
v,

Vi.
vii.

viil.
ix.

XI1.

Xii.
Xiii.

XV.

Xvi.
XVvii.
Xviii.
XiX.
XX.
XXi.
xxii.

xxiii.

XX1V.
XXV.
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Gross neglect, RPC 1.1

Failure to abide by a client’s directions, RPC 1.2

Lack of diligence, RPC 1.3

Failure to provide the basis or rate of a fee, RPC 1.5(b)

Failure to maintain client confidentiality, RPC 1.6

Conflicts of interest, RPC 1.7, 1.8, 1.9

Failure to safeguard, commingling of client funds, and/or negligent
misappropriation, RPC 1.15(a)

Failure to return client funds, RPC 1.15(b)

Failure to safeguard disputed funds, RPC 1.15(c)

Recordkeeping violations, R. 1:21-6 and RPC 1.15(d)

Frivolous litigation, and/or failure to expedite litigation, RPC 3.1 and RPC
3.2

Candor to the tribunal, RPC 3.3

Trial misconduct, RPC 3.4

Ex parte communications and/or engaging in conduct disrupting the
tribunal, RPC 3.5

Lawyer acting as an advocate at a trial in which the lawyer is a likely
witness, RPC 3.7

False statements in the representation of a client, RPC 4.1
Communicating with a person represented by counsel, RPC 4.2
Failure to supervise, RPCs 5.1, 5.2 and 5.3

Fee sharing, RPC 5.4(a)

Unauthorized practice of law, RPC 5.5

Advertising violations, RPC 7.1 to REC 7.5

False statements to disciplinary authorities and/or failure to cooperate,
RPC 8.1(a) and (b)

Engaging in conduct involving dishonesty, fraud, deceit or
misrepresentation, RPC 8.4(c)

Conduct prejudicial to the administration of justice, RPC 8.4(d)
Engaging in a professional capacity in discrimination, RPC 8.4(g)

15. Certain additional types of matters may not be straightforward so as to be able to proceed
to a hearing in the first group of attorney disciplinary proceedings to move forward
through virtual proceedings. The presider should determine through the parties’
submissions and through the presider’s direct inquiry of the parties at the Pre-Hearing
Conference the feasibility of trying the specific case virtually. The presider would need
to address these issues on a case-by-case basis at the Pre-Hearing Conference. If the
presider determines the matter should not proceed, the presider should notify the OAE
Director in the manner specified in paragraph 13. The following list includes examples
of the types of matters which generally may be anticipated to present substantial
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impediments, if they were to be included in the initial group of cases scheduled to
proceed to a virtual hearing at this time:*

i. Knowing misappropriation, in violation of RPC 1.15(a), RPC 8.4(b) and
(c), In re Wilson, 81 N.J. 451 (1979), In re Hollendonner, 102 N.J. 21
(1986), and In re Siegal, 133 N.J. 162 (1993).

ii. Fee overreaching matters, in violation of RPC 1.5(a) and [n re Ort, 134
N.J. 146 (1993).

ili. Certain complex financial conflicts of interest, in violation of RPC 1.7 and
RPC 1.8.

iv. Certain complex financial cases charging negligent misappropriation,
failure to safeguard, and failure to return funds, including those matters
alleging the systematic failure to return government recording charges in
real estate matters. In re Fortunato, 225 N.J. 3 (2016).

v. Misconduct cases, in violation of RPCs 3.1, 3.4, and/or 8.4(c) or (d),
where the matter also involves voluminous documents, or where the
complexity of the underlying litigation makes it impractical to try the case
virtually.

vi. Certain types of fraud allegations involving a long and systematic pattern
of misconduct over the course of many years involving many victims. For
example, those matters involving mortgage modification, debt relief fraud
real estate fraud, with multiple transactions and victims, in violation of
RPC 8.4(b) and/or RPC 8.4(c).

3

C. Zoom Connection Test Information

16. In accord with the procedures specified in the OAE Hearings Manual, the parties and the
full Hearing Panel or Special Ethics Master are required to participate in a practice
internet connection test for Zoom (a “Zoom Connection Test”), which will be overseen
by OAE hearings support staff. At the Zoom Connection Test, the participants will test
their equipment, software, and bandwidth to be used on the Zoom platform, prior to the
scheduled hearing date. The Zoom Connection Test is intended to serve as a mandatory,
basic, preparation step in ensuring the hearing will proceed without avoidable technical
issues, starting with the ability of all participants to connect through Zoom.

3 Please note that certain types of cases within the listed categories may nonetheless be
anticipated to proceed without impediment to a virtual hearing, depending on the specific facts
and circumstances, such as those which include pretrial fact stipulations, admissions contained in
the pleadings, and/or stipulations with regard to the admissibility of evidence.
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19.

20.

21.

22

23,
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Any participant who has attended the Zoom Connection Test for any hearing from
August 19, 2020, forward would not need to re-attend the session in connection with their
participation in any other hearing. The Zoom Connection Test need only be attended
once.

The participants are urged to attend the Zoom Connection Test at the same time, if that
can be arranged. For a variety of reasons (including prior completion of the Test by a
hearing participant, or scheduling conflict), that may not be practical or possible or
necessary.

Where manageable, for those cases to be heard before a Hearing Panel (rather than a
Special Ethics Master), the Panel Chair should coordinate with the other members of the
Hearing Panel so the Hearing Panel will participate in the Zoom Connection Test
together, on the same date. The parties (including both Respondent and Respondent’s
counsel, in addition to the Presenter) should also arrange to attend the Zoom Connection
Test at that time.

The OAE expects to schedule Zoom Connection Tests periodically on certain weekday
mornings (to be determined by the OAE, based on available staff and technologies),
starting at 8:45 a.m. and ending by 9:30 a.m. It is expected that the Zoom Connection
Test for any participant would be completed in roughly 20 minutes, unless technical
issues are presented.

At the Case Management Conference, the presider should notify the parties of the date
on which the Hearing Panel Members will participate in the Zoom Connection Test, and
the parties should make every effort to attend the Zoom Connection Test at the same
time. The presider will need to confirm the scheduling of the Zoom Connection Test
with Janice Vinegar of the OAE prior to the date of the Zoom Connection Test (email to
be sent to Janice.Vinegar@NJCourts.gov and OAE.mbx@NJCourts.gov: subject line:
“Zoom Connection Test Scheduling”), in order for Ms. Vinegar to make sure that the
Zoom notices and invitations to the Zoom Connection Test will be issued on time. and to
the proper recipients. Any party or Hearing Panel Member who cannot attend the Zoom
Connection Test when it is scheduled by the presider will need to make their own
separate arrangements.

If a Hearing Panel Member or Special Ethics Master fails to participate in the Zoom
Connection Test before the date on which the hearing is scheduled to begin, the hearing
cannot go forward until that person attends and completes the Zoom Connection Test.

The Respondent is required to participate in the Zoom Connection Test, whether
represented by counsel or appearing pro se. If a party — Presenter, Respondent, and/or
Respondent’s counsel — fails to participate in the Zoom Connection Test before the date
on which the hearing is scheduled to begin, that party may be subject to sanctions to be
imposed by the presider, pursuant to R. 1:20-5(c).
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24. If either Respondent or Respondent’s counsel fails to participate in the Zoom Connection

25.

26.

27:

28.

29,

Test, the Respondent will be deemed to have waived any objection at the time of the
hearing as to any technical matters that they had notice and opportunity to address in
advance, but declined to do so. See OAE Hearings Manual, at sec. 3(c).

The hearing should not be delayed by any requests for additional time, or for technical
assistance or any technical problems on Zoom encountered by a party who failed to
schedule or to attend the mandatory Zoom Connection Test. If the circumstances warrant
it, the presider may require the party to proceed by telephone, which the Supreme Court
has identified as an acceptable virtual technology for hearings.

The Zoom Connection Test may be scheduled at any time during the pendency of the
hearing, and no hearing date need be set for a participant to contact the OAE to schedule
a Zoom Connection Test. The parties are expected to make use of that lead time prior to
the hearing to address any issues identified at the Zoom Connection Test, or otherwise
identifiable through Zoom resources readily available on the internet, that warrant follow-
up by the party before the hearing, to ensure that party will be able to participate in the
hearing on Zoom without technical impediments or complications.

The parties should also participate in the Zoom Connection Test with the goal of making
sure the party will be able, separately, to provide relevant information (e.g., about
testifying on Zoom and connecting to the hearing on Zoom) and assistance to any
witnesses to be called by that party at the hearing.

Should any party seek to have their witnesses or the Grievant included in a Zoom
Connection Test, such specific application should be submitted to the presider in writing,
with notice to the adverse party, at least 14 days prior to the hearing date. The presider
should consider the application, and, if the presider determines the requested relief to be
appropriate and necessary, the presider should send an email to OAE Hearings
Coordinator Janice Vinegar (email to be sent fo Janice.Vinegar@NJCourts.gov and
OAE.mbx@NIJCourts.gov; subject line: “Zoom Connection Test for Witnesses”) at least
one week prior to the scheduled hearing date.

Where shorter lead times may necessitate conducting the Zoom Connection Test closer to
the scheduled hearing date, the OAE will make every effort to accommodate the priorities
and requests specified by the presider for that particular hearing.

Templates Made Available to the Presiders for Use in All Disciplinary Cases,
Including Case Management Orders, and Opening and Closing Statements

30.

The OAE has made available to presiders templates for Case Management Orders which
address issues specific to virtual hearings.
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31. The two Case Management Orders, which should be issued in all cases (with Word
versions available on request from the OAE), are in Appendix H, and they are the

following:

1.

Sample Case Management Order for Virtual Hearing:

Case Management Order, Pursuant to R. 1:20-5(b)(4)

(to be issued in all cases by the presider within 7 days following
prehearing conference; R. 1:20-5¢(b)(4). It includes all categories
encompassed in the Court Rule, to be addressed before hearing
proceeds.)

Supplemental Case Management Order, Pursuant to R. 1:20-5(b)(4):
Instructions for the Public Hearing to be Conducted in this Attorney
Disciplinary Case

(to be issued in all cases by the presider, to give notice and
comprehensive instructions to all parties as to the procedures in place for
attorney disciplinary hearings to be conducted virtually)

32. The OAE has also made available to the presiders the text of the introductory statement
that should be read into the record by the presider to open the hearing, and the closing
statement which should be read into the record by the presider to close the hearing. The
presider should also fill out the checklist of the hearing record while the hearing record is
still being captured on audio (before turning off CourtSmart).

33. The templates are contained in Appendix J (for Hearing Panel Chairs) and Appendix K
(for Special Ethics Masters), with Word versions available on request from the QAE:

Appendix J:

Templates for Use by the Hearing Panel Chair to Open and Close the
Hearing:

1.

Instructions for the Hearing Panel Chair to Open the Hearing (includes the
Opening Statement which should be read into the record by the Panel Chair to
start the hearing)

Closing Remarks to Be Read into the Record by the Hearing Panel Chair

Hearing Panel Chair’s Checklist to be completed at the end of the hearing
(contirming the exhibits in evidence and what else constitutes the documents
in the hearing record)
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Appendix K:
Templates for Use by the Special Ethics Master to Open and Close the
Hearing:

1. Instructions for the Special Ethics Master to Open the Hearing (includes the
Opening Statement which should be read into the record by the Special Ethics
Master to start the hearing)

2. Closing Remarks to Be Read into the Record by the Special Ethics Master

3. Special Ethics Master’s Checklist to be completed at the end of the hearing
(confirming the exhibits in evidence and what else constitutes the documents
in the hearing record)

Added Steps to Ensuring the Hearings Will Go Forward with
Technical Issues Anticipated and Addressed Before the Hearing

34,

35.

36.

The parties are responsible for providing their witnesses with the information contained
in the two resource guides: (i) “How to Join and Participate in a Zoom Virtual
Courtroom” (Appendix C); and (ii) “Witness Instructions for Remote Disciplinary
Proceedings” (Appendix E). The parties are also responsible for addressing with the
witnesses whom they choose to call any issues that that witness may encounter as io
proceeding on Zoom.

During the hearing, the presider should ask the parties and other members of the Hearing
Panel (if the matter is being heard before a Hearing Panel) at the end of each witness’s
testimony if anyone involved experienced any technical problems that affected their
ability to hear and/or observe the proceedings during the witness’s testimony. In
addition, the OAE recommends that the presider should ask the parties and other
members of the Hearing Panel at the end of each day of the hearing if anyone involved
experienced such problems. The presider should take immediate corrective action, such
as by directing that any portion of the witness’s testimony be repeated, if the presider
should determine that technical issues affected the hearing or viewing by a participant of
the specific portion of the testimony.

The OAE will issue all invitations for the Zoom Connection Test and hearing, and any
other events to be scheduled using the Judiciary’s Zoom account. Each invitation is
specific to the person to whom that invitation is sent by the OAE. No recipient may
Jorward that Zoom invitation, or the information about logging in to the proceeding on
Zoom, to any other recipient. In order to have the Zoom invitation sent to the grievant,
to any witnesses, or to any third party, the party seeking that action must first ask the
presider to authorize the request, and the presider must then inform the QAE of the
specific action to be taken. In particular, the Presenter is responsible for taking the
necessary steps to make sure that the information about logging in to the hearing will
be sent by the OAE to the Grievant in a timely manner. The OAE will necd the list of



F.

37,

38.

39.
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names and email addresses to which the presider is requesting that Zoom invitations will
be sent by the OAE.

The procedures to be followed by the presider where any “[i]nterested person][], including
members of the public and the media, . . . request real-time access to observe™ an attorney
disciplinary matter are set forth in the First OAE Memorandum at p. 5, para. 17 (BS).

The OAE Zoom Moderator will activate the SereenShare feature of Zoom for counsel
at the start of the direct and/or cross examination of any witness, should counsel seek to
use ScreenShare to display any exhibit. But counsel is responsible for having taken
sufficient steps to have learned in advance (before the hearing date) how to use
ScreenShare, and for determining how -- if at all -- ScreenShare will be used during the
hearing.

CHART: Overview of Issues Relating to Remote Proceedings

The CHART on the following pages provides an overview in summary form of some of
the basic issues presented as to remote disciplinary proceedings. It is intended to serve as
an additional resource to assist presiders in addressing legal and other issues which may
be submitted by the parties.



CHART:
OVERVIEW OF ISSUES RELATING TO REMOTE PROCEEDINGS?

Contents:

1. At This Time, No Hearing Can Be Conducted In-Person, and Ethics Hearings Can Only Proceed

Virtually {on Zoom]......... Seesneeererresse i Rsetasesarsanerasinn N PO P A OTPPPPPP TR cesvsnernanane S 1
2. Attorney Disciplinary Hearings Are Public, Unless a Protective Order Has Been Issued, Prior to

the Hearing .....c...... rmsmanenee resnsrrerasstsernerrasnnsoran ersennsasrssanse resasresansesssenirrnnnsnera cererantseseranrurRaResn s aarerunasnsrnaren connesvane 14
3. Purpose of the Attorney Disciplinary System .......... rrerrreneransasnes cerrerannans ceevretastrasntesnirrnrscseaann corerrnseasnnnenes seereerrennns weedB
4. Issues that Will Require the Adjournment of a Hearing ........ceceevennnes orersaesnaranentsirrareensenaes teeeresessesterenesiserarenseennn J— I
5. Technological Issues....cccccoveemcrirenenens reveerensenenssrasns Ceetemseseseareuserrerananartin ratsenaanatietsatnranunrsnnn eorrerasrernsrasessestraannnsaanes wd7
6. Recording issues (COUrtSMAart) ......cccecccemieeisnmarersressrcesennmnesnseseses tevsresmmatnseaseteserareerantteeTenTEraRR S e eeanereaneesssrariasessen 19
7. Presider: Hearing Panel Chair or Special Ethics Master .......c.occeiimnciieriecrnsceccenmenirecsnancs rrsecarsesarease srereunnssanansrearens 20
8. Parties, Participants, and Viewers ..., erevransonaise rerreunennananne teenrrenananns vorearernies etattsssaraeneannsssteann 20
9. Consultations of Respondent with Counsel .........c........ corrrrsnreenestianesannensannres reescansenrae seserevennranas rovvrrrssraennnas R— 5 |
10. Exhibits, and Exhibit Lists ......ccceerveee ecesiamrestrnsrssannunsraaes crersersrsenen resenesenansnaras PO serersrnanranes crrermasmreananne R b ]
11. Order of the Proceedings.....c.cveeerermererennaes versarevsaserans rovereraens caraserrenmeneranaas rvrrETaeTsterrsnnaeraarksesane sran i Earnne resesassranannsd3
12. Objections and/or Motions and/or Applications .......ceceeeecc.. verreesreanenn cearvrsssansesraetrrransersanes crrresaanarsense S -
13. Issues of Confidentiality .........ccecerveecueeecnns N4bereissssanEnranSTeiaE S naaaETeReesEasRON L arear et ranea et aunt s eeennas e seresenarenenanas verennnnnens 24
14. Hearing Panel Decisions Will Be Subject to DRB and Supreme Court Review ......... trereasteasieesiataesrrnaratnsananeanannasnsrsane 25
15. Issues That Should Not Be Made Part of the Proceedings, or That Are Outside the

Presider’s Authority ............ pereeeereesanaane Srbeneunasransenas roserrsannsnane crrerneenes NeAsiebramnearaien s esear s s hetsarsraas s s nat i st s nsnnerasannas 25

4 The OAE Director’s first memorandum on the procedures for disciplinary hearings to be conducted remotely, dated June 19,
2020, is cited herein as “OAE 1st Memo, 6§/19/20.” It appears as Appendix B, Part 1, to the OAF Hearings Manual.

The OAE Director’s secand memorandum on the procedures for disciplinary hearings to be conducted remotely, dated
October 13, 2020, is cited herein as “OAE 2nd Memo, 10/13/20.” it appears as Appendix B, Part 2, to the OAE Hearings Manual.
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1. At This Time, No Hearing Can Be Conducted In-Person, and Ethics Hearings Can Only Proceed Virtually (on Zoom):

Topic Comment Authority or
Cite
Authority for The Omnibus and Other Orders of the Supreme Court address the reasons why the Court has Appendix A
Proceeding Remotely | mandated that attorney disciplinary hearings must proceed by virtual technology (Zoom or (Ofders) and B
by Zoom phone), with no hearings conducted at this time with the parties and participants appearing in {Dlrecto)r's
Memos

person in any courtroom, as the result of the COVID-19 global health emergency. The Supreme
Court’s Orders are included, in full, in Appendix A {through Sept. 17, 2020).

The OAE Director’s Memoranda of June 19 and October 13, 2020, implementing those Orders are
set forth in Appendix B, with citations to the Orders included therein.

OAE 1st Memo,
6/19/20, at p.
1-2; pp. 3-4, 79
3-8;p.8,933
OAE 2nd
Memo,
10/13/20, pp.
2-7

Authority to Proceed

by Telephone

R. 1:20-6(c){2){A) provides that, “[ilf speciai circumstances dictate, the trier of fact may accept
testimony of a witness by telephone and/or video conference.” Telephone testimony has been
allowed under the Court Rules for these hearings since 1995. The 1995 Official Comment to the
Rule states that the provision for telephone and video testimony was added to clarify an already-
existing practice (as of 25 years ago).

R. 1:20-
6(c)(2)(A)

2. Attorney Disciplinary Hearings Are Public, Unless a Protective Order Has Aiready Been Issued, Prior to the Hearing;

Public Hearings

All attorney disciplinary hearings are public hearings, unless there is a protective order in place.

R. 1:20-
6(c)(2}(F}
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OAE 1st Memo,
6/19/20, p.5,
17

What Must Happen
Before Any Part of the

Any application for a protective order should have occurred before the hearing date, and in
accord with the terms of the Case Management Order. No application for a protective order

OAE 1st Memo,
6/19/20, pp. 4-

Public Record Can Be | should be made orally on the public record. 5,9713-14
Sealed,.or BRIGrE & Any party who makes an oral application for a protective order during the hearing on Zoom, or
Protective Order May who otherwise discloses confidential or otherwise protected information, is on notice that such
Be Issued disclosure may have already effected the dissemination of the confidential information live on

the internet, with worldwide contemporaneous dissemination of that irretrievable information.

See RPC 8.4(d) (conduct prejudicial to the administration of justice). It should be obvious to the

parties and the participants why the need to be vigilant against the public disclosure of

information that must remain confidential is particularly serious for hearings conducted using

virtual technology. Such damage, once done, cannot be undone.

3. Purpose of the Attorney Disciplinary System:
Why the Attorney To protect and promote public confidence in the Bar, in the Courts, and in our system of justice. | See generally
Disciplinary System In re Gallo, 178
Exists N.1. 115, 122
(2003)

To Whom Attorney The Supreme Court has established the attorney disciplinary system, and determined who shall R.1:20-2, 1:20-
Disciplinary serve in that system, with members of the District Ethics Committees all appointed by Court Rule | 3, and 1:20-6
Authorities Are (R. 1:20-3(a) and (b)), and with all DEC members and all representatives of the attorney
Themselves disciplinary system bound to abide by the Court Rules and the RPCs. The Supreme Court aiso has

Accountable

established and oversees the OAE, pursuant to R. 1:20-2.
The Supreme Court also appoints Special Ethics Masters. R. 1:20-6{b)(2}




4. Issues that Will Require the Adjournment of a Hearing:
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ADA Issues; Translator
or Interpreter Needed

Hearing cannot proceed unless OAE has been given timely notice by presider of special
accommodations or arrangements requested for hearing, and OAE has been able to respond

OAE 1st Memo,
6/19/20,p.7.9
26

Grievant Not Notified
of Hearing

Presenter was responsible to give notice to Grievant.

Hearing cannot proceed.

R. 1:20-
6(c)(2){D)

OAE 1st Memo,
6/19/20,p.5,9
16; p. 7,9 25

Presider Has Not Held
Pre-Hearing
Conference(s) to
Address Issues
Specific to Remote
Proceedings

Hearing cannot proceed.

And if no Pre-Hearing Conference has been held since June 19 (the date the OAE Director issued
the memo spelling out what had to be addressed specifically at such a conference), hearing
cannot proceed.

OAE 1st Memo,
6/19/20, p. 1;

pp. 6-7, 7 21-
29

OAE 2nd
Memo,
10/13/20, p.2

Presider Has Not
Required Parties to
Submit Objections in
Writing or by Motion

Presider is responsible for making sure the hearing record is complete, with issues preserved for
further review by the Disciplinary Review Board and/or the Supreme Court.

Hearing cannot proceed.

QAE 1st Memo,
6/19/20, p. 1;
p-7, ﬂ 24, 30

OAE 2nd
Memo,
10/13/20, p. 2

Presider Has Not
Issued Decisions on
the Parties’
Applications or
Motions Before the
Hearing Date

Presider is responsible for making sure the hearing record is complete, with issues preserved for
further review by the Disciplinary Review Board and/or the Supreme Court.

Hearing cannot proceed.

OAE 1st Memo,
6/19/20, p. 1;
p.7, 1[1] 24, 30

OAE 2nd
Memo,
10/13/20, p. 2




5. Technological Issues:

Page 17

Zoom Connection Test

Parties and Hearing Panel must attend the Zoom Connection Test prior to the date of the hearing

Case Management Order must specify requirement to attend Zoom Connection Test, and warn
parties of application of R. 1:20-5(c) (sanctions) for any party who fails to comply.

CAE 1st Memo,
6/19/20, pp. 6-
9,91 22-23, 34

OAE 2nd
Memo,
See Appendix G: “The Zoom Connection Test: Making Sure the Participants Will Be Ready to Go 10/13/20, pp.
Forward on Zoom on the Day of the Hearing” 7-9, 1 16-30
Parties’ Access to and | OAE will send Zoom invitation with login details no later than 4 days before hearing OAE 1st Memo,
6/19/20, p. 4,
Use of Zoom Parties are required to attend Zoom Connection Test before hearing pé rag 9 :Fl’l-
Parties are responsible for their own hardware, software, ability to use both, and resolving any pp. 6-8, 919 22-
technological problems, limitations, challenges, deficiencies, or impediments 23,34
OAE 2nd
Memao,
See Appendix G: “The Zoom Connection Test: Making Sure the Participants Will Be Ready to Go | 10/13/20, pp.
Forward on Zoom on the Day of the Hearing” 7-9, 99 16-29;
p. 11,937

Witnesses’ Access to
and Use of Zoom

Each party is responsible for any technological or Zoom issues relating to that witness

The parties must submit a written request to the presider if they seek to schedule a Zoom
Connection Test for any witnesses. The presider would oversee those arrangements with the
OAE.

R. 1:20-6(c) provides that, “{ilf special circumstances dictate, the trier of fact may accept
testimony of a witness by telephone and/or video conference.”

See Appendix G: “The Zoom Connection Test: Making Sure the Participants Will Be Ready to Go
Forward on Zoom on the Day of the Hearing”

OAE 1st Memo,
6/19/20, p. 4,
1”] 7,11; pp. 6-
8, paras. 22-23,
34

OAE 2nd
Memo,
10/13/20, pp.
2-3, pp. 5-6
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OAE Staff Assistance
to the Presider During
Hearing

OAE technical support staff will not speak on the record uniess specifically addressed by the
presider, unless there a technical issue arises that must be brought to presider’s attention. OAE
staff will first identify themselves on the record and briefly state the issue to be brought to the
presider’s attention.

Waiting Room

The presider may ask OAE technical staff to have witnesses or parties moved to the “waiting
room” on Zoom for specific reasons (e.g., sequestration; until other party rejoins the
proceedings)

Any Technical Issues
Relating to Zoom

Zoom is a technology or an online platform used by the Judiciary for attorney disciplinary
proceedings through the Judiciary’s Zoom accounts. Zoom and the Judiciary are wholly

See Appendix
C {resources

independent entities. If a party has any question about Zoom, that party is responsible for for using
contacting Zoom or consulting resources made available by Zoom to address and to resolve such Zoom)
an issue. Any issue relating to Zoom that could be recognized prior to the hearing must be
addressed by formal motion prior to the hearing, on the schedule set by the presider, or such
issues shall be deemed waived.
See Appendix G: “The Zoom Connection Test: Making Sure the Participants Will Be Ready to Go
Forward on Zoom on the Day of the Hearing”
ScreenShare Feature | The parties may decide whether to use ScreenShare to display exhibits during the hearing. The OAE 2nd
of Zoom OAE Zoom Moderator will activate ScreenShare for each party at the start of the questioning Memo,
{direct or cross-examination) of any witness. The mechanics of how to use Screen Share are the 12/3/;03:‘;

sole responsibility of the party seeking to use it, and such skills need to be acquired prior to the
date of the hearing.

See Appendix G: “The Zoom Connection Test: Making Sure the Participants Will Be Ready to Go
Forward on Zoom on the Day of the Hearing”




6. Recording issues (CourtSmart):
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Hearing Record

CourtSmart is the only official hearing record, unless the OAE will have arranged for a court
reporter to transcribe the proceedings as they occur. The CourtSmart recording would be
converted to a print transcript, if a transcript of the proceedings should later be requested or
needed.

The OAE does not expect that the Zoom session will be preserved for any hearing.

Zoom is not the official record of the proceeding. Any recording from the Zoom session could
not and would not be made available to anyone who requests the official hearing record, and the
Zoom recording would not be made available to anyone for any purpose.

The presider bears the responsibility for maintaining the complete hearing record, which must be
turned over to the OAE for transmittal to the Disciplinary Review Board on the completion of the
hearing and issuance of the Hearing Panel Report. See R. 1:20-6(c)(2}E).

OAE 1st Memo,
6/19/20, p. 4,1
10

CourtSmart

After the CourtSmart recording of the hearing commences, the CourtSmart recording will
continue without interruption, unless the presider directs:

(a) that CourtSmart should be paused or stopped, or
(b) that a Zoom Breakout session is authorized.

The OAE CourtSmart monitor will keep track to make sure at ali times whether the CourtSmart
recording is proceeding properly.

Anything said during the hearing will be captured on CourtSmart, and it is important for the
presider to announce that “we are now on the record,” and that “we are now off the record”
when those events occur

QAE 1st Memo,
6/19/20, p. 4,9
10

Recording of any part
of the proceedings by
any participants or
viewers

Expressly prohibited by the Supreme Court

Criminal penalties may attach; see OAE Director’s !une 19, 2020 Memo, p. 6, paras. 18-19.

OAE 15t Memo,
6/19/20, p. 6,
99 18-19




7. Presider: Hearing Panel Chair or Special Ethics Master:
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Responsible to
QOversee the
Proceedings, and the
Record, at All Times

The presider should enforce the same rules of procedure as in a Court hearing. The parties may
only speak when recognized by the presider, except for when they request permission to be
heard.

Ex parte
communications

They cannot occur.

Presider is responsible for making sure that the Hearing Panel or Special Master engages in no
discussion of the case unless both parties are included in that discussion. Such discussions must
be disclosed by the presider to the excluded party, if they occur, for that party to determine if
any application for relief {(e.g., recusal) is warranted in the circumstances.

This is an extremely important issue, warranting the vigilance and attention of all participants in
the proceedings at all times.

The presider should take steps to avoid opening the Zoom session with any party unless the
adverse party is also present.

8. Parties, Participants, and Viewers:

Respondent Respondent is required to attend the complete hearing. Respondent cannot be excused from R. 1:20-
attending the hearing. If a Respondent declines to attend the hearing, the hearing could 6(c)(2)(D)
nonetheless proceed in the Respondent’s absence, if the Respondent has otherwise been given RPC 8.1(b);
proper notice of the proceedings. 8.4(d)
Respondent must appear on camera at all times during the hearing, and Respondent’s counsel
must also appear on camera, even if they share the same computer for the Zoom session.

Grievant Must be given notice of hearing R. 1:20-6(¢)(2)

Should be able to watch proceedings on Zoom, with camera off and microphone muted

Cannot be sequestered, because of right to attend full hearing

(D)
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OAE 1st Memo,
6/19/20, p.5,9

16; p. 7, 9 25
Public Right to view hearing as it occurs, with camera off and microphone muted, if permission to OAE 1st Memo,
attend has been sent by presider to OAE and granted in accord with procedure set in OAE 6/19/20,p.5,
Director’s June 19 Memo at p. 5, para. 17 17
See Appendix L: “instructions for Any Grievants and/or Members of the Public Who Seek to
View an Attorney Disciplinary Hearing on Zoom”
Any other category of | Only the Hearing Panel (or Special Master) and the parties, and a witness during the duration of
viewer that witness’s testimony, may appear on camera at any time on Zoom.
All others must keep camera off and microphone muted
See Appendix L: “instructions for Any Grievants and/or Members of the Public Who Seek to
View an Attorney Disciplinary Hearing on Zoom”
Subpoenas If a party seeks the issuance of a subpoena, the party would have to have addressed that with R. 1:20-
5(b}(3)(G}

the presider at the Pre-Hearing Conference, and made the appropriate arrangements prior to the
hearing. No issue relating to the issuance of a subpoena should delay the hearing.

OAE 1st Memo,
6/19/20,p.7,9
28

9. Consultations of Respondent with Counsel:

Alternative Ways
Available to
Respondent to
Consult with Counsel
During Zoom Hearing

Respondent’s Counsel may request to consult with client in Breakout Room (not recorded or in
any way heard or monitored on CourtSmart; CourtSmart will be paused for all participants during
Breakout sessions).

Respondent may also use text, phone call, or email.
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Respondent cannot have a separate internet video connection with counsel during hearing,
because of Court’s prohibition on taping of proceedings; see above at p. 25 (criminal penalties

may attach).

10. Exhibits, and Exhibit Lists:

Exhibit Lists

Must be provided by each party prior to hearing to each member of Hearing Panel (or Special
Master); adversary; Jan Vinegar of OAE.

It is recommended that they be in the form specified in the Supplemental Case Management
Order, pp. 23-24 (Appendix H, Part 2)

Copies of exhibits

Must be provided by each party prior to hearing to each member of Hearing Panel {or Special
Master) and to adversary, with Respondent and Respondent’s counsel each to have been
provided with a separate copy by presenter.

Parties must have addressed at Pre-Hearing Conference whether exhibits will be provided in hard
or electronic (PDF) form, and that has to have happened before hearing, or hearing cannot
proceed.

Case Management Order should address issue of how exhibits are to be made available for the
hearing.

OAE 1st Memo,
6/19/20, p. 6, |
21;p.7,924

Hard Copy of all
Exhibits Must Be
Provided Before
Hearing to the
Presider

Each party has to have provided the presider with a hard copy of all exhibits, to constitute the
original hearing record, or the hearing cannot proceed.

Presider must mark each exhibit as it is entered into evidence in hard copy, and presider is
responsible for the preservation of the record at all times.

OAE 1st Memo,
6/19/20,p. 6,
21;p.7,924




11. Order of the Proceedings:
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Opening statement

Presenter bears burden of proof of violation; Presenter goes first for opening statements.

R. 1:20-
6(c)(2)(C)

Closing statement
and/or summation
brief

Presenter bears burden of proof of violation; Respondent submits written summation or
presents oral argument first.

R. 1:20-
6(c)2)(c)

12. Objections and/or Motions and/or Applications:

Pre-Hearing
Conferences

Must have been conducted to address all prehearing issues (and must have been conducted after
June 19, 2020}.

Parties were required to have given notice to presider of issues, admissions/stipulations, factual
and legal contentions, deadlines for completion of discovery, hearing date and estimated length,
subpoenas, pre-marking and distribution of exhibits, witnesses, and schedule for submission and
resolution of all pre-hearing motions and issues.

OAE 1st Memo,
6/19/20, p. 1;

pp. 6-7, 41 21-
29

OAE 2nd
Memo,
10/13/20, p. 2

Case Management
Orders

Must have been issued by presider following Pre-Hearing Conference; R. 1:20-5(b)(4} (" [w]ithin
seven days”).

R. 1:20-5(b}{4)

OAE 1st Memo,
6/19/20,p.7,9
29

Objections to the
proceedings

Must have been submitted in writing to the presider, in accord with requirements of the Case
Management Order, or they would be deemed waived.

No objections that could have been raised prior to the hearing date should be considered on or
after the date on which the hearing commences.

OAE 1st Memo,
6/19/20, p.7,
a9 24, 30
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Objections that arise
during the
proceedings, including
those relating to
Zoom

Circumstances giving rise to the objection should be put on the record as they occur.

Constitutional issues,
and any objections
founded on
constitutional issues

Presider is without authority to address or resolve.

R. 1:20-4(e); R.
1:20-15(h}); see
R. 1:20-16(f)(1)

Motions

Should be identified in Case Management Order, with briefing schedule set.

Must be submitted and resolved, with decision issued by presider as to all issues, prior to the
hearing date.

OAE 1st Memo,
6/19/20, p. 7,
99 24, 29-30

OAE 2nd
Memo,
10/13/20, pp.
2,4

13. Issues of Confidentiality:

Confidential The duty to maintain and protect confidentiality is borne by every attorney participant in the OAE 1st Memo,
Information, and Duty | proceedings (parties and Special Master or Hearing Panel Attorney Members). 6/19/20, p. 4,
to Preserve all . . . I . i 19 13-24
e ‘o5 of The categories of issues subject to confidentiality protection include, but are not limited to, those
ategorle? o itemized in the OAE Director’s 6/19/20 Memorandum.
Confidential
Information
Protective Order Timeline for party’s request for protective order should be specified in Case Management Order. | R.1:20-9(h)




14. Hearing Panel’s and Special Ethics Master’s Decisions Will Be Subject to DRB and Supreme Court Review:
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Authority of the All decisions subject to review by Disciplinary Review Board {DRB). 1:20-15(e)-{f);
i R. 1:20-16(a)-
Hear.mg Paf'el oF Presider will issue a Hearing Report specifying: b (el
Special Ethics Master (b)
1. findings of fact, including credibility determinations; these are essentially
recommendations as to which charges specified in Complaint should be determined by
the DRB to be supported by clear and convincing evidence,
2. recommendations of discipline, to be reviewed by the DRB and Supreme Court.
15. Issues That Should Not Be Made Part of the Proceedings, or That Are Outside the Presider’s Authority:
Biversion Only the OAE Director can determine whether a matter should proceed by diversion. There R. 1:20-
should be no mention of diversion issues at the hearing, and the Hearing Panel and Special Ethics | 3(i){(2){A}
Master have no authority to address diversion issues. See R. 1:20-3(i){(2)}{A) (“sole discretion of
the Director”).
Procedures for Hearing Panel or Special Ethics Master should have no involvement in discussions between the R. 1:20-6(c)(1);

Submitting to the DRB
Directly on Consent —
Should Not Be a
Reason for Adjourning
a Scheduled Hearing
Date

parties as to whether to proceed by Motion for Discipline by Consent or Disciplinary Stipulation.
Such discussions must be completed before the scheduled hearing date, with paperwork
completed, finalized, and signed by Respondent before the hearing date.

No hearing should be adjourned to allow such discussions to proceed. Any Respondent who
seeks to proceed in such a manner must take the steps to work with the Presenter so the
Presenter will have already submitted the signed paperwork to the OAE for transmittal to the
DRB before the hearing date.

R.1:20-10
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New Jersey Courts Mobility and Compliance

mdepandenca « Integrity - Faizness » Cuality Service

How to Join and Participate in a Zoom Virtual Courtroom

Using a PC, Laptop, or Mobile Device
For Attorney Disciplinary Hearings

Pre-requisites to Join a Virtual Courtroom

Peripheral Devices

Plug in any peripheral devices you are using - USB webcam, speakers, headphones, etc. See Appendix A
for Virtual Courtroom Participant system requirements.

Note: Remove personal photos, distinguishable information, and any other personal items you do not want the
public to see in your background camera view.

Install the ZOOM Client

If using a Windows PC or MAC, install the ZOOM Desktop Client from. {for MAC install see Appendix B)
hitps://zoom.us/downioad

if using an iPad or iPhone, install the Zoom client by going to the “App Store” and searching for
“ZOOM”. After installing, it will ask for server and login credentials — ignore this and close the app -
Accept prompts for access to camera and microphone.
https://itunes.apple.com/us/anp/id546505307

If using an Android phone, install the ZOOM client by going to the “Google Play Store” and searching for
ZOOM Mobile. After installing, it will ask for server and login credentials -Accept prompts for access to
camera and mic.

hitps://play.googte com/store/apps/details Yid=us.zoom videomeetings

Joining from a web browser

How to Join a Zoom Virtua! Courtroom from a 8rowser on a PC — Appendix C

Test Audio and Video Settings
Test audio and video prior to the meeting time. If audio and video settings are incorrect, they cannot be
changed while in the meeting. You must leave the meeting, change the settings and rejoin the meeting.

Z00OM Test Connection Room
https://zoom.us/test

ZOOM Virtual Courtroom Invitation
You will need a virtual courtroom invitation and associated meeting PIN to join the meeting.

Zoom Breakout Rooms — Appendix D
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All attorney disciplinary hearings will proceed remotely, using video or phone technology. Participants are to
conduct themselves as they normally would in an in-person hearing. This includes:

« Turn off or siltence your cell phone.
« Refrain from speaking to or otherwise distracting participants in the hearing.
« Always obey the instructions from the presider.

¢ The hearing will be recorded by a sound-recording system (CourtSmart). Everything you say
in the hearing will be en the record.

¢« All behavior during the hearing must be courtecus and respectfui.

Attending a hearing via Zoom will run more smoothly if you ensure:

« that your laptop/device is sufficiently charged and that you have the charging cable at the
ready if needed,;

+ that all unnecessary applications on your device are closed;

» that you are in a quiet space where you will not be interrupted or distracted;
» that you are able to take notes either electronically or by handwriting; and
+ that you have a glass of water handy for when you are speaking.

You may also want to join the hearing early to give yourself some time to work out any technical issues
before the hearing starts.

The hearing coordinator will open the Zoom hearing room 15 minutes prior to the start of the hearing.
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Join a Zoom Virtual Courtroom

Access the Virtual Courtroom meeting invitation from either your email Inbox or your calendar. Select the
meeting invitation link in the email to join the meeting.

{if you do not have a virtual courtroom meeting invitation and the associated meeting PIN, contact Jan Vinegar
at the Office of Attorney Ethics {Janice.Vinegar@N)J Courts.gov, 609 403-7800, ext. 34172).
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Selecting the link will open an'internet browser and prompt you :to Run/Save the Zoom Client
When prompted select Run
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i you do not see the Run button, select ‘download here’ to install the Client.

A Moderator must join and start the meeting in order to allow all participants.

" Please wait for the host to start this meetinhg.

Start: 500 ARG

ALK

\ Test Computer Audia )

Once the moderator joins the meeting you will see a notification

Your meeting will begin soon...

When prompted enter your name

o
x4 Zoom X

Enter your name

» Your Mame
Participant Name} ]

Remember my name for future meetings

g Cancel

LSS

N
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Once connected you will see your camera atop the other participants in the meeting

} 1 Zoarm Mesting 1D:231-501-334 - &} by

Leave a meeting

Leave meeting icon will end the current meeting
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Appendix A

Judiciary Hardware & Software Requirements - Zoom

« Hardware specifications:
o PCIntel processor — 6th Generation 3.X GHz orfaster
o PC AMD processors — Bulldozer series — 3.X GHz or faster
o Mac with Intel 6th Generation processor SKYLAKE or later
o 4GB of RAM or more
*  Operating systems:
o  Windows 10 {32 and 64 bit)
o Mac OS X version 10,10 (Yosemite) or higher, Intel CPU anly
¢ Internet browsers:
o Google Chrome (version 70 and later)
Internet Explorer {version 11 and later, PC)
Firefox {version 63 and later)
Safari (version 10 and later}

0 O C

mportant:

The video resolution quality will be impacted by minimum hardware requirements

+ Speakers or Headphones
¢ Webcam with Microphone
o ORintegrated camera with microphone)
* Network:
o 100 MBIt NIC or higher
= High speed broadband Internet access, hardwired strongly encouraged
*  Minimum of 5 Mbps upstream and 5 Mbps downstream
+ Speed Test sites
o hitto//openspeedtest.com/ OR hito://www.speedtest.net/
o Firewall Ports open
= inbound TCP: 80, 443, 7070, 5060, 55000 - 60000
*  inbound UDP: 55000 - 60000
*  Qutbound TCP: ANY
=  QOutbound TCP: ANY

How to Join and Participate in a Virtual Courtroom Page 7 of 14
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Your Mac settings are not likely to allow you to install the app because it's not from the App Store. To allow instaliing
Zoom for Mac, go System Preferences > Security & Privacy. From there, click Open Anyway in the general section.

i

2. When a new pop-up shows up, click on Open.

3. Another pop-up will ask you to continue (this is the last pop-up}.
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Appendix C

How to Join a Zoom Virtual Courtroom from a Browser on a PC

Open the fink in the email received from the hearing panel chair or special ethics master in Chrome or Edge web browser,

The link will provide you with the web address for the hearing, which you may copy and paste this into the browser
manuaflly.

The link will also provide the Meeting ID and password for the hearing.

ignore the download attempt to install the Zoom application.
Select the Join from your browser link

S L et B de ST

A davnload should start autormatically in a few seconds.

Shove & FS
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Enter your name then select the Join button

Please enter your meeiing password and name (o join the meating

My g fend Ee et
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You will be placed in the virtual lobby
Select Join Audio by Computer
Select Start Video
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When prompted, select Allow for camera access

njcourts.zoom.us wants to

8H Use your camera

Alow
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You can adjust microphone and camera settings if necessary {if multiple camera/mic devices are attached)

Select the Leave Meeting button to exit the hearing,

Verify by selecting the Leave Meeting button again to exit the hearing.

Leave this meeting

APS yOU SUER YOL AN TO Tegue This mooting tow?

Join a Zoom Virtual Courtroom

How to Join and Participate in a Virtual Courtroom
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Zoom Breakout Rooms (Appendix D)

Join a Zoom meeting with participants required by selecting the invitation link

Join NiCourts Virtual Courtroom
https://njcourts.zoom.us/j/58B3 634555 ?pwd=hF BHZ262¢ I 9KRETE T diho QX c3UTOS

Meeting ID: 983 634 595 P
Password: 510997 o
i

Breakout Room — In Progress screen allows you to Join, leave, rejoin

Joining a Breakout Room

Click Join “Breakout Room”

Your have been sssdjned to Breakout Reom:

Hroakout Roan 2

When Joining the breakout room, a prompt will display

Joining Breakout Rooms...
Breakout Room 1

H might take a few mornents.

A message may appear from the Host

How to Join and Participate in a Virtual Courtroom Page 12 of 14
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Leaving Breakout Room to return to Main Session

Once in the breakout room you can leave manually or via the Host closing the room

Select the Return to Main Screen button

A prompt will verify you are returning to the main session

- B E
" "Returning to Main Session...

¢ itmaytakea f

To Rejoin a Breakout Room

Click “Breakout Rooms” then “Join Breakout Room”

% Breskout Rooms ®

Yeu have been assigned to Breakout Room:

Jury

How to Join and Participate in a Virtual Courtrocom
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Join from a web browser

Join a Zoom meeting with participants required by selecting the invitation fink

1oin NjCourts Virtual Catrfroom
https://njcourts,zoom,us/j/983634535 P pwd=hFBHZ202c29KRESETkxtdIhaOXcaUTDA

Meeting D; 983 634 595
Password: 510997

You will join through the web browser

AOQCVirCrtRm1.mbx@njcourts.gov
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Issues Related to Hearings and Hearing Panels
in Attorney Disciplinary Cases

Isabel McGinty
Statewide Ethics Coordinator, Office of Attorney Ethics
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BASICS ABOUT DISCIPLINARY HEARINGS

a. The purpose of the attorney disciplinary System:1

Inre Gallo, 117 N.J. 365, 373-74 (1989): The Supreme Court upheld as “settled
principle that the primary reason for discipline . . . is ‘to preserve the confidence of the
public in the integrity and trustworthiness of lawyers in general.”” (quoting in re Wilson
81 N.J 451, 456 (1979)).

b. In all of its functions and processes, representatives of the attorney disciplinary system
must hold preservation of public confidence in that system as the highest goal.

c. Diligent adherence to the Court Rules is fundamental to the preservation of that public
confidence.

d. A common sense recommendation: Read the Court Rules relating to attorney discipline
(R. 1:20-1 to -23, including the “Glossary™ at the start of Rule 1:20) fully and ofien to
make sure that you are keeping the mandate and goals of the Court Rules in full view, in
performing your role as the designated representative of the Supreme Court in the
attorney disciplinary system.

e. Representatives of the attorney disciplinary system must keep in mind that the attorney
disciplinary system in New Jersey has no aspect of plea bargaining, and no attorney
disciplinary matter may be resolved by plea bargaining, according to the direction of the
Supreme Court.

f. Any DEC* member preparing for a hearing, whether as a panel member or as Presenter,
should be fully familiar with the sections of the DEC Manual (blue manual provided by
the OAE 1o all DEC members) on Hearings (secs. 48-82; pp. 64-86). Seec generally
Kevin Michels, New Jersey Attorney Ethics (Gann), sec. 42:3 (“Disciplinary
Procedures”), sec. 42:5 (“Rules of Procedure™), and chap. 44 (“Quantum of Discipline”).

g. FORMS AND TEMPLATES ~The Forms and Templates are available through your
DEC officers. They have the set on disk.

1 Primary sources are cited and quoted extensively in this handout, with the text appearing in text
boxes. Please note that emphasis has been added in several of the text boxes, typically by the addition of
bolding, italicization, underlining, and/or additional Jine breaks inserted into sections of Court Rules.

2 Abbreviations used in this outline:
Disciplinary Review Board (“Board” or “DRB”);
District Ethics Committee (“DEC™);

Office of Attorney Ethics (“OAE”). D 2



II. CONFIDENTIALITY OF THE PROCEEDINGS
a. The Confidentiality Rule is R. 1:20-9.

b. A Respondent may choose to waive or breach confidentiality. R. 1:20-9(a). But
representatives of the disciplinary system should make every effort to observe and
maintain the confidentiality specified by R. 1:20-9.

¢. For matters in the hearing stage, “on the filing and service of a complaint, a disciplinary
stipulation waiving the filing of a formal complaint,. . . or the approval of a motion for
discipline by consent . . . , those documents, as well as the documents and records filed
subsequent thereto, shall be available for public inspection and copying.” R. 1:20-

S(d)(1).

d. For example, draft hearing reports are confidential documents, because they have not
been “filed.” Only documents that have been formally “filed” in the case (with the
hearing panel chair, special ethics master, DEC Secretary, the OAE, or the DRB), or have
otherwise been made public in accord with R. 1:20-9 (e.g., the hearing is a public
proceeding), are public and non-confidential in attorney disciplinary cases. All other
documents, records, and proceedings must be kept confidential, in accord with R. 1:20-9.

e. Prior to the COVID pandemic, it had been OAE policy, following from Judiciary
procedures, that no confidential information about an attorney disciplinary proceeding
may be transmitted electronically (e.g., by email, or as an attachment to an email) by
disciplinary authorities. The Court has allowed use of email for certain categories of
information about attorney disciplinary proceedings during the COVID-19 emergency.
Please see the Court’s COVID Orders.

f. The following categories of information must rot be disclosed in a Complaint, an
Answer, hearing exhibits, the hearing record, the hearing report, or in the attachments
thereto, or in any other document that will be part of the public record of the ethics case

(see R. 1:20-9(d)):>

1. confidential personal identifiers (including Social Security number, driver’s license
number, bank or credit card account number, and other categories of identifiers),
which are itemized under R. 1:38-7, and whose confidentiality is mandated by that
same Rule;

Some categories of information may be redacted simply (e.g., Social Security number, or bank
account number). But other categories of information (such as child abuse or domestic violence records)
cannot be referenced at all in a public document, uniess, first, a court has permitted the disclosure of the
information. In addition, all necessary actions must be taken to make sure that confidential information
about the parties and the proceedings has been kept out of the pleading that will be available to the public
in the ethics case. Whenever these issues arise, please call the OAE before proceeding,.

3 D3



. information about a fee arbitration proceeding, without prior clearance and approval
of the information to be contained in the Complaint by the OAE, pursuant to R.
1:20A-4 and -5 (confidentiality of fee arbitration proceedings is separate from and in
addition to the confidentiality of ethics proceedings otherwise required by R. 1:20-9),
and/or R. 1:38-4(m),

. information about victims of domestic violence or sexual offenses, or of domestic
violence restraining order proceedings, or information whose confidentiality is
mandated by N.J.S.A. 2C:25-33 to -34, and R. 1:38-3(b)(12) and (d)(10)}-(12).

The names of such victims should never be included in an ethics complaint, and they
should be redacted from a respondent’s answer. And if the information set forth in
the complaint is otherwise likely to embarrass or to cause emotional pain to a
grievant, or to any third person (and to any child, in particular), consider whether it
is essential that the grievant’s name (or any other name, other than that of the
respondent) be included in the pleading, or whether initials could be used instead.

. information about any family part proceedings; or guardianship or adoption
proceedings; or any child abuse investigation; or child protection or placement
proceedings; or juvenile-family crisis or juvenile delinquency proceedings; or
proceedings of the Division of Child Protection and Permanency; or court, probation
or law enforcement records relating to a juvenile; or records of a paternity action; or
child abuse records; for which the confidentiality of each category of records is
mandated by N.J.S.A. 2A:4A-60; N.J.S.A. 2A:82-46; N.J.S.A. 9:6-8.10a(1); N.J.S.A.
9:17-47; R. 1:38-3(b) and (d); R. 5:12-1(a)(3) and (e); R. 5:12-3; R. 5:13-8; R. 5:17-
4; and/or R. 5-19-2.

The names of children should not be included in a complaint or answer in an ethics
case. If needed, the children could be identified by initials or by other method that
would not allow their names to (continue [0} pop up in internet searches years from
now.

. information about persons whose intimate or deeply personal information is included
in the pleading, without notice to and opportunity to object allowed to that third
person, where public confidence in the attorney disciplinary system may be
undermined by the public dissemination of this information without notice to that
person, in accord with the Supreme Court’s specification of the goals of the
disciplinary system, set forth in [n re Greenberg, 155 N.J. 138, 151 (1998}, and In re
Wilson, 81 N.J. 451, 456 (1979) (preservation of public confidence as the priority of
the attorney disciplinary system).

Again, if the information set forth in the complaint is likely to embarrass or to cause
emotional pain to a grievant, or to any third person, consider whether it is essential
that the grievant’s name (or any other name, other than that of the respondent) be
included in the pleading, or whether initials could be used instead

. expunged records, whose confidentiality is mandated by N.J.S.A. 2C:52-15 and R.

1:38-3. D4



Even if the expungement never was completed, make sure that the name of the person
who sought the expungement is not spelled out in the complaint or the answer.

IIl. THE “HEARING STAGE” OF AN ATTORNEY DISCIPLINARY CASE,
GENERALLY

a. When the “Hearing Stage” comimences:
On the issuance of a disciplinary Complaint, at the end of the “Investigation Stage.”

b. Time Goals for completion of the “Hearing Stage”: Six months.

R. 1:20-8. Time Goals; Accountability; Priority

(a) Investigations. The disciplinary system shall endeavor to complete all
investigations of standavd matters within six months, and of complex matters within nine
months, the time period commencing on the date a written grievance is docketed and
concluding on the date a formal complaint is filed, the grievance is dismissed or other
authorized disposition is made.

(b) Formal Hearings. The disciplinary system shall endeavor to complete
Jormal hearings within six months from the expiration of the time for filing an answer to
a complaint until a report is filed with the Director for transmittal to the Disciplinary
Review Board.

1V. TIMELINE FOR THE HEARING STAGE

a. “The disciplinary system shall endeavor to complete formal hearings within six months
from the expiration of the time for filing an answer to a complaint until a report is filed
with the Director for transmittal to the Disciplinary Review Board.” R. 1:20-8(b).

b. Respondent’s Verified Answer should be filed “[w]ithin twenty-one days after service of
the complaint.” R. 1:20-4{e).

¢. The parties should provide discovery “within 20 days after receipt of a written request
therefor.” R. 1:20-5(a)(5).

d. A respondent’s right to demand discovery commences at the point when the respondent
has filed “a verified answer in compliance with R. 1:20-4(e),” but the discovery demand
must be 1n writing. R. 1:20-5(a)(1)-(2).

e. The prehearing conference (which is recommended in every case, and required for
complex cases) should be scheduled within 45 days of when the verified answer is due.

R. 1:20-5(b)(1).
D5



f. The partics must be given at least 14 days’ written notice of the date of the prehearing
conference. R. 1:20-5(b)(1).

g. The parties must file their prehearing reports “[a]t least five business days before the date
scheduled for the prehearing conference[.]” R. 1:20-5(b)(2).

h. The hearing panel chair should issue a Case Management Order “[w]ithin seven days
following the prehearing conference.” R. 1:20-5(b)(4).

i. The hearing should commence within 60 days after the date of the prehearing conference.
R. 1:20-5(b)(5).

j.  The presenter, respondent and any counsel of record must be given written notice of a
hearing “[a]t least 25 days prior to the initial scheduled hearing date[.]” R. 1:20-

6(c)(2)(A).
k. “Subsequent days of hearing may be scheduled orally or in writing.” R. 1:20-6(c}2)A).

|.  “The hearing shall be concluded within 45 days after its commencement[.]” R. 1:20-

5(b)(5).

m. “[A] hearing report shall be filed with the Board and served on the parties within 60 days
after the hearing’s conclusion, except in extraordinary circumstances.” R. 1:20-5(b)(5).
The hearing report and the full hearing record need to be delivered to the OAE, so the

OAE can transmit it electronically to the Board,4 and provide the Board with the
complete original record.

n. “There are no time limitations with respect to the initiation of any discipline or disability
matter.” R. 1:20-7(c).

0. “Reasonable extensions of time and adjournments may be granted for good cause. Such
requests shall be made by writing, stating with specificity the facts on which the request
is based. Such requests shall either be granted or denied in writing; if granted they shall
be only for a definite and reasonably short interval” R. 1:20-7(k).

p. The priority of disciplinary matters “over administrative, civil and criminal cases™ is set
forth in R. 1:20-8(g).

41 all cases, filing with the Disciplinary Review Board, pursuant to R. 1:20-6(c)(1) and 1:20-
6(2)(E), requires the delivery to the OAE of the materials to be filed. The OAE then proceeds with the
filing by transmitting the materials electronically to the Board, and delivering the originals thereafter to
the Board. No hearing panel chair, special ethics master or DEC officer can file directly with the Board,
unless Board Counsel makes a specific request for a different form of submittal,

« D6



q. The time goals set forth in the Court Rules “are not jurisdictional and shall not serve as a
bar or defense to any disciplinary investigation or proceeding.” R. 1:20-8(e).

V. | THE PARTIES TO THE PROCEEDINGS, FOR ANY ATTORNEY
DISCIPLINARY CASE IN THE HEARING STAGE, AND THE
GRIEVANT AS A NON-PARTY

a. The Presenter:

1. The DEC member assigned as Presenter serves as the Prosecuting Attorney for the
hearing, on behalf of the DEC. It is expected that DEC members serving as
Presenters will prosecute the case in a manner that preserves public confidence in the
attorney disciplinary system, and promotes public confidence in the integrity and
fairness of the bar and the courts.

2. District XIV cases (docketed by the OAE) are prosecuted by OAE staff attorneys as
presenters. These cases appear on the DEC Active Pending Hearings lists with
docket numbers ending in the -0900F series, with an OAE staff attorney presenter
already assigned to the case. These cases are assigned to the DECs for the hearing
stage, only, after the investigation has been completed by an OAE staff attorney and a
complaint issued at the direction of the OAE Director.

R. 1:20-4. Formal Pleadings

() Counsel,

(1) Presenter. All disciplinary and disability proceedings shall be prosecuted by an
altorney presenter designated by the Director or chair.

3. The Presenter may prosecute a complaint which resulted from the grievance
submitted by a grievant, but the Presenter does not represent the grievant. A DEC
presenter prosecutes the case on behalf of the DEC.

4. Presenters should keep in mind the requirement of RPC 3.7, that “a lawyer shall not
act as advocate at a trial in which the lawyer is likely to be a necessary witness[.]” A
Presenter who anticipates being calied as a witness in a disciplinary hearing needs to
bring that to the attention of the DEC officers (who, in turn, would need to contact the
OAE) as soon as the issue arises.

5. Presenters should be fully familiar with the investigation file, whether the Presenter
conducted the investigation or was assigned the case anew in the hearing stage, after
the complaint had been prepared by a different DEC attorney member. The Presenter
should review the investigation report for completeness and accuracy, contact all
witnesses, and otherwise take all necessary and proper steps for hearing preparation.
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0.

10.

The Presenter should review the complaint immediately when the case is assigned, to
make sure the complaint is accurate and complete, and that it meets the criteria of R.
1:20-4(b) — in particular, to make sure that the complaint “set[s] forth sufficient facts
to constitute fair notice of the nature of the alleged unethical conduct, specifying the”
correct sections of the RPCs “alleged to have been violated.” If the complaint needs
to be amended and re-served, the Presenter should expeditiously make that happen.

In most cases, the complaint cannot be constructively amended at the hearing to add
RPC violations to conform to the proofs presented at the hearing. See Inre Harry I.
Levin, 193 N.J. 348 (2008). Presenters should anticipate this issue as soon as it
arises, because some faults in a complaint cannot be corrected during the hearing, and
would instead require the filing of an amended complaint prior to the hearing.

The Presenter should make sure that all relevant RPC sections are precisely and
accurately charges, with sufficient evidence spelled out in the complaint, and then
laid out on the record and admitted into evidence at that hearing, so as to establish the
clear and convincing evidence sufficient to support the finding of violation of each of
the RPCs charged in the complaint.

The immunity of representatives of the attorney disciplinary system from lawsuits
arising out of the performance of their official duties is specified at R. 1:20-7(¢).

Where a respondent seeks to file a grievance against a DEC investigator, the
presenter, the hearing panel, or any disciplinary authority, the procedures are set forth
in R. 1:20-7(j)(1) and (2). Should this issue be raised by the respondent at any time in
the proceedings, that should not interfere with the timely and efficient processing of
the pending case to the completion of the hearing.

b. The Respondent:

1.

A respondent may proceed pro se, or with counsel.

Respondent’s duty to cooperate in an ethics proceeding is specified in R. 1:20-3(g)(3)
and in RPC 8.1(b). A respondent’s duty to appear for a prehearing conference is set
forth in R. 1:20-5(b)(1) (“Attendance at the conference is mandatory by all parties.”).
“Respondent’s appearance at all hearings is mandatory.” R. 1:20-6(c)(2)(D).

“|A] respondent’s absence shall not delay the orderly processing of the case.” R.
1:20-6(c)(2)(D).

The Court Rule specifies who may serve as counsel for a respondent, and sets the
time line and the procedure for any application for appointment of counsel for a

respondent. R. 1:20-4(g)(2).



R. 1:20-4. Formal Pleadings

(2)(2) Respondent’s Counsel, Assignment for Indigents. A respondent may be
represented by counsel admitted to practice law in New Jersey or admitted pro hac vice by
the Board, or may appear pro se. A respondent desiring representation but claiming inability
to retain counsel by reason of indigency, shall promptly so notify the vice chair and special
ethics master, if one is appointed, and shall, within 14 days afler service of the complaint,
make written application to the Assignment Judge of the vicinage in which respondent
practices or formerly practiced, simultaneously serving the application on the vice chair and
special ethics master, if one has been assigned, and on the presenter. [Additional text
omitted.]

What if the respondent retains or secures appointed counsel, who then seeks to
withdraw? The withdrawal would be allowed only if completed in accord with R.
1:20-6(e), if the pretrial conference has already occurred, or if the first trial date has
been set.

R. 1:20-6. Hearings

(e) Withdrawal By Respondent’s Counsel; When Permitted  After the date of the
pretrial conference or fixing of the first trial date, respondent’s counsel may withdraw
without leave of the trier of fact only upon the filing of the respondent s written consent, a
substitution of attorney executed by both the withdrawing respondent’s attorney and the
substituted respondent’s attorney, a written waiver by all other parties of notice and the right
to be heard, and a certification by both the withdrawing respondent’s attorney and the
substituted respondent’s attorney (or respondent pro se) that the withdrawal and substitution
will not cause or result in delay.

What if the respondent declines or otherwise fails to cooperate in a case in the hearing
stage:

a. The case should proceed without delay. R. 1:20-6(c)(2)}(D) (“a respondent’s
absence should not delay the orderly processing of the case™).

b. But the presenter should make sure to confirm with the OAE that the respondent
has been given proper notice of the hearing date at the office or home address
listed in the OAE database, and in the Attorney Registration database, and that
there is no additional contact information that should be used.

c. Keep in mind that the QAE has access to the email addresses of most attorneys,
and that the OAE will assist with attempting to reach respondents by email, if the

OAE is given sufficient lead time.




7.

R. 1:20-7. Additional Rules of Procedure.

(1) Absent or Non-Responding Respondent. A respondent’s absence, non-responsiveness or
other failure to reply or fo file any document or to attend any required conference or hearing
shall not delay the orderly processing of a case, provided the respondent has been properly
served.

What if a respondent requests additional time at any stage of the proceedings:
“Reasonable extensions of time and adjournments may be granted for good cause.
Such requests shall be made by writing, stating with specificity the facts on which the
request is based.” R. 1:20-7(k).

The panel chair or special ethics master should require such applications to be
submitted by letter or by motion, as soon as the scheduling issue arises, with full
documentation supporting the request attached (e.g., to a certification in support of
the motion). Such applications should then be made part of the record. (Please note
the need to avoid applications by email or phone, unless presented with a true and
dire emergency.)

R. 1:20-7. Additional Rules of Procedure.

(k) Extension of Time: Adjowrnments. Reasonable extensions of time and adjournments may
be granted for good cause. Such requests shall be made by writing, stating with specificity the
facts on which the request is based. Such requests shall be either granted or denied in
writing; if granted they shall be only for a definite and reasonably short interval. The vice
chair or special ethics master may grant extensions for the filing of an answer to a complaint.
After the parties have been notified of the date of hearing, requests for adjournments shall be
directed to the hearing panel chair ov special ethics master. If such request is based on an
attorney's scheduling conflict, the hearing panel chair or special ethics master should
communicate with the appropriate assignment judge in order to accommodate the priority
accorded disciplinary proceedings by R. 1:20-8(g).

10.

Medical issues relating to the respondent: If a medical or mental health issue should
arise as to the respondent’s ability to participate in the proceedings, please refer to the
procedures spelled out in R. 1:20-12, “Incapacity and Disability.” See also R. 1:20-
7(k) (requests for adjournments must be in writing, documenting with specificity the
reason for the request); R. 1:20-12(¢) (deferral of disciplinary proceedings because of
the inability of a respondent to defend against the charges or complaint because of
mental or physical incapacity may occur only where the Supreme Court has issued
such an order).

A respondent who is suspended or ineligible to practice should not be holding him- or
herself out as eligible to practice law in New Jersey. See RPC 5.5(a)(1). Any
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documents prepared in the course of the investigation or hearing should accurately
state the status of the respondent at that time. A suspended or ineligible attorney
should not be maintaining a law office, and another address will need to be used to
contact a non-responsive respondent in such circumstances. This has particular
significance whenever the issue arises as to what address for a respondent should be
used for service, and whether a respondent has been properly served. The OAE
should be consulted in all such circumstances before an alternate address is used for
service.

. Attorney home address information should be kept confidential, at the direction of the

Supreme Court. Whenever an attorney’s home address is used for service purposes, it
should not be disclosed to any other recipients of the communication (e.g., redacted
copies would be provided to those on the “cc” list). The home address of public
members of the DECs (e.g., when they are serving as hearing panelists) should also
be protected against public disclosure.

c. Issues relating to the Grievant, when a case is in the Hearing Stage:

1.

2.

The grievant is not a party to the proceedings in the hearing stage.

The grievant may also be represented by counsel, but that counsel is an observer,
only, of the proceedings.

The grievant must be given notice of the hearing date, time, and location, since the
grievant has the right to be present for the hearing. “The grievant, if any, [and] the
grievant’s attorney, if any . . . shall have the right to be present at all times during the
hearing.” R. 1:20-6(c)(2)(D).

The presenter and/or respondent (or respondent’s counsel) may determine whether the
grievant should or would be called as a witness during the hearing. Neither the
presenter nor the respondent is required to call the grievant as a witness.

R, 1:20-4. Formal Pleadings

{e)(3) Grievant’s Counsel. A grievant may be represented by a retained attorney. Such
attorney shall be limited to consulting with the grievant and may not be designated as the
presenter in the matter.
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5. What if the grievant fails to cooperate with the Presenter:

R. 1:20-7. Additional Rules of Procedure

(d) Delay Caused by Grievant. Neither unwillingness nor neglect by the grievant to sign a
grievance or prosecute a charge, nor settlement or compromise between the grievant and the
respondent or restitution by the vespondent, shall, in itself, justify abatement of the
processing of any grievance.

6. Should the grievant decline to cooperate after the complaint has been issued, the
presenter would need to determine whether the grievant should be compelled to
appear pursuant to subpoena. This subject is discussed in section 49 of the DEC
Manual (p. 65). But the DEC officers should think long and hard before compelling a
reluctant grievant to appear by subpoena, or seeking to enforce such a subpoena
against a member of the public, since the preservation of the public’s confidence in
the disciplinary system is the fundamental reason for the attorney disciplinary
system’s very existence.

7. Immunity of grievants, witnesses and others arising out of their participation in an

attorney disciplinary matter is addressed at R. 1:20-7(f); see R. 1:20-7(¢) (immunity
of disciplinary authorities).

VI. THE PLEADINGS IN AN ATTORNEY DISCIPLINARY CASE

a. The Complaint:
1. What it is:

R. 1:20. Glossary of Attorney Discipline Terms

Complaint - the written document formally charging the respondent with specific
violations of unethical conduct. A complaint is issued after completion of an investigation if it
meets the standard of R. 1:20-4(a).

2. How a complaint comes to be issued by the DEC:

R. 1:20-4. Formal Pleadings

(a) Complaint Determination. Where the chair or Director, in his or her sole
discretion, determines that there is a reasonable prospect of a finding of unethical conduct by
clear and convincing evidence and where the matter is not diverted pursuant to R. 1:20-

3(i)(2), a complaint shall issue.
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3. What needs to be in the Complaint:

a. NAME of case:
For all DEC investigations:
District ## Ethics Committee v. [attorney name], Respondent

OR

for OAE cases, only:
Office of Attorney Ethics v. [attorney name], Respondent

b. The Complaint:

1.

2.

Must name the grievant, if any (initials may be used if circumstances
warrant [e.g., underlying matter was a domestic violence cascl);

Must set forth respondent’s name, year of attorney admission, “law
office or other address” (suspended or ineligible attorney is not
authorized to maintain a law office, so that address should not be set
forth as a current, active address; respondent’s home address must not
be listed in any public document, nor should anyone else’s home
address);

Must list the county of practice of the attorney, if the attorney is
currently practicing law in NJ;

The Complaint “shall set forth sufficient facts to constitute fair notice
of the nature of the alleged unethical conduct, specifying the ethical
rules alleged to have been violated”’;

Must be signed by one of the persons named in R. 1:20-4(b); and
Must specify, above the caption, the name, address, and phone number
of the presenter,

(b)

R. 1:20-4. Formal Pleadings

Contents of Complaint. Every complaint shall be in writing, designated as such
in the caption, and brought against the respondent in the name of either the District
Ethics Committee or the Office of Attorney Ethics. The complaint shall be signed by the
chair, secretary or any Ethics Committee member, the Director, or the Director's
designee. The complaint shall siate

the name of the grievant, if any, and

the name,

year of admission,

law office or other address, and

county of practice of the respondent, and

shall set forth sufficient fucts to constitute fair notice of the nature of the
alleged unethical conduct, specifving the ethical rules alleged to have been

violated.

It shall also state above the caption the name, address and phone number of the
presenter assigned to handle the matter.
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Consolidation of charges allowed in the Complaint.

R. 1:20-4. Formal Pleadings

{c) Consolidation of Charges and Respondents. A complaint may include any
number of charges against a respondent. A consolidated complaint may be filed against two
or more respondents if they are members of the same law firm or if the allegations are based
on the same general conduct or arise out of the same fransaction or series of transactions.

Service of the Complaint: Service issues are addressed in R. 1:20-4(d) and 1:20-7(h)
(allowing that “[s]ervice on a respondent may also be made by serving respondent’s
counsel, if any, by regular mail or by facsimile transmission”).

Complaint to be sent to the law firm or public agency:

Please refer to R. 1:20-9(k) for direction as to those cases in which a copy of the
Complaint should also be sent to the law firm or public agency employing the
respondent.

R, 1:20-4, Formal Pleadings

() Filing and Service, The original complaint shall be filed with the secretary of the
Ethics Committee or the designated special ethics master to whom the case Is assigned. If the
matter will be determined by an Ethics Committee, service of the complaint shall be made by
the secretary, otherwise service shall be made by the Director. A copy of the complaint shall
be served on the respondent and respondent’s attorney, if known, in accordance with R. 1.20-
7(h), together with written notice advising the respondent of the requirements of R 1:20-4(e)
and (f), the name and address of the secretary or the Director as appropriate, as well as the
address and telephone number of the vice chair of the Ethics Committee or special ethics
master to whom all questions and requests for extension of time to file answers shall be
directed. In appropriate circumstances, the secretary or the Director shall forward a copy of

every complaint to the respondent’s law firm or public agency employer in accordance with
R [:20-9(k).

Where a respondent already has more than one disciplinary matter pending in either
the investigation or hearing stage, the DEC Secretary should confirm whether counsel
represents the respondent in all of the matters, or only in some. This issue is
particularly important with regard to proper service.
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b. The Verified Answer:

L.

Due date for the filing of the Answer: 21 days after service of the complaint.

R. 1:20-4. Formal Pleadings
fe) Answer. Within twenty-one days afier service of the complaint, the
respondent shall file with and serve on the secretary the original and one copy of a written,
verified answer designated as such in the caption. The respondent shall also file a copy with
the presenter, the vice chair or special ethics master and, in cases prosecuted by the
Director, two copies with that office.

Procedure to be followed by a respondent who seeks an extension of time to file an
answer: R. 1:20-4(e).

R. 1:20-4. Formal Pleadings
(e) Answer. . ..
For good cause shown, the vice chair or the special ethics master, if one has been appointed,
may, on written application made within twenty-one days after service of the complaint,
extend the time to answer. The Director shall be notified of any extension granted in cases
prosecuted by that office. The secretary shall forward one copy of all answers 1o the Director.

The Verified Answer must contain the Verification specified in the Court Rule.

R. 1:20-4. Formal Pleadings
(e) Answer. . .. The verification shall be made in the following form:

“Verification of Answer

I (insert respondent’s name), am the respondent in the within disciplinary action
and hereby certify as follows:

(/) 1 have read every paragraph of the foregoing Answer to the Complaint
and verify that the statements therein are true and based on my personal knowledge.

(2) I am aware that if any of the foregoing statements made by me are
willfully false, I am subject to punishment.”

An answer that has not been verified within ten days after the respondent is given notice of
the defect shall be deemed a failure to answer as defined within these Rules.
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What must be set forth in the Answer:

R. 1:20-4. Formal Pleadings

(e) Answer. ... The respondent’s answer shall set forth

(1) a full, candid, and complete disclosure of all facts reasonably within the scope of
the formal complaint;

(2) all affirmative defenses, including any claim of mental or physical disability and
whietlier it is alleged to be causally related to the offenses charged;

(3) any mitigating circumstances;

(4) a request for a hearing either on the charges or in mitigation, and

(5) any constitutional challenges to the proceedings.

What if the respondent seeks to raise any constitutional questions:

R. 1:20-4. Formal Pleadings

(e) Answer. . .. All constitutional questions shall be held for consideration by the
Supreme Court as part of its review of any final decision of the Board. Interlocutory relief
may be sought only in accordance with R. 1:20-16(1)(1). Failure to request a hearing shall
be deemed a waiver thereof. A respondent is required to file an answer even if the respondent
does not wish to contest the complaint.

What if the respondent doesn’t file any answer at all:

R. 1:20-4. Formal Pleadings
8], Failure to Answer,

(1) Admission, The failure of a respondent to file a verified answer within the
prescribed time shall be deemed an admission that the allegations of the complaint are true
and that they provide a sufficient basis for the imposition of discipline. No further proof
hearing shall be required.

What if the respondent submits an Answer, but it does not contain the proper
Verification?

a. The Presenter should check the Answer, as soon as it is served, to make sure that
the respondent has included and signed the Verification in accord with the
specifications of R. 1:20-4(e).

b. Presenter, DEC Secretary or other DEC officer must notify the respondent of the

defect, and allow 10 days for the correction, and then take formal action if the
respondent does not file a Verified Answer that conforms with R. 1:20-4(e).
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R. 1:20-4. Formal Pleadings

(e) Answer. . .. An answer that has not been verified within ten days after
the respondent is given notice of the defect shall be deemed a failure to answer as
defined within these Rules.

8. Procedure to be followed where respondent has failed entirely to file a Verified
Answer: Certification of a Default:

R. 1:20-4. Formal Pleadings

4] Failure to Answer.
(2) Certification to Disciplinary Review Board. If a respondent has been duly served

with a complaint, but has failed to file a verified answer within the prescribed time, a
certification detailing that faifure may be filed with the Director by the secretary or special
ethics master, or, in cases prosecuted by the Director, by ethics counsel. The Director may
thereafter file that certification with the Board, which shall treat the maiter as a default. A
copy of the certification shall be mailed to the respondent.

9. Procedure to be followed where a party seeks sanctions for an adverse party’s non-
compliance with the Court Rules (e.g., the answer filed was not a Verified Answer
meeting the specifics of the Court Rule, and the respondent was notified of the
deficiencies in writing and failed thereafter to make timely correction): R. 1:20-5(c).
The aggrieved party should file a motion for sanctions, spelling out what is
complained of, and what relief is sought.

R. 1:20-5(c). Prehearing Procedures

(c) Seanctions. The hearing panel chair or special ethics master shall make and
enforce all Rules and orders necessary to compel compliance with this Rule and may
suppress an answer, bar defenses, or bar the admissibility of any evidence offered that is in
substantial violation of the case management order, discovery obligations, or any other
order.

VII. DISCOVERY
a. Discovery procedures are set forth in R. 1:20-5(a).

b. Discovery shall be available to the presenter, following from the presenter’s written
request to the respondent. R. 1:20-5(a)(1) and (2).

c. Discovery shall be available to the respondent on written request, “provided that a
verified answer in compliance with R. 1:20-4(e) has been filed.” R. 1:20-5(a)(1).
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The parties have a continuing obligation to provide discovery, and to supplement it as
other material becomes available. R. 1:20-5(2)(5).

“Initial discovery shall be made available within 20 days after receipt of a written request
therefor.” R. 1:20-5(a)(5).

The categories of records and materials subject to discovery are spelled out in R. 1:20-
5(a)(2)(A) to (G), and they include “any final disciplinary investigative report.” R. 1:20-
5(a)(ZXG).

“Any materials relating to any matter deemed ‘confidential’ under R. 1:20-9, including
dismissals and diversions, are not discoverable.” R. 1:20-5(a}(3). That would include
any material relating to any investigation in which the party seeking the discovery was
not also the respondent, unless the materials are rendered non-confidential under R. 1:20-
9.

. The types of discovery allowed under the disciplinary Rules do not include all types of
discovery allowed under the Rules Governing Civil Practice. Limitations on discovery
are set forth in R. 1:20-5(a)(4) (e.g., depositions are allowed only in the specified, rare
circumstances, and in the manner prescribed for criminal proceedings).

If a party fails to respond timely to a request or supplemental request for discovery, that
“discoverable information . . . may, on application of the aggrieved party, be excluded
from evidence at hearing.” R. 1:20-5(a)(6).

The failure of a party to disclose the name or report of an expert “at least 20 days prior to
the hearing date shall result in the exclusion of the witness, except on good cause
shown.” R. 1:20-5(a)(6).

. Ttis expected that the hearing panel chair or special ethics master will require any party
raising a discovery objection or seeking the exclusion of any evidence to do so by written
motion or other formal written application, specifying the facts and circumstances
underlying the application and the relief sought.

“All discovery applications shall be made on notice to the hearing panel chair or special
ethics master, if one has been appointed.” R. 1:20-5(a)(7).

. The Court Rules say nothing about the right of any party to seek any relief or to enter
anything in the record by email. Since the hearing panel chair or special ethics master is
going to have to compile the record at the conclusion of the hearing, and turn that original
record over to the OAE for transmittal to the DRB, the panel chair or special ethics
master may want to make sure that no motions or other applications are submitted
informally, and that, if email communications are allowed, the PDF of the
correspondence or the motion is attached to the email, and that the pertinent documents
comprising the record of the proceedings are printed out and retained by the panel chair
or special master as part of the documentary record of the case.
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VIII. PREHEARING CONFERENCE
a. The prehearing conference is not public. R. 1:20-9(c)(2).

b. Conducted by the “hearing panel chair, sitting alone, or, if assigned, a special ethics
master.” R. 1:20-5(b)(1).

c. When:
“within 45 days after the time within which an answer to a complaint is due.” R. 1:20-

5(b)(1)

d. Notice required:
- “At least 14 days written notice of the date of the conference shall be given.” R. 1:20-

S(b)(1).
e. “Attendance at the conference is mandatory by all parties. R. 1:20-5(b)(1).
f. The prehearing conference may be conducted by telephone. R. 1:20-5(b)(1).

g. “No transcript shall be made of the prehearing conference except in unusual
circumstances.” R. 1:20-5(b)(1). For the recording of a prehearing conference, the OAE
would have to be notified and CourtSmart arrangements would need to be in place
(through Jan Vinegar; Janice.Vinegar@NICourts.gov).

h. It is recommended that the hearing panel chair or special ethics master conduct a
prehearing conference in every case, and that additional such conferences be conducted
as issues arise that warrant the attention or intervention of the presider.

i. “Atthe prehearing conference the hearing panel chair or special ethics master shall
schedule dates for the hearing of the case within 60 days after the date of the conference,
except in extraordinary circumstances, which hearing dates shall be promptly reported to
the vice chair and [OAE] Director.” R. 1:20-5(b)(5).

j.  No hearing date can be set until the arrangements for CourtSmart recording have been
confirmed by Jan Vinegar at the OAE. See below at p. 27.

k. The panel chair or special ethics master should require the presenter and respondent to
file a Prehearing Report, in accord with the specifications of R. 1:20-5(b)(2), in every
case.
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R. 1:20-5(b). Prehearing Procedures

(2) Prehearing Report. At least five business days before the date scheduled for the
prehearing conference, both the presenter and the respondent shall file a report with the
hearing panel chair or special ethics master, and with the adversary,
disclosing the name, address and telephone numbers of each person expected to
be called at hearing,
including any person who will testify as to the character or reputation of the
respondent, and
all experts.

With respect to an expert witness, the report shall state
the person’s name,
address,
qualifications, and
the subject matter on which the expert is expected to testify.

A copy of the expert’s report, if any, or, if no written report is prepared, a statement of
the facts and opinions to which the expert is expected to testify and a summary of the
grounds for each opinion, shall be attached,

Every respondent shall also include

his or her own office and home address (including a street address) and
telephone number where the attorney can be reached at all times.

The respondent shall kave a continuing duty to promptly advise the hearing panel chair,
special ethics master, presenter, secretary of any district committee and the Director of
any changes in any of the items required above.

. Additionally, R. 1:20-5(c)(3) spells out the “Objectives” to be addressed and resolved at
the Prehearing Conference.
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R. 1:20-5(b). Prehearing Procedures

(3) Objectives. At the prehearing conference, the hearing panel chair or special
ethics master shall address the following matters:

(A) the formulation and simplification of issues;

(B) admissions and stipulations of the parties with respect to allegations,
defenses and any aggravation or mitigation;

(C) the factual and legal contentions of the parties;

(D) the identification and limitation of witnesses, including character and
expert witnesses;

(E) deadlines for the completion of discovery, including the timely exchange
of expert reports,

(F) the hearing date and its estimated length;

(G) issuance of any subpoenas necessary to preseniation of the case;

(H)  premarking of all exhibits into evidence to which the parties consent;

(1 the priority of disciplinary proceedings under R. 1:20-8 and any known
trial commitments by the presenter, respondent, and respondent's counsel that could
conflict with the scheduling of the matter. Counsel shall be under a continuing duty fo
prompily notify the hearing panel chair or the special ethics master of any such trial

dares assigned as soon as known, and

(J) any other matters which may aid in the disposition of the case.

m. The hearing panel chair or special ethics master should issue a Case Management Order
within one week of the prehearing conference, in accord with R. 1:20-5(b)(3).

R 1:20-5(b). Prehearing Procedures

(4) Case Management Qrder. Within seven days following the prehearing
conference, the hearing panel chair or special ethics master shall issue a case
management order, designated as such in the caption, memorializing any agreements by
the parties and any determinations made respecting any matters considered at the
conference. The case management order, which constitutes part of the record, shall be
served on the presenter or ethics counsel and the respondent and filed with the vice chair
and the Director.
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IX. THE HEARING PANEL (AND HEARING PANEL CHAIR);
OR SPECIAL ETHICS MASTER

a. A hearing panel consists of two attorney members and one public member of a DEC.
The DEC Chair determines the composition of the hearing panels annually. The DEC
Vice Chair “administer|s] and advise[s]” the hearing panels. R. 1:20-6(a)(1). The DEC
Vice Chair selects the hearing panel “after the time prescribed for the filing of an
answer[.]” R. 1:20-6(a)(1).

b. To make sure that the panel members and presenter do not engage in any ex parfe
conversations about cases in the hearing stage, and to preserve the confidence of the
public members at DEC meetings in the integrity of every stage of attorney disciplinary
proceedings, the DEC Chair and Vice Chair should make sure that cases in the hearing
stage are not the subject of any discussion at all during monthly DEC meetings, and
that such discussions with either the presenter or the hearing panel are conducted
privately. This may occur before or after the DEC meeting, or on another day, but such
discussions — even as to procedural issues — should not occur outside the presence of the
respondent or respondent’s counsel, if the topic is the pending hearing and the persons
present include the presenter and any members of the hearing panel.

c. A quorum of the hearing panel “shall consist of two attorney members and one public
member. The hearing panel shall act only with the concurrence of two.” R. 1:20-6(a)(2).

d. R.1:20-6(2)(2)(A)-(C) sets forth the procedures “[w]hen by reason of absence, disability
or disqualification the number of members of the hearing panel able to act is fewer than a
quorum][.]”

e. The powers and duties of the hearing panel chair are specified in R. 1:20-6(a)(4). The
powers and duties of the hearing panel are specified in R. 1:20-6(a)(3). Note that the
Rule does not specify that only the hearing panel chair may write the panel report, or the
majority report. The Rule envisions that the panel chair (or any other panelist) may be a
lone dissenter, in which case the panel chair would not author the majority report.
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R. 1:20-6. Hearings.

(a) Hearing panels

(3) Powers and Duties. Hearing panels shall have the following
powers and duties:

(4) to conduct hearings on formal charges of unethical
conduct and peiitions for reinstatement where requested by the Board or
the Court;

{B) to submit to the Board written findings or fact,
conclusions of law and recommendations, together with the record of the
hearing; and

(<) fo deiermine issues of unethical conduct by majority
vole, provided a quorum is present.

(4) Powers and Duties of Hearing Panel Chair, Each hearing panel
chair shall have the following powers and duties:

(A) to conduct prehearing conferences in accordance with
R 1:20-5(b);
(B) to entertain prehearing motions;

(C) to preside at all hearings; and

(D) to perform such other functions as provided for by these
rules or assigned by the Director with the approval of the Supreme
Court.

Unless relieved by the Supreme Court, a member serving as a trier of
fact where restimony has begun at the time the member’s term expires shall
continue in such matter until its conclusion and the filing of a report.

f.  The hearing panel report should be circulated to the members of the hearing panel for
their review and input, before the final report is provided to the DEC Vice Chair.

g. R.1:20-6(b) addresses special ethics masters, who have “the full power and authority of
a hearing panel.” R. 1:20-6(b).

h. Issues and procedures relating to conflict or disqualification of the trier of fact are
addressed in R. 1:20-6(e).
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X.

PREHEARING MOTIONS;
MOTION TO DISMISS

Any motion to strike an answer or for sanctions should be in writing, in the form of a
motion,

R. 1:6-2 is the Court Rule dealing with motions. “An application to the court for an order
shall be by motion . . . . A motion, other than one made during a trial or hearing, shall be
by notice of motion in writing unless the court permits it to be made orally.” R. 1:6-2(a).

At the conclusion of attorney disciplinary proceedings, the record will be transmitted to
the DRB if there is any finding by the hearing panel of attorney misconduct in violation
of attorney disciplinary rules, as supported by clear and convincing evidence. The record
needs to contain any prehearing motions, or motions made during the hearing. The DRB
will review the record and make a separate recommendation of discipline. The DRB will
need the complete record of any rulings issued by the panel chair or special master on any
applications of the parties, either before, during or after the hearing.

Motion to Dismiss:

R. 1:20-5(d) specifies the procedure for such a motion, and details the content of the
motion to dismiss. Bear in mind that every complaint can only have been issued on the
determination of the DEC Chair that clear and convincing evidence supported the
issuance of the complaint in the form that it appears. See R. 1:20-4(a). Rule 1:20-
5(d)(3), in turn, allows the dismissal of any part of the complaint on motion of the DEC
only on the presenter’s certification of the specific deficiency of the complaint, as issued.

R. 1:20-5(d) Motion to Dismiss.

{d) Motion to Dismiss. No motion to dismiss a complaint shall be
entertained except:
(1) a prehearing motion addressed either to the legal sufficiency of
a complaint to state a cause of action as a matter of law or to jurisdiction;
(2) a motion to dismiss at the conclusion of the presenter’s case in
chief; and
(3) a motion by the presenter to dismiss the complaint, in whole or
in part, when
{A) an essential witness becomes unavailable or
(B) as a result of newly discovered or newly disclosed

evidence, one or more counts of the complaint cannot be proven by clear
and convincing evidence.

Such motion shall be supported by the presenter’s certification of the facts
supporting the motion and any relevant exhibits, and shall be decided by the trier
of fact.
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e. R.1:20-3(h), and R. 1:20-15(e)(1)(ii) and (e)}(2), specify the procedures to be followed as
to the notice to be given to the parties and the Director, including of right of appeal,
where the chair concludes that there is no reasonable prospect of proving unethical
conduct by clear and convincing evidence after the investigation has been completed.

XI. THE HEARING

a. The hearing panel chair or special ethics master should make the threshold determination
in every case as to whether the standard of R. 1:20-6(c)(1) has been met, so as to
authorize the hearing to proceed.

R. 1:20-6 (c)  Hearings Involving Unethical Conduct: When Required,

(1 When Required. A hearing shall be held only
if the pleadings raise genuine disputes of material fact,

if the respondent’s answer requests an opportunity to be heard in
mitigation, or

if the presenter requests to be heard in aggravation.

In all other cases the pleadings, together with a statement of procedural history,

shall be filed by the trier of fact directlys with the [Disciplinary Review| Board
for its consideration in determining the appropriate sanction. to be imposed.

b. The hearing panel chair or special ethics master should confirm that the respondent and
any grievant have been given proper notice of the hearing by the presenter. Since the
respondent has the obligation to be present, and the grievant has “the right to be present
at all times during the hearing,” R. 1:20-6(c)(2)(ID), no hearing should commence if either
the respondent or the grievant has not been given proper notice of the hearing. See R.
1:20-5(b)(2) (a further reason for holding a prehearing conference in every case and
requiring the submission of a prehearing report: to ensure the respondent remains under
specific notice of the continuing duty to provide accurate and current contact information,
including mailing address and phone number).

¢. All disciplinary hearings are open to the public, unless a protective order has been issued.
R. 1:20-6(c)(2)(F).

d. “Each trier of fact shall be obligated to inform every court reporter, witness and party of
any protective order that has been issued and the effect thereof.” R. 1:20-6(c)2)(A). If a
protective order has been issued, the hearing panel chair or special ethics master must
also make sure that the motion or application that resulted in the issuance of such a
protective order (including any briefs or other responsive submissions) has been made

S See footnote 4 on page 6. D 2 5
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part of the hearing record and that it is delivered with the hearing record to the OAE on
the conclusion of the proceedings.

If a member of the public asks to record or to photograph the proceedings, please call the
OAE so that these arrangements may be made with courthouse staff.

“All witnesses shall be duly sworn.” R. 1:20-6(c)(2).

“If special circumstances dictate, the trier of fact may accept testimony of a witness by
telephone and/or video conference.” R. 1:20-6{(c)(2)(A). Please make sure that Jan
Vinegar at the OAE is alerted of this prior to the start of the hearing, so that arrangements
will be in place to ensure the recording of the telephone or video testimony as part of the
CourtSmart record.

Issues relating to whether a witness may be granted immunity from criminal prosecution
must be addressed in accord with R. 1:20-7(g). Such an application would be made by
the OAE Director, with the consent of the Attorney General, on formal application to the
Supreme Court or the Assignment Judge. They would not be determined by a special
ethics master or a hearing panel chair, so be sure to call the OAE as soon as the issue is
raised by a party at a disciplinary hearing.

Subpoenas:
1. R. 1:20-7(i) addresses subpoenas in disciplinary matters.

2. A panel chair or special ethics master, acting pursuant to R. 1:20-7(1)(5), “may, on
motion made promptly, quash or modify a subpoena if the subject testimony or
documentation is patently irrelevant or if compliance would be unreasonable or
oppressive.”

3. The Advisory Committee on Professional Ethics (ACPE) issued Opinion 729 on
October 15, 2015, directing that lawyers who issue subpoenas pursuant to R. 1:9-6
should not include any threat of sanctions for noncompliance when sending a
subpoena duces tecum by mail. The ACPE opinion notes that “sanctions may only be
imposed when the subpoena is served personally, and not by mail.” The opinion is
limited to subpoenas issued in civil actions pursuant to R. 1:9. The opinion is
available online at http://njlaw rutgers.edu/collections/ethics/acpe/acp729 1.html.

4. 1In ethics matters, R. 1:20-7(1)((3) expressly allows subpoenas to be served by
certified mail on an attorney who is a witness or a party, and R. 1:20-7(1)(4) provides
as follows under the heading of “Enforcement; Contempt™: “Subpoenas issued under
this rule may be enforced pursuant to R. 1:9-6.” Be alerted, though, that there is a
disconnect in the Rules, since R. 1:9-6 addresses subpoenas issued pursuant to statute
by a public officer or agency, not those issued by a Supreme Court committee.

5. The ACPE Opinion included the following notice: “Going forward, lawyers who
intentionally include such language in mailed subpoenas, threatening the recipient

2 D26



with sanctions for noncompliance, may be violating Rule of Professional Conducit
8.4(c) (conduct involving misrepresentation).” Please make sure that any subpoena
issued in a disciplinary matter uses the template currently approved by the OAE.

CourtSmart recording:

1.

Hearings are scheduled in all attorney disciplinary cases by OAE staff. No hearing
panel chair or special ethics master should contact a court or other venue, or arrange
for transcription services, for an attorney disciplinary case.

Jan Vinegar at the OAE is the administrative assistant who oversees all arrangements
for the scheduling and recording of attorney disciplinary hearings. Jan Vinegar may
be contacted at 609 403-7800, ext. 34172, Janice.Vinegar(@NJCourts.gov.

. All attorney disciplinary hearings on CourtSmart or in courthouses must not start

before 8:30 a.m., and they must conclude by 4:15 p.m. The proceedings involve
personnel of the Judiciary, If a hearing goes over-schedule, that may intrude into
issues (some with financial impact, such as overtime) that may be regulated by
contract or Judiciary policies, over which neither the panelists nor the OAE has
control. OAE staff assisting with CourtSmart have been instructed that they must
cease recording at 4:15 p.m. (i.e., the OAE staff member monitoring the
recording must press the stop button and terminate the recording), and that they
may not extend the recording time for any hearing without the prior written
authorization of the Director. Please be alerted that we do not anticipate any
circumstances in which the hearing would be permitted to extend past 4:25 p.m.

Since R. 1:20-6(c)(2)(A) provides for the recording of all attorney disciplinary
hearings, the hearing cannot be conducted unless it is being recorded (i.€., no hearing
can continue on the record after 4:15 p.m., once the OAE staff monitor has hit the
“stop” button on CourtSmart recording).

The OAE must approve and oversee the arrangements for any hearings for which an
official court reporter’s services would be needed.

Sequestration is addressed in R. 1;20-6(c)(2)(D).

Interpreters: Jan Vinegar of the OAE oversees the arrangements for any interpreters
needed for disciplinary hearings. For Ms. Vinegar’s contact information, see above.

. The hearing panel chair or special ethics master should not be involved in any

discussions between the parties as to whether the matter should or could be resolved by
motion for discipline by consent or disciplinary stipulation, nor should such discussions
between the parties delay the scheduling or the start of the hearing.
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XII. NATURE OF ATTORNEY DISCIPLINARY PROCEEDINGS
a. Attorney disciplinary “proceedings are neither civil nor criminal in nature.” R. 1:20-7(a).

b. Since this is not a criminal proceeding, the proceeding should not involve the
determination of a respondent’s “guilt” or “innocence,” since those are concepts rooted in
criminal law.

c¢. Participants in the proceedings should avoid describing the respondent as “guilty” or
“innocent” of any unethical conduct, so that the terminology specific to criminal
proceedings may be avoided in this non-criminal setting.

d. The issue in an attorney disciplinary proceeding is whether clear and convincing evidence
supports the finding of a violation of any Rule of Professional Conduct or any other
disciplinary rule or law by the respondent. The ultimate issue is whether the respondent
will be found to have violated any disciplinary rule by clear and convincing evidence, or
whether the evidence is insufficient to meet that standard, with the result that no
disciplinary violation should be found.

e. Hearing panel chairs or special ethics masters might consider doing a word search of their
draft hearing reports to make sure that the words “guilt/guiity” or “innocence/innocent”
do not appear in connection with a description of the attorney misconduct with which the
respondent has been charged in the complaint. But see Matter of Perez, 104 N.J. 316,
324 (1986) (a respondent “may be found guilty of a disciplinary offense only by clear and
convincing evidence™).

XIII. PROOF AND EVIDENCE ISSUES
a. Standard of Proof

1. “Formal charges of unethical conduct . . . shall be established by clear and convincing
evidence.” R. 1:20-6{c}(2)(C).

2. Model Civil Jury Charge 1.19, defining “Clear and Convincing Evideénce™

“Clear and convincing evidence is evidence that produces in your minds a firm
belief or conviction that the allegations sought to be proved by the evidence are true.
It is evidence so clear, direct, weighty in terms of quality, and convincing as to cause
you to come to a clear conviction of the truth of the precise facts in issue.

“The clear and convincing standard of proof requires that the result shall not be
reached by a mere balancing of doubts or probabilities, but rather by clear evidence
that causes you to be convinced that the allegations sought to be proved are true.”

3. “The clear and convincing standard is required ‘when the threatened loss resulting
from civil proceedings is comparable to the consequences of a criminal proceeding in
the sense that it takes away liberty or permanently deprives individuals of interests
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that are clearly fundamental or significant to personal welfare.”” Burke, 206 N.J. at
400 (quoting In re Polk License Revocation, 90 N.J. 560, 563 (1982)). Because a
Respondent’s license to practice law is at stake, Respondent “may be found guilty of
a disciplinary offense only by clear and convincing evidence.” See Matter of Perez,
104 N.J. 316, 324 (1986).

The clear and convincing standard “requires a showing greater than preponderance
but less than beyond a reasonable doubt,” and requires the trier of fact to “have ‘a
firm belief or conviction as to the truth of the allegations sought to be established.””
Abbott ex rel. Abbott v. Burke, 206 N.J. 332, 399 (2011) {quoting Liberty Mut. Ins.
Co.v. Land, 186 N.J. 163, 169 (2006)).

b. Burden of Proof

C.

d.

1.

The Presenter bears the burden of establishing “by clear and convincing evidence™
that Respondent has committed the alleged ethical violations. R. 1:20-6(c)}2)(B)-(C);
In re Sigman, 220 N.J. 141, 152-53 (2014) (quoting In re Pena, 164 N.J. 222,224
(2000)).

“The burden of proof in proceedings seeking discipline or demonstrating aggravating
factors relevant to unethical conduct charges is on the presenter.” R. 1:20-6(c)(2)(C).

“The burden of going forward regarding defenses or demonstrating mitigating factors
relevant to charges of unethical conduct shall be on the respondent.” R. 1:20-

6(c)(2XC).

Application of the Rules of Evidence and the “Residuum Rule”

1.

“The rules of evidence may be relaxed in all disciplinary proceedings, but the
residuum evidence rule shall apply.” R. 1:20-7(b).

2. The residuum rule provides that “[nJotwithstanding the admissibility of hearsay

evidence, some legally competent evidence must exist to support each ultimate
finding of fact to an extent sufficient to provide assurances of reliability and to avoid
the fact or appearance of arbitrariness.” N.J.A.C. § 1:1-15.5(b). In other words,
hearsay “may be employed to corroborate competent proof, or competent proof may
be supported or given added probative force by hearsay testimony. But in the final
analysis . . . there must be a residuum of legal and competent evidence in the record
to support [the decision].” Weston v. State, 60 N.J. 36, 51 (1972); see also Steven L.
Lefelt, Anthony Miragliotta & Patricia Prunty, N.J. Practice, Administrative Law and
Practice § 5.33 (2d ed. 2015).

“Relaxation” of the Rules of Evidence

1.

R. 1:20-7(b) specifies that the “rules of evidence may be relaxed.”
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. Please note the wording of the Rule: “The rules of evidence may be relaxed|.]” The
Supreme Court did not state that the Rules of Evidence are suspended or that they
have no application or relevance in attorney disciplinary proceedings.

. If there is to be a relaxation of the Rules of Evidence, the hearing panel chair or
special ethics master should at least have in mind which Rules of Evidence may
otherwise apply in the circumstances presented, and have the party seeking the
relaxation of that evidence rule address why the specific rule should be relaxed in the
circumstances presented.

. The presenter should show up at the hearing with the same preparation to be accorded
a private paying client: The presenter should bring to the hearing the Rules of
Evidence and be prepared to address any evidentiary issues presented.

. Presenters should anticipate evidentiary issues before the hearing, and be prepared to
address why (if at all) the presenter asks for the relaxation of any Rule of Evidence in
the circumstances presented, and why such relaxation serves the interests of justice.

. The presenter should be similarly prepared to respond when the respondent (or
respondent’s counsel) seeks the relaxation or suspension of any Rule of Evidence in
the proceeding.

. The hearing panel chair or special master should be similarly prepared to address
evidentiary issues at a disciplinary hearing, to ensure the confidence of the public in
the integrity of the proceedings will be preserved. The panel chair should show up at
the hearing with a copy of the Rules of Evidence as a basic resource. This is, after
all, a formal, public hearing conducted under the oversight of the Supreme Court.
See generally R. 1:20-2(a)-(c) {Supreme Court oversight and establishment of all
DECs); R. 1:20-6(b)(2)F) (“Public Hearings. . . . [A]ll hearings shall be open to the
public™); R. 1:20-8(b) (“Formal Hearings . . . formal hearings”™).

. The following Rules of Evidence (for starters) may be expected to arise with some
frequency in attorney disciplinary proceedings:

a. N.JR.E. 611(c) —leading questions allowed for questioning of adverse party (e.g.,
for presenter’s questioning of respondent, as when the presenter calls the
respondent as a witness in the DEC’s case);

b. N.JR.E. 803(b) - admissibility of a statement against interest of a party-opponent
(e.g., respondent);

c. N.J.R.E. 803(b)2)-(4) — admissibility of a statement against interest of
respondent’s counsel;

d. N.JR.E. 607 — credibility and neutralization;
e. N.JR.E. 806(c)(6) — admissibility of business records;
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f. N.J.R.E. 703 — expert testimony.

XIV., THE HEARING REPORT

a. “The trier of fact shall submit to the Board® written findings of fact and conclusions of

law on each issue presented, together with the record of the hearing, and shall take one of
the . . . actions” set forth in the Rule. R. 1:20-6(c)(2)(E).

b. A hearing report issued by a three-member hearing panel must be reviewed and approved
by all members of the panel, or the report should note the dissent. Any dissenting panel
member must be given the opportunity to state separately the reasons for disagreement.
See R. 1:20-6(a)(2) (“The hearing panel shall act only with the concurrence of two.”).

¢. The DEC Vice Chair should review the panel report to make sure that it comports with
the requirements of R. 1:20-6(c)(2)(E) (quoted above in XIV.a). If the hearing panel
report does not conform with the requirements of the Rule, the DEC Vice Chair should
consult with the hearing panel chair to make sure that appropriate steps are taken so that
the hearing pane! report may be finalized, and then provided, along with the complete
record of the proceedings, to the OAE for transmittal to the DRB. R. 1:20-6(c)(2)(E).
The panel report should then be served on the presenter, the respondent, the grievant, the
DEC Vice Chair, and the Secretary. Ibid. 1t is expected that the DEC Secretary will
oversee all issues relating to such service and the delivery of all parts of the hearing
record to the OAE.

d. The hearing panel should be alerted that the DRB will not accept a hearing report that
lacks compliance with R. 1:20-6(c)(Z)(E).

e. The hearing report should address each violation charged in the complaint. If a specific
RPC is not charged in the complaint, the hearing report should not determine that the
respondent has violated that RPC, with discipline to be recommended for that (additional)
violation. The complaint should not be constructively amended at the hearing to conform
to the proofs presented at the hearing. See In re Harry J. Levin, 193 N.J. 348 (2008).
Presenters should anticipate this issue as soon as it arises, because some faults in a
complaint cannot be corrected during the hearing, and would instead require the filing of
an amended complaint prior to the hearing.

f. A hearing panel may dictate a draft hearing report, or an outline of that report, on
CourtSmart, on the conclusion of the hearing. That transcript could be ordered separately
for the further review of the panel in the preparation of the hearing report. That is
intended as an accommodation to assist the panel in the preparation of a hearing report
that comports in full with the requirement of R. 1:20-6(c)(2)(E), that the report shall set
forth the “written findings of fact and conclusions of law on each issue presented.” Itis

6 See footnote 4 on page 6. D 3 1
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anticipated that it would be the rarest of cases (if such a case even exists) where the
hearing panel would fully and thoroughly dictate a version of the hearing report,
immediately after the completion of the hearing, that could simply be transcribed and
issued. How, after all, would citations to the record be accurately included, and how
would the panel take proper care in the analysis of each legal issue presented, if the report
were so summartly prepared and issued?

The hearing panel may request oral argument from the parties to address the facts
presented and the conclusions of law to be derived from the evidence admitted at the
hearing, or from the stipulations. Or the panel may request that the parties submit written
summations or other briefs on the conclusion of the hearing.

The hearing panel has the opportunity to have the parties conduct the legal research and
to submit to the panel their proposed findings of fact and conclusions of law, along with
any disciplinary recommendation. The panel may request the simultaneous submission
of briefs by the parties, or allow the presenter (who has the burden of proof) to submit
after receipt of respondent’s brief.

For a model of what should be contained in a hearing report, please read any DRB
decision (available on the DRB website. See the next section on how to access such a
decision online.). '

Bear in mind that the DRB will review any dismissal decision that is appealed, and the
DRB will automatically review any finding of unethical conduct resulting in a
recommendation of discipline. Seg R. 1:20-6(¢)(2)(E). The hearing panel can issue a
recommendation of discipline, only; the hearing panel cannot actually impose discipline.
Ibid. Whatever the hearing panel recommends will be reviewed by the DRB, “de novo
on the record on notice to all parties.” R. 1:20-15(f)(1). “The Board shall render a
formal decision including findings of fact and conclusions of law as to each issue
presented, and shall make a specific determination as to the appropriate disciplinary
sanction[.]” R. 1:20-15(f)(3). “In all matters other than those in which disbarment has
been recommended, the Board’s decision shall become final on the entry of an
appropriate Order by the Clerk of the Supreme Court.” R. 1:20-16(b).

Any disciplinary recommendations must follow from precedent. The hearing panel or the
special ethics master is making a recommendation of discipline, and that recommendation
will necessarily be reviewed by the DRB, before the DRB submits the recommendation
of discipline (or notice of the admonition) to the Supreme Court. In every case, a hearing
panel must rely on legal research to determine the appropriateness of any disciplinary
recommendation, and the panel report should cite and discuss such precedents.

If the hearing panel or special ethics master has first made a finding of unethical conduct,
the hearing panel or special master should then request from the OAE information as to
whether the respondent has any prior disciplinary history. R. 1:20-7(n). The OAE will
then issue a letter to the panel chair or special master, with a copy to the parties,
addressing the issue of any prior disciplinary history and giving notice to the parties of
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their opportunity to “submit written argument on the issue of the effect to be given
thereto” within five days. Ibid.

R. 1:20-7. Additional Rules of Procedure.

(n) Prior Discipline or Disability. Information concerning prior final discipline
or disability of the respondent shall not be a matter for consideration by the trier of
Jact until a finding of unethical conduct has first been made, unless such information
is probative of issues pending before the trier of fact. On a finding of unethical
conduct the trier of fact shall request the Office of Attorney Ethics to disclose to it
and to the presenter and to the respondent a summary of any orders, letters or
opinions imposing temporary or final discipline or disability on the respondent.
Within five days of receipt of the submission of any prior discipline or disability,
either the presenter or ethics counsel or respondent may submit written arguinenf on
the issue of the effect to be given thereto.

m. Levels of Discipline: See R. 1:20-15A(a) (Categories of Discipline); see also R. 1:20-
9(d)(5) (“There shall be no private discipline”).

n. Any costs of disciplinary proceedings are recommended by the DRB and set by “final
order of discipline” issued by the Supreme Court. See generally R. 1:20-17. Presenters,
DEC members or officers, panel chairs, or special masters are not involved in that
process. ‘
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XV. RESEARCH IN ATTORNEY DISCIPLINARY CASES

a. Basic Instructions: How to find a case on the Disciplinary Review Board website.

Follow these steps.

1. Do a Google search of “NJ DRB,” and click on the site for the New Jersey Disciplinary
Review Board. It will come up at the top of the search results:
https://www.njcourts.gov/attorneys/drb.html.

2. On the site, you will find a list on the right under “DRB Resources.” Click on “DRB
Decisions from 1988 to Present.”

&

£

DREB Rescurces

Frequently Requested Information & Forms
"DRB Decisions from 1988 to Present

DRB Archived Decisions

Hearing Schadule

DRB Members & Gffice of Board Counsel

MJ Court Rules Governing Attorney Discipline

3. That will bring up a list of “Recent Disciplinary Cases.” Click on any of them and you
will be brought to the links for the DRB decisions and the Supreme Court disciplinary
Orders.

DRB - Disciplinary Review Board of the Supreme Court of Mew Jersay

RECENT DISCIPLINARY CASES

ABBREVIATIOMS:

MOS = MONTH(S} YR =YEAR(S) ;
SUSP = SUSPENSION(S):LIC = LICENSE

EDISCIPLINE CASES IN THE.LAST 3 MONTHS

Docket Case Tyne Respondent Finai Action Court Order Filed
# Grate
17-424 PRESENTMENT TABOR, JASON M DISBAR 09/18/2018
17-295 M/RECIP DS NIHAMIN, FELIX 1 YR. SUSP. 09/11/2018
_18-053 PRESENTHMENT TYLER, KIMBERLY S & MOS, SUSP, 09/07/2018
117-319 M/FINAL DIS ROTHMAN, ROBERT E 3 YR, SUSF. 09/06/2018

: 517-307 DEFAULT R 1:20-4(F) OSBORNE, MICHAEL CENSURE 09/05/2018

s (1)
E17~375 ADMOQNIT/PRESNT FREEMAN, JARRED 5 3 MOS, 5USP. 09/06/2018
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On that same web page
(http://drblookupportal.judiciary.state.nj.us/RecentDisciplinedCases.aspx),

you may click on the link on the left side of the page, under “DRB Lookup,” for
“Search By...” That will bring you to a webpage where you will see the following
options:

DRE - Disciplinary Review Board of the Supreme Court of New Jersey

Se_arch By: Il Attorney Name [ ] Docket # {1 county

[l pecision Date [ ]RPC Number || Text within Decisions or Orders

If you are investigating a case involving a violation of RPC 8.4(d) (conduct
prejudicial to the administration of justice), for example, you could select “RPC
Number” and select “8.4.D” from the dropdown menu:

© U DRE - Disciptinary Raview Board of the Suprems Court of Now Jersey

[ls.4

[18.4.A
[Cis.4.n
Os.a.c
[ 8.4.0
[18.4.E
{8.4F
[e.a6
o Oss

e S [ia.5.a = RISTENEENRS N
--Using the "Search By" checkb; (l8.s5.8 ich by. You may chogse more than
“‘one category at the same tim¢  -JR.1:20-20 S e
BRI cnones i AL 1120-20.A
R, 1;20-20.8
I oo Oe120-20.0 T T N AR R
“Check “Attorney Name® from{ [k 1:20-20.0 ¢ "smith™ in the Attorney Last ©

; published by the Disciplinary = & " -
f public discipline or reinstaternent i

:From this 'page_, you canf%nd k&
Review Board of ail New Jerse
‘proceedings since January 18¢

Name box. Click search and v¢  [Ir. 1:20-20.E ™ & with the |ast name Smith who - i
..are admitted to practice in Ne S = “Search-By" :che_ckb_ox menu ang ;¢
. choose a category, such as "C SOk Cancel Ciear 7y dropdown jist, Click "Search in.."
- ‘Resuit(s)," and you will receiv; ; ' = Smith whose registration

rdadpaas La T Abdmpiin MSausming | b ommmmmmmeib eaflask dha lasakims nf

That search, as of September 29, 2018, will bring up 852 results, which you may then
sort to show the most recent cases. If you choose to sort by “Date Descending,” you
will find the links for In the Matter of Farrah A. Irving, a case prosecuted by the
District IIA Ethics Committee, which proceeded by Motion for Discipline by
Consent. The respondent received a reprimand for violation of RPC 1.5(c) {(failure to
provide a contingent fee agreement, stating the method by which the fee is to be
determined), RPC 3.3(a) (lack of candor to a fribunal), RPC 8.4(c) (conduct involving
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dishonesty, fraud, deceit or misrepresentation), and RPC 8.4(d) (conduct prejudicial
to the administration of justice). The DRB decision letter and the Supreme Court
disciplinary Order are accessible by clicking on the links available on that web page.
DRE - Disciplinary Review Board of the Supreme Court of New Jersey
Search Criteria: -
RRC: Code'8:4.D""
Search By: [JAttorney Name [JDocket # (ltounty
Clrecision Date [VIRPC Mumber ‘[ Text within Decisions or Orders

RPC Number; 8.4,D

Search in Resuli(s} {f | New Ssarch %

Showing resuit{s) 1 - 10 of 852 Sort By: IDa_le Desconding v

IRVING, FARRAH A - LETTER DECISION
Docket No: 18-076

Altorney: IRVING, FARRAH A

Type: DRB LETTER DECISION

Becision Date: 05/23/2018

IRVING, FARRAH A - SC ORDER {REPRIMAND}
Docket Not 18-076

Attorney: iRVING, FARRAH A

Type: SUPREME COURTS ORDERS/OPINIONS

SC Order Date: 06/11/2018

D36
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FORMS, TEMPLATES, AND BASIC RESOURCES
FOR DEC MEMBERS ASSIGNED TO CASES IN

THE HEARING STAGE!
(July 2020)

Table of Contents

Section F. HEARINGS STAGE: PROCEDURES FROM THE
ISSUANCE OF THE COMPLAINT, THROUGH
THE PREHEARING CONFERENCE

1. The Complaint

Form
Number’

Letter from DEC Chair to DEC Secretary, memorializing that Chair
has reviewed and approved Complaint, and authorizing DEC Secretary
to proceed with having the Complaint served on Respondent ... Fla
Complaint SETVICe LETIET ...t i e bbb e F1b
Complaint (TEMPIALE) ..o s e e et be bbb ar e Flc
Sample Complaints may be found in DEC Training Packets
4,6, 7, and 10. They are listed in the Tables of Contents for those
Training Packets.
Complaint CheckliSt. ..o s Fld

To be completed by the DEC Chair and scanned into the OAE database,
before the Complaint is served on the Respondent.

Notice Letter from DEC Secretary to Respondent’s Employer

of Tssuance of the Complaint........c.coo Fle
R. 1:20-9(k) requires this notice, along with the Complaint, to be

sent to the law firm or public agency employing the Respondent.

Letter from DEC Secretary to Grievant, enclosing Complaint and

1 This index is a pubtication of the Office of Attorney Ethics (OAE), to be made available
to current members of the District Ethics Committees (DECs) who have been assigned to an ethics
case in the hearing stage, and to Hearing Panel Chairs or Special Ethics Masters. The OAE has not
authorized the use of this index for any other recipient.

2 DEC members who seek the forms listed in this index should request them by form
number from the officers of their DEC. All DEC officers have been provided with the complete set
of all forms on a disk which they received at the DEC Officers Meeting on September 24, 2019.
Some of the forms are in the process of being adapted for remote hearings, and for circumstances
relating to the COVID-19 pandemic. Please contact Isabel McGinty at the OAE
{Isabel.mcginty(@njcourts.gov) to request the updated version of any form.
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Complaint SEIVICE LELLET ..c.o.oiiiieicririi vttt sr e e e smee s e e s se e e e s e eeneeabas Fif

2. The Verified Answer

Verified Answer - The Basics, Following from Coutt Rule......cccooviiiiinii, F2a
Verified Answer CRECKIST ..oiiii et ier et s sr e e e s e s s rmn et et e et s F2h
To be completed by the DEC Vice Chair and scanned into the

OAE database at the time that the Answer is received (time is of

the essence).

Notice Letter to Respondent of Deficiencies in Form of Answer previously
submitted, and giving notice of intent to file motion to strike ... F2c

Improper Verification of Answer: Notice Letter to Respondent of Deficiencies
in Form of Answer previously submitted, and giving notice of intent to petition

Panel Chair to Strike Answer; R. 1:20- 4(8) ooiiiiiiiieciiiccriic it F2d

FIVE-DAY LETTER {Follow-up letter] to Respondent, Informing Respondent
of Time Limit for Filing Verified Answer and Penalty for Failure to Answer ... F2e

Letter from DEC Investigator (or Presenter) to Grievant, providing
copy of respondent’s Verified ANSWET ..o s s F2f

3. Discovery
Cover letter for Discovery Provided to Respondent by Presenter.........ccooovviiiciiiiincnn Fla
Notice Letter from Presenter to Respondent Providing Witness List ..., F3b

4.  Prehearing Conference

Sample Prehearing Report, to Be Submitted by the Presenter
to the Hearing Pane! Chair, Pursnant to R L20-5(D)(2) ccoiiiiiierie e Fda

Sample Case Management Order [ORDER TEMPLATE]
to Be Issued by the Hearing Panel Chair Within 7 Days
Following the Prehearing Conference, R. 1:20-5(b)(4)....oovviiiiie e Fab

5. Prehearing Motions

Motion to Dismiss; General INTOTIMATION ..vvivivoiiiiii i s s s st verer e s rssr s srs s tsannsns s savnnns F5a

Sample Notice of Motion (for Presenter to Adapt to
Fit the CirCUMSTANGCES ). ..cueeveii e et et eee et e erisve e eeeeee s e e e seeeceseeessensess e eteaane s sressesanessbennesbeenbesasnaeeebenas F5b

Sample Certification of the Presenter in Support of Motion to
Dismiss all or part of the Complaint
This Certification is required by R. 1:20-5(d), where the Presenter
or the DEC seeks the dismissal of all or part of a Complaint which
had been issued on the DEC Chair’s determination that clear and
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convincing evidence supported the issuance of the Complaint
as to all charges contained therein.

Sample Order IMpPosing SANCHONS ..o e e e e F5d
The text of this Order was used by a Panel Chair in an earlier case.
[t is provided here in sanitized form for purposes of illustration.

6. Certification of the Record on Default; and
Notice Issues Relating to Service on
Non-Responsive Respondent (Including Publication)

Certification of the Record by the DEC Secretary: Default.........cooooooiiiiien, F6a
Address Information Request to Postmaster from DEC Secretary.......ocoovvoveni Féb
Notice of Publication — Service of CoOmMPIaint.......ccooooeeviiiiii e Féc

Form to be sent by DEC Secretary to have published the notice to the
respondent that a Complaint has been filed against the respondent.

Notice of Publication — HEarHZ ......ovviiriieiirs sttt et sas e e e Feod
Form to be sent by DEC Secretary to have published the
respondent’s notice of the hearing.

Section G. HEARINGS STAGE: DISPOSITIONS ON
CONSENT, WHERE RESPONDENT DOES NOT
DISPUTE THE FACTUAL ALLEGATIONS AND
THE RPCs ALREADY DETERMINED BY THE
DEC

1. Motion for Discipline by Consent

Notice of Motion for Discipline by Consent (Template), to be signed
by the DEC Investigator.. ..ot e b g Gla

Stipulation of Discipline by Consent (Template), to be signed by Respondent,
Respondent’s counsel, the DEC Investigator, and the DEC Chair........ccooieiiniics Glb

Respondent’s Affidavit in Support of the Motion for Discipline by
Consent {Template); to be signed by the Respondent and Notarized ... Gle

Chair’s Checklist for Motions for Discipline by Consent or

Disciplinary STPUIAtIONS ... s Gid
To be completed by the DEC Chair and scanned into the OAE database,

when the paperwork has been signed in the district, with the originals

sent to the OAE for transmittal to the DRB.

Letter from DEC Secretary to Grievant, giving notice that Motion for
Discipline by Consent has been submitted to OAE for transmittal to
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Disciplinary RevIiew BOArd .........ccooiiiiiie ettt ettt st sa et Gte
Do not include a copy of the motion, since the DRB may not docket

the motion in its present form and it may go through several cycles of

revisions, at DRB direction.

Letter from DEC Secretary to Grievant, giving notice that Motion for
Discipline by Consent has been accepted for docketing by Disciplinary
Review Board
Now include a copy of the motion, with notice to Grievant that the motion
must remain CONFIDENTIAL.

2. Disciplinary Stipulation

Template for Disciplinary Stipulation, to be signed by

Respondent, Respondent’s counsel, the DEC Investigator,

and the DEC Chair ... e e G2a
See G1d — The Checklist for Disciplinary Stipulations. This should be

completed by the DEC Chair at the time the Disciplinary Stipulation is

sent to the OAE.

Letter from DEC Secretary to Grievant, giving notice that Disciplinary
Stipulation has been submitted to OAE for transmittal to Disciplinary
Review Board
Do not include a copy of the stipulation, since the DRB may not docket
the stipulation in its present form and it may go through several cycles of
revisions, at DRB direction.

Letter from DEC Secretary to Grievant, giving notice that Disciplinary

Stipulation been accepted for docketing by Disciplinary Review Board .....cccoevvivvviniecincnican G2c
Now include a copy of the stipulations, with notice to Grievant that the

stipulation must remain CONFIDENTIAL.

3. Direct Filing with the DRB:
EXPLANATORY NOTE:
A procedure to be used in the following circumstances:

Rule 1:20-3(c) Hearings Involving Unethical Conduct; When Required.
{13 When Required. A hearing shall be held only if the pleadings raise genuine
disputes of material fact, if the respondent’s answer requests an opportunity to be
heard in mitigation, or if the presenter requests to be heard in aggravation. In all
other cases the pleadings, together with a statement of procedural history, shall be
filed by the trier of fact directly with the Board for its consideration in determining
the appropriate sanction to be imposed.

[emphasis added]

Cover letter from OAE to DRB Chief Counsel, where trier of fact seeks to
submit record directly to the DRB for determination of sanction ...........ovveeeiireiiriinn e G3a
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Section H. HEARINGS STAGE: FROM THE PREHEARING
CONFERENCE THROUGH THE HEARING
ITSELF

1. Scheduling the Hearing

Hearing Panel Appointment Letter (includes details of procedures and

rules, and gives notice of hearing panel MEmMDbErs) ...........coooviiiii e Hla
To be sent by District Secretary to Panel Chair, with copy to Parties,

Panel Members, and OAE.

Email from OAE CourtSmart Coordinator to Hearing Panel Chair (only),
with information about CourtSmart recording proCedures. ... H1b

UM S MAT COUITIOOM PrOTOCOI oo ittt it ses oo er e e et e e e et e e e sabt b bss bbb sanasrarasraneaeeeearbanssbananabanrarnses Hle
IHlustrated directions for the Panel Chair for use of CourtSmart.

Notice of FOrmal HEATINE ..ot Hid
Letter from Hearing Panel Chair to respondent {or respondent’s counsel).

To be issued after completion of the Prehearing Conference.

Letter from DEC Investigator {or Presenter) to Grievant, giving
Grievant NOHCE OF MEATTAZ . ....coiiiiieeei et e et as s e e et Hile

2. Subpoenas

Subpoena Ad Testificandum (witness presence, Onky).....cccviiiiim H2a
Subpoena Duces Tecum (witness presence With records).....ooviiniiiiie e H2b
Subpoena Service Letter. From DEC Secretary to County Sheriff......c.coooi H2c
To be used only for subpoenas requested by the Presenter or the
DEC. Not to be used for Respondent’s subpoenas. N.J.S.A. 22A:4-9.

3. Hearing
Hearing Panel Chair Preliminary Remarks (CourtSmart Proceeding) ......covvieiinninninnne. H3a
The Hearing Panel Chair should read this text into the record at the
start of every hearing.
Hearing Panel Chair Closing Remarks ........ovviioii i H3b

The Hearing Panel Chair shouid read this text into the record at the
close of every hearing.

“Hearing Panel Checklist for Completeness and Accuracy of the

Hearing RECOTA™ ..o d st sbbs s s e ba et s srenen e n e Hic
This Checklist should be read aloud and completed by the Hearing

Panel Chair on the record at the end of the hearing. The Panel Chair

should sign the verification at the end, and date the Checklist, and
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then include it in the record of the proceedings.

“Hearing Panel Checklist,” to be completed by Hearing Panel Chair

before Hearing Record can be submitted to the OAE after the hearing. ........ccoovevvvviininns H3d
The Hearing Panel Chair should fill out this Checklist at the time that the

hearing panel report is issued. It is the cover document for the full hearing

record, and must be submitted to the OAE. The Hearing Panel Chair should

submit both H3c and H3d as part of the hearing record, to be sent to the OAE.

General Information About the HEarg ..o sres s e ssre e s e scs s e enee e H3e

4. Summation Brief

Cover Page, and summary of CONENLS ......oooiriiii i H4a
Presenters should consider whether to request the opportunity to

submit a wriften summation, to consist of a statement of the proposed

findings of fact and conclusions of law, along with any proposed

recommendation of discipline, to the Hearing Panel.

Section . HEARINGS STAGE: THE HEARING PANEL
REPORT

1. Respondent’s Disciplinary History

Cover letter from OAE to Hearing Panel Chair, with Copies to Parties,
Disclosing Disciplinary History Information, Following Hearing;
R L1270 oot ettt e e e et et e tere e e ea e aeeare et eaeAbeabe s e eteabe e e st ede et b e ra et b e benran s enrans Ila

Cover letter from OAE to Hearing Panel Chair, with Copies to Parties,

Confirming that Respondent Has No Disciplinary History, Following
HEAring; R T:207{11) vuiccieiii it e e st ier e s et e e e e e e e nr e st s e e e e e nae s sane s ieenaseee e 11b

2. The Hearing Panel Report
GTETIETAL LIWEIVIEW 1oiiiiii ittt sttt e s s e st e e sas et s e s s 2ot ta s s e a s sambt e s eessabtebaessssnrbbbrenesssnnssssanrebesins I2a
Sample Hearing Pane] RePOrts......co et ans 12b

Sample Template for Hearing Panel Report, with
Recommendation of DISCIPINE .......coo.oi ittt e I2¢

Sample Template for Hearing Panel Report, with
Recommendation of Dismissal......c.ciiiiiniiinoiiii e [2d

Cover letter from Hearing Panel Chair to DEC Vice Chair, enclosing

Hearing Panel Report, the record of the proceedings, and the two
Hearing Pane! Checklists (H3¢ and H3d).......ocvioiiii ettt 12e
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Cover letter from DEC Vice Chair, confirming the Vice Chair has

reviewed the Hearing Panel Report, record, and the Checklist

submitted by the Hearing Panel Chair, and that the record of the

proceedings should be submitted to the OAE, with the Hearing

Panel Report issued 1o the PArties ...t e e e e e eme s 12f

NOTICE OF ISSUANCE OF HEARING PANEL REPORT

(Finding of violation, with discipline recommended):

Letter from DEC Secretary to the parties and to the Grievant,

informing them that the Hearing Panel Report has been issued ..o I2g
NOTE: If the Hearing Panel has determined that the complaint

should be dismissed, then the DEC Secretary would issue Form I3a.

3. Secretary’s Dismissal Letter After Hearving

Letter from DEC Secretary to Grievant, informing Grievant of

dismissal following hearing, and giving notice of right of appeal

(SECRETARY’S DISMISSAL LETTER TEMPLATE).......cccoiniiiierc e 13a
Form E2b (Notice of Appeal Form) should be included with the dismissal letter.

Section J. DISCIPLINARY REVIEW BOARD

1. Disciplinary Review Board

[General information about the Disciplinary Review Board is available in

R. 1:20-15, and in the DEC Manual (2012, and later abridged editions)

at section 83, on Pages 86-87. ] ... e s [no form]
The Notice of Appeal to the DRB is Form E2b.

2. Disciplinary Review Board Information

Disciplinary Review Board Tips for Investigations, Pleadings, Hearings
and Hearing Panel Reports and for Oral Argument before the DRB ... I2a
This document is also available as DEC Training Packet 8.

3. Disciplinary Review Board Website

Step-by-Step Introduction to the Website of the Disciplinary Review
Board (in UNAer 3 PABES) ..ottt e I3a

4. Disciplinary Review Board Correspondence

Letter from the DEC to the DRB, following a request for information
from the DRB oot ettt et es et e et eeeete s Jaa
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Section L. RELEVANT LAWS AND TRAINING MATERIALS

FOR THE DECs

1. COURT RULES AND RPCs

“Discipline, Fee Arbitration, and Other Related Rules” (The Yellow Manual) ..............

OAE publication containing the RPCs and the Court Rules affecting the
attorney disciplinary system, ethics cases, fee arbitrations, and attorney
recordkeeping rules. The current version of this manual is available on the
“Training and Education” tab, on the homepage of the OAE Website.

R. 1:12-1. Disqualification of Judges (Court RUle)...........ccovoomoveeoieeeoeeeesoeereeoeeeeeens

R.5:3-5. Attorney Fees and Retainer Agreements in Civil Family
Actions (Court Rule)

OULENE OF the RPCS. ..ot et

2. OQAE MANUAL FOR THE DECs, AND TRAINING PACKETS

“New Jersey District Ethics Committee Manual 2012”

(2019 abridged edition) (The Blue Manual) ................c..ccccooovoroeoreeeeeeeeesoeeoeees

This is the OAE publication distributed annually by the OAE to the DEC
members at DEC Orientation. The current version of this manual is available
on the “Training and Education” tab, on the homepage of the OAE Website.

“Summary and Index of the DEC Training Packets”

(updated OCt. 19, 2018) ..ottt e ee e

Annotated index of the contents of the DEC Training Packets
This Index is available on the “Training and Education” tab,
on the homepage of the OAE Website.

3. e-FILING INFORMATION

*Step-by-Step Guide to Using the OAE e-Filing Website” .........cccovvomerereeeeeeeveron

Training Guide for e-Filing (Fall 2019 update)

“e-Filing Tips and General Information to Get You Started” ...........ocovoeoveeeceriiroo .
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Witness Instructions for
Remote Disciplinary Proceedings

Following from the COVID-19 emergency and the need to implement social distancing
practices, the Supreme Court of New Jersey has authorized the use of virtual technology
(Zoom, Teams, or phone) for attorney disciplinary proceedings. All such proceedings are
presently being conducted remotely.

A remote hearing is a court proceeding and therefore an extension of the courtroom.
Appropriate professional conduct, attire, and camera background are always required. The
Special Master or Hearing Panel Chair, who presides at the hearing, has the same authority
over the proceeding and the participants as if they were physically present in the courtroom.
Participants are expected to behave with the same levels of courtesy and professionalism as
at an in-person hearing.

Basics — Before the Hearing Date

» Make sure that you will have provided your email and cell phone contact information to
the party who seeks to call you as a witness at the proceeding. You will need to have
supplied the contact information to ensure that you can be reached at the appropriate time.

» Make sure that you also have the email and cell phone contact information of the party who
seeks to call you as a witness, so that you will be able immediately to contact that person
in the event of any technical or other complications, or if you have questions.

> Before the hearing date, please make sure that you will have discussed with the party who
seeks your testimony any technical issues or concerns about how you will be able to testify
remotely.

> If you need an interpreter or any accommodation in order to be able to testify, please make
sure you will have informed the party who seeks your testimony of the particular request
betore the hearing date.

Basics — On the Hearing Date

> You may be scheduled for a specific time or time window. The party who seeks your
testimony will reach out to you when it is your time to testify. Please have your phone,
mobile device, or computer ready for your allotted time.

» The presider at the hearing will speak to you on the record at the time that your testimony
is to begin. Please keep in mind that you are appearing remotely in a court proceeding, and
that your testimony will be recorded as part of the formal record of the proceedings.

Mechanical and Technical Points

» Position the camera at or slightly above eye level.

» Do not hand-hold mobile devices and do not lay phones or tablets flat on a desk or tabletop.
» If you are using a mobile device or phone, please ensure that you are able to plug in.

» Disable the phone or mobile devices ring- and vibration-tones.



Decorum

» Be mindful of your behavior and comport yourself as if you are in a Court of law.

» Make sure, at the time of your testimony, that you are not outdoors, in a vehicle, or in
a public place.

» Please make sure you are in a quiet private room with sufficient lighting at the time of your
testimony, and that there are no background noises or distractions. Choose a solid, neutral
background

» Keep in mind that your testimony will be audio-recorded, through the Judiciary’s recording
system, and your voice will need to carry over the internet or phone system that you use
when you testify.
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{m} Public Notice of Discipline Imposed.

{n} Notice to the Courts.

{o} Notice to Disciplinary Agencies.

[62]] Annual Reports.

Discipline by COnsent.......ccvvercnsciocsescvisnnssnnsanns. 42

(a) Disbarment By Consent.
(1 General Procedure.
(2) Affidavit of Consent.
(3} Action by Supreme Court.
by Other Discipline By Consent,
(1) Timeliness and Form of Petition.
2) Contents of Motion.
(3) Action by Board.

Temporary SUSPENSION ..rvicverercerisissinisrasesenannncn @

(a) Standard.
{b) Procedure.

[c) Order.
{d) Notice to Clients.
(e} Motion for Reinstatement.

(f Recommendation by Disciplinary Review Board.

Suspension of License to Practice Law for
Failure to Support Dependents ........coevveceninsenenen. 44

1:20-11B.

1:20-12,

1:20-13.

1:20-14.

{a) Suspension and Reinstatement of License.
{b) Release of Attorney Information to Probation Division.

Suspension of License to Practice Law for
Failure to Repay Student Loans .......ccciceevssreninees. 45

(a) Certification; Contents.

(b) Supreme Court Action.

{c] Remstatement.

(d) Release of Attorney Information to Lenders
or Guarantors.

Incapacity and Disability ......oocevineissssscniiiissinsn 45
(&) Disability Inactive Status; Effect of Judicial

Determination of Mental Incapacity or on
Involuntary Commitment.

(o) Request for Medical Examination.

(c} Assignment of Counsel; Notice of Proceedings.
d} Proceedings to Determine Incapacity.

(e} Inability to Properiy Defend.

f Transfer to Active Status on Termination

of Disability.
4] Burden of Proof.
{h} Waiver of Doctor-Patient Privilege.

Attorneys Charged With or Convicted

~of Crimes............. ceveevarenreiasbassasansn UPUURSRRNY.. |

(a) Reporting Criminal Matters.

{1} Duty of Astorney Charged.

(2} Cooperation of Law Enforcement.
(b) Automatic Temporary Suspension.

{1} Procedure.

2 Serious Crimes Defined.

{3 Reinstatement.

(c} Final Discipline.
(1) Conclusive Evidence.
(2) Procedure.

Reciprocal Discipline and Disahility
Proceedings ...vverriinsrnneenieaseninssenirrisrsresesassssnnann e 49

a)  Reciprocal Attorney Discipline and Disability.

(1) Reporting Duty.
(2) Procedure.
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1:20-15.

1:20-15A.

3 Stay of Foreign Proceedings,
{4 Board Decision.

5 Conclusive Evidence.
Reciprocal Judicial Discipline.

(L Reporting Duty.

{2) Precedure for Foreign Judicial
Determination.
{3}  Procedure For New Jersey Judicial
Determination.
9] Attorney Discipline Based On New Jersey
Judicial Discipline.
(d) Alternative Procedure; Complaint
Disciplinary Review Board ...cccoismeneene ceererasarenere .52
(a) Appointment; Officers.
(b) - Office of Counsel.
(c) Quorum,; Dissenting Report.
(d} Regulations.
(e} Review of Final Action.
{1) Ethics Actions Subject to Review
2 Perfection of Review.
3 Review; Disposition.
(£ Recommendations for Discipline.
(1) Generally.
{2) Procedure; Waiver of Hearing.
3 Disposition.
) Admonitions.
{8 Consent Matters.
{h) Constitutional Challenges.
@ Temporary Suspension.
4} Imposition of Sanctions.
k) Enforcement of Fee Arbitration Committee
Determination or Stipulation.
n Fee Arbitration Appeals.
{m) Exemption From Costs.
in} Committee on Disciplinary Decisions; Publication

of Disciplinary Dispositions,

Final Disciplinary Determinations;
SANCEHIONS. cvvvvrreririsrreresrenssrresssssssrasanrssstsrssirsrsssrs 30
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Categories of Discipline.

(1) Disbarment.

(2) Indeterminate Suspension.
3) Term of Suspension.

{4) Censure,

(5) Reprimand.
6) Admanition.

1:20-16.

1:;20-17.

1:20-18.

(b) Conditicns.

Action by the Supreme Court....cocccecviinninnnns
fa} Review of Recommendations For Disbarment.
(b} - Review of Other Final Disciplinary

Determinations.

{c) De Novo Review.
(d) Non-Appeaiable Matters,

(e) Consent Orders.

{f} Constitutional Issues.
(1} Interlocutory Review.
2 Final Review.

(e) Review of Cther Matters.

(h} Restraint on Attorney Accounts.

1] Practice of Law Prohibited.

i Practicing Law in Violation of Supreme
Court Order.

{k} Advice to Suspended and Disbarred Attorneys;
Supreme Court Order.

Reimbursement of Disciplinary CostS......ccovneeeen.. 59

(a} Generally.
(b} Amount and Nature of Costs Assessed.
(1} Basic Administrative Costs.
(2 Disciplinary Expenses Actually Incurred.
(c) Disputes; Procedure.
(4} Claims-of Extraordinary Financial Hardship.
(e} Failure to Pay Disciplinary Costs,
(1 Temporary Suspension.
(2 Denial of Reinstatement.
(3) Docketing Judgment.

Supervision of Disciplined Attorney.....ccccverssensrs.61

{a) Generally.

(b)  Violatien of Supervision or RPC.’s.
(<) Memntal or Physical Disability.

&) Weekly Conferences.

(e) Time Records.

{f) New Cases.

(g) Respondent’s Monthly Reports.
{h} Supervisor’s Quarterly Reports.

(i) Financial Record Keeping Instructions.
M Selection of Supervisor.

k) Termination of Supervision,

he=Jre=1

Failure to Comply.
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1;20-19.

1:20-20.

1:20-21.

1:20-22,

Appointment of Attorney-Trustee to Protect
CHents® INEerest. i ivinrsisiyorsinssiisrimmsrivnsnrassnsrsass B

(a} Jurjsdiction; Appeintnent.
(1 Regular Attorney-Trustes
2] Temporary Attorney-Trusice

(b} Purposes; Inventory of Files, Trust and (iher Assets.

il FProtestion of CEent Informetion.
{d] Reports; [nsiructions.

(e} frnmussity,

f Acceptance of CHenta, ,
{#] . Legal Respensibility of Atterney.
() Legal Feeg and Cosis.

Future Activities of Attorney Who Has
Been Disciplined or Transferred to
Disability Inactive BIatuS. e G4

{a}  Frohiblted Assvciation,

b Natice 1o Clignts, Adverse Parties and Others.
fo) Failure to Comply.

{d; Definite SBuspension of 5ix Months of Less,
{2} Responsibility of Partners and Sharehsiders.

Reinstatement After Final Discipline ..........cc..... 68

fal Definite Suspension of More Than Six Months
and Indefinite Suapensions.

o) Definite Suspsension of Six Months or Less.

{c} Filing and Service of Petition,

{d} Costs,

2} Publication of Notice.

0 Contenss of Pegtion,

iz Ohjections By Direstor; Recornmendation

By the Board,
inj Referyal o Trier of Faceg.
{i} Consideration of Petitions for Remstaternent.
il Huecessive Fetitions,

{xj  Public Proceedings and Records
i Stendard of Proof
{m)  Burden of Proof; Burden of Going Forward,

Resignation Without Prejudice....coiviviicriiniiin e 72

{a) Creneraily.
1) FPorzm.

1:20-23.

RULE 1:20A,

1:20A-1,

1:204-2,

1:204-3.

1:204-4.

(G Bifect

Release of Restrained Funds in ‘
Attorney ACCOURIS rvimmiiisirirsisa s siiriranstised 18

(o} Fetition for Release of Furus.

o} Notice.

e Response o Petition.

{d)  Bupreme Court Actign: Publication,
(e} Priority Over Remaining Funds.

DISTRICT FEE ARBITRATION
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Appointment and Organization ....crermaserrse T3

{a) Fee Arbitration Districts,
(b Appointments,

(e} Officers; Organization.
{d) Office,
(e} Filing; Transfer,

JULISEICtION . . ree v brrrrerarrrsrrssisarsreruvnvessssnsssrssreniss T

{al Generally,

He) Dizeretionary Jurisdiction.

{c) Abgence of Juradiction,

{d} Procedure for Determining Jurisdiction.

; .
Arbitration ..o OO £

{a) Submission.
{1; Request Forrm,
{2} Adminigtrative Filing Fee,
i Hon-Payment.

{ii Dighonored Instnunsnis.

i Provedure,

m Hearing Panel; Burden, of Progf.

{2} Noliee; Aftorney Response.

(3] Third Party Practice.

{4} Conduct of Hearing, Derermination.
) Appeai.
id) Procedurs on Appeal
(s} Enforgement.

Referral to Office of Attorney Ethics .vviiiiiiieenn. . 79

e
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1:20A-6.  Pre-Action Notice to Client .......ccovieinnnnnnnes veseneesn. BO
OTHER RELATED RULES:
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ta) Qualifications.
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(e) Dissolutions,
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h Availability of Records.
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1:21-7. Contingent Fees ....ccaeuns crrerrans vebsanenes PO vrees. B8
NEW RPC'S NEW JERSEY RULES OF

PROFESSIONAL CONDUCT ...covvcsiierennnenennn e 131
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RPC 1.0 Terminology. ..o [T
RPC1.1 COMPELENCE. ...ootiriiirinmsmessee s
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RPC 1.2

RPC 1.3
RPC 1.4
RPCL.5
RPC 1.6
RPC 1.7
RPC 1.8

RPC 19

RPC 1.10
RPC 1.11
RPC 1.12

RPC 1.13
RPC 1.14
RPC 1.15
RPC 1.16
RPC 1.17
RPC 1.18
RPC2.1
RPC 2.2
RPC 2.3
RFC 2.4
RPC 3.1
RPC 3.2
RPC 3.3
RPC 3.4
RPC 3.5
RPC 3.6
RPC 3.7
RPC 3.8
RPC 3.9
RPC 4.1
RPC 4.2
RPC 4.3

RPC 4.4
RPC 5.1

RPC 5.2
RPC 5.3
RPC 5.4
RPC5.5

RPC5.6
RPC 6.1
RPC 6.2
RPCH.3
RPC6.4

Scope of Representation and Allocation of

Authority Between Client and Lawyer... 132
DilIZENCE t1iviiiivveereseermiimeermssinie,
Communication
Fees ..
Conﬁdentlahty of Infonnatlon
Canflict of Interest: Generat Rule
Conflict of Interest: Current Clients;
Specific Rules ...........
Duties to Former Chents
Imputation of Conflicts of Interest General Rule .
Successive Government and Private Employment ......................... 141
Former Judge, Arbitrator, Mediator or Other

Third-Party Neutral or Law ClerK...couviervmeeeceennncnnns
Organization as the Client ...........
Client Under a Disability ...
Safekeeping Property...
Declining or Termmatmg Representahon
Sale of Law Practice s

{Reserved) .-
Evaluation for Use by Third Persons
Lawyer Serving as Third-Party Neut.rai
Meritorious Claims and Contentions .
Expediting Litigation ..
Candor Toward the Tnbunal ..................
Fairness to Opposing Party and Counsei......
Iinpartiality and Decorum of the Tribunal ....
Trial Publicity...
Lawyer as W:tness .
Special Respons1bﬂ1ues ofa Prosecutor .....
Advocate in Nonadjudicative Proceedings ..
Truthfulness in Statements to Others ... oo,
Cominunication with Person Represented by Counsel.......ccceencs
Dealing with Unrepresented Person; Employee

of OTEARIZALIOTL cevieeiiieeriiiiimsn s scsen et [USRTTOTUUTR B - 1-1
Respect for nghts uf ’I‘hxrd Persons .
Responsibilities of Partners, Supervisory Lawyers,
and Law Firms.. erertbvstssarerarn et 187
Responsibilities of a Subordmate Law-yer "
Responsibilities Regarding Nonlawyer Assmtance
Professional Independence of a Lawyer

Lawyers Not Admitted to the Bar of This State
and the Lawful Practice of Law ........... [T PPRR 111
Restrictions on Right to Practlce .-
Voluntary Public Interest Legal Service
Accepting Appointments. ..o mreaen i
Membership in Legal Services Organization..
Law Reform Activities Affecting Client Interests....

12
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RPC 6.5

RpC 7.1
RPC7.2
RPC 7.3
RPC 7.4
RPC 7.5
RPC 8.1
BPC a2
RPC 8.3
RPCES
RPC 8.5

Henprofit and Court-Annexed Limited Legal
Service Programs ... . o
Communications Concernmg‘ a Lawyer's SEMGE .
Advertising ...
Personal Ccm%act with Pm&pec.twe CHents .....
Communication of Fields of Practice and Certification .
Firm Names and Lettetheads...

Bar Admission and Disci;iinary WS vorvrvreronrsrrnns
Jugivial and Legal OFciais.cminnnne.
Reporting P"Ui'essmgnal Miscs}ndﬁm
Misconduet ..

Disciplinary z%mh:mty, Chazce of Haw S oo,

ATTORNEY ADVERTISING GUIDELINES Lovcvcsimiescmmmnr s anserescrerssen A T8

Attorney Advertising Guldeline 1
Attornay Advertising Guideline 2.
Attorney Advertising Guideline 3

- 198

GLOSSARY OF ATTORNEY DISCIFLINE TERMS&

greement in Jdzu of Piscipilme - the vehicle used to accomphish diversion of
“minor” unethical conduet matiers where an attorney admits “miner” uncthical
condust has been committed and thet sttorney qualifies for diversionary treatment,
Ses R, L20-38(218).

oard or Disciplinary Review Hoard - the intermediate appellate tribupal in
disciplinary maiters,

C cnplaint - the written document formaliy charging the respondent with spesific
vielations of unethical conduct A complaint is issued after compietion of an
investigation, if it mests the stapdard ¢f R, 1:20-4{ak

Coneent Matter - the appellate process before the Disciplinary Review Board and
the Supreme Court by which the extent of discipline 2o be imposed as the result of
discipiine by conzent is reviswed, without orsl argument. See R, 1:26-15(g) and K.
1:20-16(el.

frector - the Divsctor of the Office of Attorney Ethics, who admirdsters the Offios
of Attorney Ethics, Zthics Committees, Fes Committees, the Randess Audit
FProgram, the Annual Attorney Repistration Statement, and the Trust Owerdraft
Notfication Program,

Disviplinary Oversight Committee . the Disciplinary Oversight Committee
reviews the annual disciplinary systen: budget and makes recommendationsg to the
Supreme Cours concerning the disciptingry system,

Tiscipline by Consuent - a procedurs whershy a respondent mey agree with an
investigator, presenter or ethics counsel to admit Tacts constituting unathical
conduct and recommend specific discipline ot a range of speeific discipline, sulject
to review by the Disciplinary Review Board. See R, 1120-104b),

Diversion - a non-disciplinary treatment by consent for atterneys who admit they
have committed *mincr” unethical conduct angd who otherwise gualify for
diversipnary freatmens, Diversion 35 accompiished through an “Agreement In Lisu
of Disoipiine.” See B, 1:20-38)(2HA) and (B

thics Committer{s) - cne or more distriet ethivs commitiees throughout the
state that screen, mvsstipale, prosecuts, and hear disciplinery and disahility-
insective matters,

14
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Ethivcs Ceounsel - an attomey of the Office of Attorney Ethies, See R, 1:20-2{a).

F e Committeeis] - one or more district fee arbitration committees throughout
e plate that soreen, hear, and decide disputes by clients over legal fees.

Gﬂwanea - any aillegation of unethival conduct made against an atiorney. A
grievance, if docketed, is assigned for investigation by the Directer or by an Ethics
Cornmittes.

inor Unethical fonduet - minor types of unethical conduct which, ¥ proved,
would not warrant discipline greater than an admonition. Minor uasthicsl
conduct matters ars eligible for diversionary treagnent. R LRO-3{{2).

P regenter - the stiorney who is appointed to prosecute z complaint R 1:30-
A{ghi).

R sapendent - the attorney who is the subject of disciplinary charges.

T rier of Fact - refers to an ethics committee hearing panel or singls member
adhudicater or spacial ethics master,

'@' nethical Conduct - all ethics viclations that weuld subject an aftorney io
diseipline are referred 0 a8 unethical conduct., B 1:20-3()1),

RULE 1:20. DISCIPLINE OF MEMEERS OF THE BAR

1:20-1. Disciplinary Jurisdiction; Annual Fee and Registration

[a} Generaily. Every attornay and husiness emity autharized fo practice law
in the State of New Jergey, inchuding those altorneys specially authorized for a Bmited
purpase of o sonnestion with a particular proceeding, shall ke suhbject to the
disciphinary jurisdiction of the Supreme Coust as set frth in the Constitution of 1947,
Arilcle &, Sectiom 2, Paragraph 3. Attorrieys wito have resigned without prejuidice

pursuant io Rule 1.20-27 shall also be subject. to such jurisdiction in resgect of conduct
undertaken prior o the acseptance of the resignation by the Court.

Tu assist in the administration of its disciphinary function, the Supreme Court
shall establish, in accordance with these Rules, district ethics cornmitises (heveinafter
referred to as the Bthics Commitiess or the Bihics Comanittes), district fee aybitration
committees (hereinafter referred to as the Fee Committee or the Fes Committees), a
Disciplnary Review Bossd (herelnafier referred to as the Board or Disciplinary Review
Board), a Diseiplinary Oversight Committze (hereinafier referred to as the Oversight
Compnittee}, and an Office of Attorney Ethics and a Director thereol (hexsinafter relerred
o a8 the Director].

{b} Annual Fee, Every attorsey admitied to practice law in the State of New
Jersey, including all persons holding & plenssy lcense, those adwmdtted pro hae vice fi
accordance with Rule 1:21-2, those holding a limited Heense as fr-house counsel under
Rule 1:27-2, those registered as multijurisdictional practitionsrs under RPC.E.5{b),
those certified s Foredgn Legal Consultants under Rule 1:21-9, and those parmitted to
practice under Rule 1:21.-3(¢} shall pay apnually to the Oversight Commnittes a swin that
#hali b=z determived cach year by the Supreme Court. All sums so paid shall be used for
the attorngy-discipling and fee-arbitration systems. This assessment shall be collected
administratively in the same manoer as and subject to the same exemptons provided
under Rule 1:28.2, exespt that plenarr-licensed attornsys who are in thelr second
calendar year of admission shall pay & partial fee, as determined by the Suprers Court.
The names of all persons fafling 10 comply with the provisions of this Eule shall be
reported to the Supreme Csurt for inelusion on its Ineligible to Practice Law List,

{o} Anrual Reglstration Statemment. To facilitate the collection of the annual
fee provided for i paragraph (b), every attorney admitied 4o practice law in this state,
inciuding all persons holding a plenary leense, those sdmitled pro hae vics, thoss
helding = limited Heense as in-house counsel, thiose regietered as multjurisdictional
praciitioners, those certified as Forsign Legal Consultants, and those permipted to
practice under Rule 1:21-3{c} shall, on or before February | of every year, or sush other
date ns the Court may determine, pey the annual fse and file a registration statement
with the New Jersey Lawyers Fund for Client Protection {hereinafier referved to as the
Fund). The registradon statement shall be i a form pragoribed by the Administrative
Director of the Courts with the approval of the Supreme Court, As past of the annual
registration prosess, each attorvey shall certi complance with Rule - 11884, All
registratdon statemmonts shall be filed by the Fund with the Office of Atiorney Bthics,
which may destroy the registeation statements after oze year, Eacli lawrer shall file with
the Pund 4 supplemental atatemient of any changs in the sttorney's billing address and
shglt file with the Office of Attorney Ethics a supplemental staterment of any change i
the hore address and the address of the primary law office s required by Rule 1:21-
ifgl, as well as the main law cffice telephone number previcusly submitted and the
#nancial Institation or the account numbers for the primary trust and business
acgennts, either prior to suchk changs or within thirty days thereafter. All persons first
becorning subject to this rule shall Sle the statemerd required by this rule prior to or
within thirty days of the date of admission.

The information provided on the registration statement shail be confidential
except as otherwisy directed by the Supreme Court.

s
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i Remedies for Falhure to Pay or File. Any parson who fails te complete and
file the annual registration stalemesnt reguired by paragraph (o} on or before Fehruary ©
of sach year oy such other date as the Court may determine, or 0 make payment as
required by paragraph {b) within 30 days afisr the due date cach year shall be declared
to be inelipgible to prectice law and shall be inciuded on the Ingligible Ts Practice Law
List of the Supreme Court. A person who makes payment after Febyuary 1 of the billing
year, or such other due date as the Court roay establish, but befors being placed on the
Ineligible List, shall be subiect o a late fee of $44. These late foas shall be snared equally
between the Oversight Committes and the Fund. SBuch persog shall be reinstated
sutomatizally to the practive of law without further arder of the Court on Hling with the
Fund the compieted annual registration statement jor the current year together with
the annuzl payment, the late fee, any arrears due from prior years, and full compllance
with the Rule 1:28-2 requirements of the Fund, Pursuant to Rule 128-20c), fallure 20
complete and fie the annual registration stelement for seven consecutive years shall
result in the administrative revocation of the attornsy's lzense to practice in this State,

1:20-2. Office of Attorney Ethics

fa) Avpointment. The Supreme Court shall appoint a Director of the Gffice of
Attorney Ethics and such asgistant and deputy ethics counsel and stafl as it may from
titne to Hme determing are necessary to perform properly the functinns prescribed by
these rules, Neither the Director, ethics counsel nor stafl shall be permitted 1o otherwise
engage in the practice of law ner to be othexwise employed except as may be provided
by the CGode of Conduct for Judiclary emnplovees, these yules and R 1157,

5 Autherity. The Director shall have the discration and the putharity to!

(4 exercise exclusive jutisdiction veer the invesligation and prosecution ef
the following: .

(Al any case in which the Director determines the matier invalves serious ot
complex issues that muet be immediately addressed or one that requires emergent
action;

(B}  all cases in which an attemey iz a defendant in any ctiminal proceedings;
(€3 any case in which the Ethics Commitiee reguests intervention;

D] any case i which an Bihics Commitiee has not resslved a matter within
one year of the filing of 2 grisvance;

{# any case i which the Board or the Supreme Court determines the matter
should be assigned to the Director;

7 any wase involving mrultijurisdictional practive or practice as in-house
coungel.
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2] invastizgate any information coming to the Director's attention, whether by
grievatice or otherwise, which, W the Director's judgment, may be grounds for diseipline
or tranefer to disability-inactive status;

{3) dispuse of, by investgation or dismigsal, all matters inwolving alleged
uasthical conduct, by transfer o dsability-inactive stetus, by agreement in Heu of
disciplineg in minor gnathical conduct cases, or by the prosgcution of formal charges
before a duly constituted hearing panel or gpecial #thics master, 8l in accordance with
thase Ruies;

4] prosecuie ethics procesdings before the Disciplinary Review Board!

{5 prosecute all ethics proceedings before the Supreme Court, unless the
Court or the Director reguests the assistance of Bosrd Counsel to do so;

] saek from the Suprems Court judicial review of any final determination of
the Board within the fme and in the manner prescribed by the Rujes of the Coury

] transfer any meatter pending before an Ethics Commitiee or Fee Committee
1o anather district;

8} maintain records of all ethics and fee arbitration matters;

e administer the programs of the Fee Commitiees &1 accordance with B
1:20A-1 at sey., of the Ethics Conunittees in eccordancs with R, 1:20-3 et su., aud to
rendder to both of them appropriate legal aned administrative advice;

{10}  administer the Random Audit Compliance Program {n accordance with R,
1:Z21-6(ch;

(11} prepare gnnually, jeingdy with Counsel for the Disciplinary Review Board,
a propesad budget for the attormey disciplinary systemn of the stais;

{12} hire and discharge secretaries of Ethics Conunittess ard Fee Commitices
and recomymend and pay thelr compensating;

{33} recommend to the Supreme Court the appointnent and replacement of
members of Ethics Commitiees ard Fee Commiltees;

{14) recommersd the oreation of new Ethics Comnittess and Fee Commitices
ard the reorganization and fermination of existing Ethics Committess and Fee
Committees ;

118 recommend to the Supreme Court yules snd guidelines governing the
provedures fo be followed in all ethics and Re arbitration proceedings in this state;

{18}  hire and discharge all staff of the Office of Attorney Ethics censistent with

parsonnel poiicies of the judiciary and subject to the approval of the Chief Justice, and
o recominend the hiving of all ethdos counss to the Supreme Coust;

i
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{171 select aliorneys and noreattorpeyvs from smonyg ormer Ethics and Fes
Comznittes members to act aa hearing panel members; and

{18) spprove additional voltinteer aitorneys whe are not members of an Ethiss
Committes to act a8 investigators or prasenters.

it alf gotions the Director shall exercise all of the investigative and prosscutorial
authority of an Ethice Committes in addition to any authority invested in the Director
wnder thase riles,

e Advisory Opinigns Probiibited. The Office of Attorney Ethics shall not

render advisery opiniong of any knd, either orally or in writing.

id} Exemotion From Costs. As an agency of the Supreme Court, the Office of
Attorney Bthics and any lawfully appoi inted desigree shall be exemat from the payment
of any Court costs reguired by rule of Jaw of the State of New Jersey including, but not

. lirmited to, the fimg or doclertmg of any document, deposit o1 costs or service of process.

1:20-3. District Ethics Committees; Investigations

fa) Risciplinary Districts. The Supreme Court shall establish, and may from
time to time alter, disciplinary districts congisting of defined geographical areas and
shall appoint in sach such district & Disirict Ethics Committee which shall sonsist of
such aumber of members, ot fewer than zight, as the Court may deterinine, af least
faur of whom shall be aitorneys of this state, st leas) two ol whom shall not be attorneys,
zll of whom shall either reside or work in the district or county in which the district is
listated,

fh Avpointneats, Members of ‘“‘tktzzcs Commitieas shall be sppointed by, and
shall serve at the pleasure of the Supreme Court for a term of four years, except that
members who are sabsequently designated o serve as officers pursuant 0 paragraph
{ct shall serve for an additional two years from the dats of such designation or until the
end of their inital appoiniment term, whichever is longer. 'Wh the approval of the
Supreme Tourl, & member or officer whe has served a full term may be reappointed to
one guccessive term, A member serving in connection with ar investipation pending at
the time the member's term expires may continue to serve in such matter untdl its
conclusion. In order that, ay neariy as possibla, the terms of ene-guarter of the mersthars
shall expire each year, the SBupreme Court may, when establishing a new Ethics
Committee, appoint members for terms of less than four years and members so
appointed shall be eligible for reappointment to a Ml successive lerm.

ic Oifigers: Qrganization. The Suprems Court shall bienniafly designate a
mentber of sach Ethics Committes o serve at its pleasure as chair and another member
tn serve as vice-chair. Whenever the chair is absent or unabie to act or disgualified from
zcting due to a conilict, the vice-chair shali perform the duties of the chair, The chair
shall be responsibie for administering the Bthies Committes. Under the chair's direstion,
the vice-chalt, or ancther Ethics Comnaittes member designated by the chair, shall be

regpongibie for admindatering all ratiers where a comoplaing has been filed,

Each Hthics Committee shall hold an organization mesting in: Septernber of each
yoar and shall meet thereafier at least monthly except that, with the approval of the
Director, an Ethics Committee may mest less frequently. The Ethics Commitize shall
aiso meet at the call of the Sugreme Court, the chair, the Board or the Dirsctor.

The Direcior shall, after ennsuitation with the chair, appeint a secretary who
shall not be a member of the Bthice Committee but whe shall be & member of the bar
mainiaining an offics within the district or county in which the distriet is losated. The
secretary shall continue fo serve at the pleasure of the Director and shall be paid an
amount annually ssat by the Supreme Court to reimburse the segretary for oosts ang
expensed. The socretary shall keep full and complets records of 2l Bihics Commities
proceedings, shall maistain files with respect to all inquirles and grievances received
and nvestigations vodertaken, shall transmit coples of all documents fled immediateiy
on receipt theres! fo the Dirsctot and shall promptly notify the latter of each final
disposition. Reportes with respect 4o the work of the Sthies Commitiee shall be fed by
the secretary with the Director as ingtructed by the Director.

idj Gifice. Fach Ethics Committee shall receive grievances at the office of its
seoretary and at gsuch additional places as shall be designated by the Director.

{e) Boresning, Dovketing, The secretary shall evaluate inguiries and
grisvances in accordancs with this rale and shall docket, declive, or dismiss the matiers
within 45 days of their receipt. The secretary shall not conduct an investigation of &
grievance,

{1} The secvetary shail svaluate ali information received by nguiry, grisvance
or from other sources alleging attomey unethical cepduct or incapacity by an attcraey
maintaining s office in that distriet. I the attorney i subject to the jurisdiction of the
Court ang the grievance alleges facts which, ¥ true, would constitute unethical conduct
as defined by the Rules of Professional Conduct, case law or other authority, or
incapacity, the matter shail be dockeated and investigated.

2 The secretary shall decline jurisdiction ift

{A the atternsy is not sublect to the Jurisdiction of the Supreme Court of New
Jdersey, in which case the matter shail be declined and refarred 1o the appropriate entity
in any Junisdiction iz which the attorney is admitted;

&) the matter nvolves an inguiry or grievarce regarding advertising or other
refated commubications within the jfurisdiction of the Committee on Atiorney
Advertizmg (K. 1:19A-2(a})}, in which casze the maitar shall be sent to that committes
uniess the matter has been referred by the Advertising Committee in accordance with
R. 1:1184a-2h);

] the facts stafed in the inguiry or grievance involve circumstances whick
the Supreme Court bhas determitned throuph the adoption of court rules or
administrative guidelines will not be entertained, in which case the matter shall be
deslined,
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{2} the grievance involves aspests of o substantial fee dispute and & shaige of
unetitioal conduct, unless so directed by the Director or uniess the matter is reforred by
the Fee Committee in acoordanse with Rule 1:00A-4,

3 The secretary, with concurrence by a designated public member, shali
decling jutisdiction if the facts stated In the inguiry or grievance, i true, would not
comstitute unethinal conduot or incapacity.

{4 I & grisvance is not inh weriting end ¥ the secretury conchudes that the
grievancs rauet be declined under subsection #){2) or that the grievant alleges facts that,
even §f true, would not constitute unethics] conduct or incapacity, the secretary shall
8¢ afdvige the grisvant and that if the grievant wishes further consideraiion the secretary
will provide a written attoyney grievance form for completion. Unless declination is
mendatory under subperagraph {6H{25 on receipt of a properly completed attorney
grisvanse form the secretary will have the grievance reviewed by one or more public
members of the Ethics Commiittes designated by the secretary. If a designated public
member agrees with the sccretary, the matter shall be declined. Otherwise, the matier
shall be docketed and assigned for investigation. -

5 If & matter is declined, the secretary shal! furnish a concise written
ratement to the grievant of the reasons therefor and shall enclose a copy of the court
rude or written guideline for declination approved by the Supreme Court,

)] There shall be no appeal from a desision 1o declins a grisvance made in
arcordance with this rala. An appeal may be izken from dismissal of 2 grisvance after
deocketing In accordanecs with R, 1:20-3(h).

i} Refsted Pending Litigation. If & grievance alleges facts that, ¥ wue, would
constitute unethical conduet and # those facts are substantially shnilar to the matesial
allegations of pending ci¥l or criminal Bhgation, the grievance shal he docketed and
investigated i, in the opinion of the secretary or Direstor, the facts allsged clearly
demonstrate provable ethical viclations or if the facts alleged present s substantiai
threat of imminent harm to the public. All other grievances involving sueh related
pending ebvil and criminal tigation may be declined and not ducketed. I the matter has
already been docksted when the related pending Htigation is discoversd, the matter may
be administratively dismissed, provided the matter is still in the investigative stage. The
grievanit ghall be informed in writing of any decision, together with a hrief statement of
the reascns therefor and a copy of any Court Ruls or written guideline supporting
devlination, Once a formal complaint has been filed, the matter shall sot be dlemissed
nor heid in abevance pending completion of the related itigation, uniess s authorized
by the Director. Whenever an attorney {s a defendant in any criminal proceeding, the
Directar shail dockat the matter and may, In the Director’s discretion, investigate and
pregecuis the disciplinary case,

g lovestigatiog.
48] Generally, Exeept in those districts in which the Director assigos

ircvestigators, the chalr of the Ethics Committes shall assign an attorney member to
each docketed case to conduct such Investigation as méy be necessary in order w©
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determine whether uneilvcal conduct has ccewrred or whether the respendent is
disabled ot incapacitated from pravticing law.

{2} Nglige o Respondent. No disposition other than dismissal, declination or
desigpation as uniriable shall be taken without first netifeing the respondent by writing
of the substance of the matter and afferding the respondent an opperiunity to respond
in writing., Notice to the respondent shali be given by mail addressed to the address
listed sither in the curmrent sdition of the New Jersey Lawyer's Diacy and Manusl or with
the Lawyers’ Fund for CHent Pratection.

{31 Duty,. to {oooersie. Bvery attorney shall cooperals in a discipiinary
investigation and reply {in writing within ten days of receipt of 4 reguest for infbrmaton,
Sush reply may include the asserbion of any available constitutiopal right, together with
the specific factual and legal basis therefor. Attorneys shall also producs the original of
any cifent or other relavant law office file for inspection and review, i requested, as well
as all accounting records required to be maintained {n accordance with K. 1:21-6. Where
an attgrney is unabie o provide the requested information in writing within ten days,
the attormey shall, within that time, inform the investigatar in writing of the reason that
thie informaticr: cannot be 8o provided and give a daie certsin when it will be provided.

(47 Failwre to Cooperste, If a respondent fails to cooperate either by not
replying in writing to a request for mfcrmation or by not producing the attorney's client
and/er business file or accounting records for inspection ané review, the Oflice of
Attorney Ethics may file and serve amption for iemperary suspension with the Supreme
Court, together with proof of service. The failure of a respondent teo file a responge in
opposition 0 the motion may result in the entey of an order of tersporary suspension
without oral argument untl further order of the Court An atiomey temporarily
suspended under this rule may apply to the Cowrt for reinstaterment on proef of
complance with subssction (3} of this paragraph on notice to the Office of Attorney
Ethics,

{8 Notice to Ooevani. The substance of resspondent’s writien response shall
be communicated to the grievant, who shail be afforded an opportunity to respond in
writing within 14 days of yeceipt of the commurnication.

) Investigative Subpoens, During the imvestigation of any matter, a
subpoena may be igsued in accordance with R 1:20-7(]} in the name of the Supreme
Court of New Jersay.

hy Dismissal i ative izsal. The inveatigator shall
report in writing to the chaLr prmnd“ng a {:upy ’{(} The senreta:t} T%u: report shall set forth
the facts, together with & recommmendation for action. If the chair concludes that there
ie no reasonable prospect of proving uUnetiieal conduct or incapsciy by clear and
cenvincing evidence, the matter shall be dimmissed. Wrilten notice of the facts and
reasohs for dismissal shail be provided to the respondent, the Director, and the grievant,
who shall be advised of the right of appsaal to the Board within 21 days as provided by
Rule 1:206-15(e){2}.

The Director may authorize that a prievance be declined zr administratively
dismissed whers either the attorney kas been discipiined and the Divector determines
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that the processing of additional matters against the respondent wowld not likely result
in: the imposition of sabstantally different discipiine, or the attorney, githough not vet
discipiined, is already the subiect ef disciplﬁfﬁw pruceacii&gs: and the nature of tme
periods covered by the sdditional grievances are similar to other nnethical conduet
afready being purausd, so thas the results would be Hkely fo be merely cumutative. If se
apmroved, the secretary shall give notice of declination or administrative dismissal to
any grigvant, tngether with an explanation of the reasons supporting the acticn.

i Dewrmination of Unethical Gonduet.

{1} Zenerally. If the chaly determdnes that there is a ressonable progpect of 2
finding of unethical senduct by clear or convineing svidence, & further determination
shall be made 2= to whether such conductis either unethieal copduet or minor unathical
cenduct.

4] Minor Unethizal Condugt,

(A& Defined. Minor unethical conduct is conduet, which, il proved, would not
warrent & sanction greater than a publc sdinonitfon, Unethical condusct shall not be
ronsiizred minor if ary of the following considerations apply: [ the unsthical condusct
imvolves the knowing misappropriation of funds; () the unethical conduct resulted in
or is likely o rezsult in substantial prejudice to a cHant or other person aad restituton
has not been made; {ill} the respondent hag been disciplined in the pravious Give years;
(¥} the unethical conduct involves dishonesty, fraud or deceit; {v} or the unethical
conduet constituies a crime 23 defined by the New Jersay Code of Criminal Justice
(N.J.B.A 2C:1-1, st seq.l. Classification of unethical conduct as minor unsthical conduct
shadl be in the sole discretion of the Director, -

i if, as & result of investigation, the chadr concludes that mincer unethical
conduet has occurred, the cheir may request that the Director, or his designee, divert
the matier and approve an agrsement in lieq of discipiine. Such rsquest shal be
accompanied by any initial grievanca, the respondent’s response, an investigative reposrt,
the written agresynent signed by the respondent, and a letter 1o any grievant enclosing
a gopy of the sgresment. The letter shall give ten days neice to the grievant that the
Director is being asked to approve the dispasition and that any comments must be sent
to the rector within that time. Diversion aball not be available sulisequent to the fling
of a semplaint.

{ii  There shail be no appeal from the Direclor's decision.’

i}  An asgresment in lien of discipline may contain an agresment io mweet,
within a specified period (usuaily no more than six monthsl, statsd conditions
addressed, to the extsui praciicabie, 1o the remediation of the cause of the unethical
conduct. Such conditiens may inchude, but are s limited 4o, relmbursament of fees or
costa, compistion of legal work, participation in aleohol or drug rehebifitation pregram,
p&ychcé@gma, vevnseling or satisfactory cempiet.on of a course of study and such other
prograims as are develeped, I approved, the Direcvtor shall monitor the terms of
agrzement. If the respondent fulfiils the terms, the matter ghall be dismissed.
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) Other Prosess, If an aitorney declines o agree to divert a matter 10
administrative disposition under subparageaph (B, or if the Dirscior determines, as &
matter of exclusive discretion, that the attorney does not gualify for diversion or has
fniled to comply with ke terms of the diversion agreernent, the matier shall proceed in
accordance with subparagraph [H{31{A) of these rules.

3 HEnethical Conduct.

Al Defined, All ethizal violaticns of the Rules of Professional Condust, case
faw, or other authority not determined in ecoprdance with these rules to be minor
unethical conduct shall be processed as unethicat conduct.

Bl Progess. Unethical conduct may he prosscuted by the filing of a compiaing
under R. 1:20-4 or throvgh Discipline by Consent under R. 2:20-12.

i Incapacity. U the Director or the chalr sonclude that there is 4 reasonabls
prospect of proving incapacity by clear and convincing evidence, the matier shall
procead as provided ungler R, £:20-12,

1:20-4. Formal Pleadings

{a} Complaint Determingion, Whare the chaly or Divestor, in his or hibr aoke
digseretion, determines that there is & reasonabls proapect of & finding of unethical
conduct by clear and convinclng evidesice and where the matter is not diverted pursuant
to R, 1:20-30612], & complaint shall issue.

b} Contents of Complaint. Every complaiat shall be in writing, designiated as
such in the caption, and brought against the respondent in the name of either the
Distriet Ethics Commitize or the Office of Atterney Ethies. The compiaint shall e signed
by the chsir, secretary or any Bthics Committee member, the DHrector, or the Divector’s
designes. The complaint shell state the name of the grievant, if any, and the name, year
of admission, law office or other address, and county of practice of the respondent, and
shall set forth sufficient facts to constinite fair netice of the natwre of the alleged
unethicsl conduct, specifying the etifdcal rules alleged fo have been viciated, It shall also
state.above the caption the name, address and phone number of the presentes sssigned
1o handle the matter.

gl { 2 ks, A compiaint may inchude any
rumber of ci*argca agamm a res&pandem. A cemmhda‘wd complaint may be fled against
two or more respendents if they are membars of the same law firm or if the allegations
are based on the same general conduct or arise oyt of the same transaction ot series of
transactions.

{g Filiig and Service. The original cotnptaint shall be filed with the secretary
of the BEthics Committes or the desinaled spscial ethics master to whom the case is
assigned. I the matier will be determinad by an Ethics Committee, service of the
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compiaint shall be made by the secretary, otherwise servics shall be omade by the
Dizector. A copy of the c:mrzpiaint shaif be served on the respondent aod respondent’s
stiomey, if known, in sccordance with R, 1E0-71h), topether with written notice advising
the respondent of the requirements of B, 1:38-4{¢) and {§}, the name and address of the
secretary ot the Director as sppropriate, a8 well as the address and telepbone number
of the vice chair of the Ethics Counittes o special ethics master to whom all questions
and requests for extension of time to file answers shall be directed. In appropriate
eircumistances, the seorstary or the Director shall forward a copy of every complaint 1o
the respendent’s law Gom or pablic agency emplayer in aceordance with R. 1Li20-9ix).

(&) Angwer. Within twenty-one days afier service of the complaint, the
reaponsdent shall fliz with and serve on the gecretary the original and one copy of &
written, verified apnswer designated as such in the caption. The respondent shail also
file a copy with the prasentsr, the vice chair or special sthics master and, in cases
proseouted by the Director, two coples with that office, The verification shall be made in
the follnwing form:

“Verification of Answer

i, finsert respondent's namns), am the respondent in the within
diguiplivary action and hereby cortify as fuliows;

{1y }heve read svery paragraph of the foregoing Answer to the
Complaint and verily that the statements therein are true and based on
my personal knowledgs,

{2;  Iam aware that if any of the foregoing statements mads by
e are willfully false, [ am subject 1o punishment.”

An angwer that has not heen verified within ten days aler the respondent is given notice
af the defect shall be deemed z ilure to answer as deflned within these Rules.

For good sause shiowrn, the vice chair or the special ethics master, if one has besn
appointed, may, on written application made within twerdy-one days afier servics of the
complaint, extend the ime 0 answer. The Dlrector shall be notified of any extensisn
granted in cases prosecuted by that office. The sseretary shall forward one copy of all
answers to the Director, The respondent’s answer shall set forth {1} a Ul candid, and
complete disciosure of all facts reaserably within the scops of the formal complaint; 123
all affirzative defenses, including any claix of mental or physical disabilify and whether
it iz alleged to be causelly related to the wffenses charged; [3) any mitigating
cirsmstances; 41 a request for a hearing either gx the charges or in mitigation, and (5)
any constitutional chalisnges to the provesdings. All constitutional questions shall e
hald for consideration by the Supreme Court as past of its review of any final decision
of tha Board, Interlotutory relizf may be soupht ooly in accordance with B, 1,20-38{0{3).
Paliure to reguest a hearing shoell be deemed 8 waiver thereof, A respondent is required
to file an anygwar even if the respondent dees not wish o contest the complaing,

i Eatture to Angwer.

{1} Admissior. The fidlure of a respondernt to file a verified answer within ths
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preacribed time shall be deemed an admission that the aliegations of the complaint are
frue and that they provide a sufficient basds for the imposition of discipline. No further
proof hearing shali be required.

4] Certi jon {scindi r Review Board. ¥ a respondent has been duly
sarved with 2 complaint, but bas failed to fie a verified answer within the prescribed
time, & certifiontinn defailing that falfure may be fied with the Director by the sstretary
or spesial ethies master, or, in cases prosecuted by the Director, by ethies counsel, The
Iirector may therveafter {ils that certification with the Board, which shall treat the matter
a8 a defauit. A copy of the certification shall be mailed to the raspondent.

= Gounsel.

{1 Presenter. All disciplinary and disability proceedings shail he prosecuted
by ap attorney presenter designated by the Director or ehalr,

(2} ey LA ment for Indizents. A respondent may be
represented by wmse, adm:txd 1o p"az:t;::a law i New Jersey or admitted pro hace vice
by the Board, or may appear pro se. A respondent desiring repressntation but clsiming
irability to retain counsel by reason of indigency, shall promptly so notify the vice chair
zad gpecial ethics master, if one iz appolnted, and shall, within 14 days after service of
the compiaint, make written application to the Assighment Judge of the vicinage in
which respondent practices or formerly practicad, simultanecusly serving the
application on the vice chair and special ethics master, if one has been asgigned, and
on the pressnter. The application shall be supported by a certification complying with
R. 1:4-4{b}, which shall contain a current statemwent of all assets and Habilities, any
bankruptcy petition and siders, and copies of the respondent’s state and federal income
and business tax returns for the prior threse-year period. For gond cause shown, the
Agsignment Judge shall asslgn an altorney to reprasent the respondent without
compensation, sc nuiifying the resporudent, the secretary, the vice chair and special
ethics master, ifene has heen assigned, and the Cifice of Attornay Ethics of any decigion.

13} Goewants Counssl A grievant may be represented by a rewined attorney,
Such attorniey shail e limited to consulting with the grievant and may not be designated
as the presenter in the setier,

1:20-5. Prehearing Procedures

fal  Dscoverv.

{1] Generally. Discovery shzll be avallable wo the presenter. Discovery ghall
also be avallable to the respondent, pravided that a verified answer in compliance with
R. 1:20-4{e} haa been filed. All such requests shall be in writing.

@) Scope. On written request the bllowing information, if rglevant to the
investigation, presecution, ot defense of a smatter, and i within the possession, custody
or contrel of the pressnter, the respondent or counsel, is subject to discovery and shall
be mede availabie for inspection and copying as sat forth in this rule:
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A a writing as defined by W.J.RE. 8Cife} or any other temgible object,
including those chtained from or helenging to the respopdent;

(5] wyittenn statements, if any, including any memorands reporting or
summarizing oral statements, made by any witness, including the respondent;

0 results or reports of mental or physical examinations and of sefentific tests
or experiments made in connection with the matter;

{2} pames, addresses and telephone numbers of all pergons knows to have
relevant knowledge or information about the matter, including 2 designation by the
presenter and respondent as to which of those persons will by called as witnesses;

(B} police reperis and any iovestigation reports;

g} name and address of each person expected to be called s an expert
withess, the expert’s qualifications, the subject matter on which the sxpert will testily,
a copy of all written reports submitied by the expert or, if none, 4 staiement of the favts
and opinions te which the expart will tesffy and 2 summary of the grounds for each
opinion; and

Y any final disciplinary investigative report,

(31 Documents Not Bubject fg Discavery. This rale dees not require discovery
of a party’s work product eonsisting of internal reports, memoranda or documents mads
by thai party or that parly's attorney or agents in conpecton with the nvestigation,
prosecution or defense of the matter. Nor does it require discovery of statsments, signed
or unsigied, made by respendent to respondent’s attorney or that atiorney's agents,
Any materials relating @ any matser deemed “confidential” under K. 1:20-9, inghuding
dismissals and diversions, are not dscoverable.  This rule dees mot autherize dscovery
of any internal manuale or materials prepared by the Offce of Attorney Ethics or the
Dizriplinary Review Board.

4 Tvps ol Disegvery Not Permitted Helther written Interrogatories, nor
reguests for admissions, nor oral degositions shell be peymitted It any matter, sxoept
that depusitions {o preserve the testhnony of a witness likely o be unavailuble for
hearing due to death, incapasity or ctherwise, may be taken in sccordance wikh the
procedurs [medified as appropriate to disciplinary proceedings) sst fordh in R 3:13-2.

5] Tipstiness of Discovery: Continuing Dudy. Inital discovery shall be made
available within 20 days after receipt of a written reguest therefor. A party’s obligation
to provide discovery {s a continuing one. If, subsequent to compliance with & request for
discovery, 4 party discovers additions) names or statements of witnesses or other
information reasonably encompassed by the indtial regnest for discovery, the original
discovery response shall be promptly suppleinented accordingly.

(6} aiiure 1o Make Discovery, Any discoverable information that is ol timely

furnished either by original or supplemental response 0 a discovery request may, on
application cf ihe agprieved party, be excluded from evidence at hearing, The {ailure of
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the presenter or respondent to disclose the name and provide the report or summary of
any expert whn witl De called to testify ag Teast 20 days prior to the hearing date shall
rezult in the exslusion of the witmess, except on good cause shown,

i7] Discovery Anvleations. Al discovery applications shall be made on notice
te the hearing panel chair or special ethics master, if one has been appointed. An
interiseutory appeal may be sought only pursuant to B, 1:26-16i5{1).

f  Prehearing Conference,

{3} Aftendapce. A prehearing conference may be held in standard waethical
sonduct cases in the discretion of the trier of fagt if requested by the presenter, the
regpondent, or the trier of fact. A prehearing conference ghall be held in all complex
cases afleging unethicad conduct at the request of the presenter, ihe respondent, or the
rier of fact, The prehearing conference ghal®l be held by the hearing panel chair, sitting
alene or, Hassigned, o apecial ethics magter, within 45 days after the time within which
an answer 1o z complaint is due. At least 14 days writien nefice of the daie of the
copferencs shall be given, Attendance at the vonference ip mandalory by alf parties. A
prehearing conference may be held by telephone call where appropriste, No transcript
shail be madse of the prehiearing conference, except in urusual circumstances.

2 Erehcaring Remart. At ksast five bosiness days before the date scheduled
for the prebearing conference, both the pressnter and the respondent shall file & report
with the hearing pane! chajr or special ethics master, and with the adversary, disclusing
the name, address and felephone numbers of each person sxpected to be called at
hearing, inchuding any person who will testify as to the character or reputation of the
reapondent, and all experts. With respect to an expest witness, the report shail state the
person's namae, address, gualifications, and the subject matter on which the sxpert is
expected to testify, A copy of the expert’s report, il any, vr, § no written report is
prepated, a staternens of the facts and opinions o which the expart is expected, to testify
and a summary of the grounds for sach opinion, shall be attached. Every respemdent
skl alse include his or her own office and home address (including a street address}
and teiephone nuinber where the attorney can be reached at all times, The respondent
shall have a coptinuing duty o promptly advise the hearing panel chalr, special ethics
master, presenter, secretary of any district somunittee and the Director of any changes
in any of the items required above,

31 Gihiectives, At the prehearing conference, the hearing panel chair or special
ethics rmaster shell address the following matiers;

Al the formulation and simplification of issues;

(B)  admissions and stipulations of the parlies with Tespect to allegations,
defenses and any aggravation or mitigatios

(C} the factual and legal contentions of the partes;

in)] the identilication and Hmitation of witnesses, including character and
expeort withesses;
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(B deadlines for the complstion of discovery, inchuding the timely exchange of
expert reports,;

{ the hearing date and #is estimated Jength;
{G]  issuance of any subpoenas necessary to preseniation of the case;
HY premarking of &l exhibits into evidence to which the parties consent;

i the priotity of disciplinary proceedings under R, 1;20-8 and any known
trinl commitmments by the presenter, tespondent, angd respondent’s counsel that could
sonflict with the acheduling of the matter. Coutisel shall be under a coptinuing dugy to
pramptly notify the hearing panel chair or the special othies master of any such irial
dafes assigned as soon as knowsn; and

[N any o‘:hesr matters whioh may aid in the disposition of the case,

43 Cage Manapermens Ooder. Within seven days oilowing the prehearing
comfersnce, the hearing penel chair or special ethics master shall issue a case
management srder, designated as such in the caption, memorialising any agreements
by the parties and any determinations made respecting any malters considorad at the
conferencs. The sase management order, which constitutes part of the record, shall be
served on the presenter or ethics pounsel and the respondent and Sled with the vice
chair and the Director.

6 ‘egting H i an. At the prehesring confersnce the
nearng panei erair or sp%lal eﬂh{:s masier shall sciw{ime dates for the hearing of the
case within 60 days after the date of the conference, excepi in extraordinary
circwmstances, which hearing dates shall be promptly reported to the vice char and
Director, The hearing shall be concluded within 45 days after ite cammencement and &
hearing report shall be filed with the Board and served on the parties within 60 days
after the hearing’s conelusion, sxcept In extraordinary circumstances.

{el Sanctions. The hearing panel shair or special ethics master shall make
znd enforee all Eules and orders necessary o compel compliances with this Rule and
may suppress an answer, her defenses, or bar the admissibility of any svidence offered
that Is in substantial violation of the case management ordar, dizcovery obiigations, or
any other order.

() Motion to Dismise. No motion to dismiss & eammplaint shall be antertained
exoapt: .

[ & prehesring motion addregeed either to the lega!l sufliciency of a
complaint ©o state 2 cause of action as a madter of law or o jurizdiction;

121 a maotion to dismiss at the conclusion of the presentsr’s cage in chief and

23 a motize by the presenter to dizmiss the complaini, in whole or in part,
when
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A an essential witness becomes unavailable or
B as a result of newly discovered or pewly disclosed svidence, one or mors
countas of the complaint cennot he proven by cleat and convincing evidence. Such

motion shall be supported by the presenter’s certification of the facts supperting the
motion and any relevant exhibits, and shall be decided by the trier of fact.

1:20-6. Hearings

B} Hearing Panels.

2 gnaticna; Qversiphi. The chair shall annually detsrmine
the compmsmon nf heamrg paﬂeis which shall be administered and advised by the vice
chair. Each hearing panel shall consist of enly three members, one of whom shall be a
public member. The chair shall designate an atiorney member as the chair of each
panel. An additions) attorney member and an sdditional public member may be
designated as alfernates o remain available but net to sit and hear the matfer unless
one of the atiorney members or the public member s unabie o do s6. An afterney
meznber involved in the investigaiion of a matter shall pot serve as a hearing panet
member on that matter,

The vice chair shall designate a hearing penel to bear the toatter after the tme
prescribed for the tiling of un answer and shall notiy the presanter and respondent of
the desigration.

{2 Crpopum. A quorten shall consist of fwe attorney members and ons publis
member. The heariog panel shall act onily with the concurrence of two. When by reasen
of absence, disability or disqualification the tunber of members of the hearing panel
able to act iz fewer then 2 quorum, the following procedurss will spply

A if the hearing has not comimenced, the attorney alternate or abother
attorney member shal be substituted for the absent atiorney of the public mamber
aiternate or another pubiic mernber shall be substitusted for the absent public mémber;

B} if the hearing has gommenced but sl evidence has nof baen receivad, the
vice chair ghall designate the attorney alternate or another atlorney mémber or the
public member alternate or ancther public membsr to permit the orderly conclusion of
the procesdings, provided thas the member sc designated shall have the opporiunity o
review the entive record including the transcript of the proceedings to date;

{0 if 2l the evidence hag been received, the maitet may be detzrmined by the
resmalning twe hearing panel membsrs, provided their decision is ananbmous. In the
svent of disagreement, the vice chair shall designats the atiorney alternats or another
atiorney member or the public member alternate or another public member who, on
review of the entire record including the transeript of the proceedings, shall be sligible
te vote therson.
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3 Powers and Duties. Hearing panels shall have the following powars and
duties

1A} 1 conduet hearings on formal charges of unethical condust and petitions
for reingtatement where requested by the Board or the Court;

8]  to submit o the Board written findings or fact, copclusions of jaw and
resommendations, topzther with the record of the hearing and

[ to determine lssues of unethical conduct by majority vote, provided a
quorum iy present,

8] Fowers and Daties of Hearine Panel Chajr. Dach hearing panei chair shall

have the following powers and duties:
{A&t o condugt prehearing conferences in sccordancs with &, 1:20-5(b;

By to entertain prehearing motions;

¥
&3] ¢ preside at all hearings; and

(L% 1o perform such other fanctions as provided for by these rules or assigned
by the Director with the approval of the Supremes Court.

Unless relisved by the Suprerse Sourt, & member smving as a trier of fast where
testimony has negl.m at the time the member’s terms expires shall continue @ such
wmatter unil its conchasion and the filing of a report.

(2}  Special Efhics M

1y Quaiifications. A retired or recalled fudge of this state, o former member of
the Disciplinary Review Bosrd, s former membar of the Disciplinary Oversight
Committee, a former officer of a district etiyics commitiee, or a former dhair of a heanng
parel may be appeintsd, with his or her consent, to serve ag a special ethics master.

§2} Agsmoinfment; Dompensation, Spesial ethics masters shall be appoinied
by, snd shall serve at the pleasure of, the Supreme Court under the administration of
the Director of the Office of Atterney Ethica. ﬁxttormuys shall be paid the per diem rate
in eflect for singie arbirators under B, 43 34-2(d) 1L The full per diem rats shall be paid
for each day of a preheating conference or hﬁzmng, or part thereof, and for each day or
part thereof for opinisn preparation, The number of days or part thereof that are paid
{or opinion preparation in & particular matier 1nay not excsed the total number of days
that are paid in that matier for prehearing conference and hsaring, A reasonabie
additional emount may be paid for actual typing expenses, Retired judges may serve pro
bono or with competsation or, if they are on recall, shell be paid at the rate in effsct for
Judges on recall service.

i3 designatiors Overgight. When, in the judgment of the Director, a hearing
may reasonably be expected o ¢ake three days or more, or where the case should be
heard continuously from deay to day until conclusion, or when the Director belioves it is
in the mterest of histice to do so, the Birector may request desipnation of a special ethics
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magter o try the cage. An Ethics Comunittee chalr may reqz.eat the Direcicr to agpoint
a special ethics master. The Director ahail deterroine the apprapmmzzem of such an
appointment pursuant o the above criteria and other relevant considerations. The
Director shall render appropriate adminisirative and legal servives to special ethics
masters.

{4] Powers and Authority, A speadal ethics maater shall bave the full power
arsd authorily of = hearing panel,

G carings Invelving Unethienl Conduct; Wien Reauized.

{i}  When Renuirgd. A hearing shall be held oniy # the pleadings raise genuine
gisputes ol material fast, if the respondent’s answer reguests an opportinity tn» be heard
in mitigation, or il the presentsr requests 16 be heard in aggravation. In &l other cases
the pleadings, logether with a statement of pracedural history, shall be Sied by the trier
of fact dirsetly with the Board for fts consideration in determining the appropriae
sanction to be nposut.

{23 Notine and Gonduct of Hesxines.

(Al Generally. At least 28 days prior to the inigal schedwed hearing date, =
written notice of hearing shali be served on the presenter, the respondent, and any
counssi of record, stafing the date, time and place of hearing. Subsequent days of
hearing may be scheduled orally or in writing. Prior to the hearing the respondent witl
be advised of the dght to be represented by counsel, to cross-examine witnesses and to
present evidernce. Arrangeinents for the hr:az'i::g, inchading location of hearing,
recording, interpreters and transcripts, shall be made by the Eihics Committee or
special ethics master, if one has been appointed. A complete sterographic record of the
hearing shall be wade by an official court reperter or by a court reporter designated by
the Diractor, Bach trier of fact shall be oblipated to inform every court reporter, winess
armdl party of any protective order that has been issued and the effect thereof. AR
witnesses shall be duly sworn, If special circumstances disiate, the irier of fagt may
accept testimony of a witness by teleghone and/or video conierence.

B Biandard.ef Propf Formal charges of unethica! conduct, medical defenses,
and reinatatement proceadings shalk be established by clear and convincing svidence.

<} : poll I orward, The burden of proof in
procecdings wekmg d;smplme c}r demcmsh‘atmg aggzavatmg factors relevant to
unethical conduict charges is en the presenter. The burden of going forward regarding
defenses or demonstrating mitigating factors relevant to charges of unethical eanduct
shall be on the respondent. The burden of proof in proceedings seeking reinstalemerst
shall be on the patitioner.

FD} FJ 3 ! 5 gx 2
Witnesses. Respondent’s appezmnca s&% all hs:anngs is m&n{iawry In acmrdmz:e i th
R, 1:20-TH, however, 2 Tespondent’s absence ghall not delay the apderly processing of
the case. The grievant, if any, the grievant’s attorney, i any, and respondent’s altorney,
if dny, and administrative siaff assisting in the prosecution of the matter shall haye the
sight to be present st all times during the hearing. Any other witnesses may be
sequestersd during thelr testimony on reasonable termes on timely application and a
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showing of goed cause.

£ Fidings apd Report. The trier of fact shall submit o the Reard writter
findings of fact snd conchisions of law on rach lssue presented, together with the record
of the hearmg, snd shall take cne of the following actions:

{0 Ddamizsal. i the trier of fast finds that there Has heess no unethical
conduct, the secretary or special ethics master shell ssnd to the prosenter, the
reapondent, the grievant, if any, the Director and the vice chalr, & letter of dismissal in
a form approved by the Direstor, together with a copy of the hearing panel’s report. The
otiginal raport and reverd shall be fled with the Director. The hearing panel or special
ethics masger shall not ordey any transerint without the prine approval of the Director
at the Board, Appeals may be taken in accordance with R, 120-15{12),

ation. I the hearing panel or special ethics master
finas that there has baﬂn hnaﬂnca} conduet, for which an admonition constitutes
adequate discipline, the panel chair ar special ethics master shall submit the original
hearing panel report stating the speciiic discipdne recomrpended and the resord of all
;}mc&&émg& befare it to the Divecter for transmiteal to the Board, The hearing panel or
special ¢thics master shall not order any transcript without the prior approval of either
the Director or the Board. A copy of the hearing ps,nf:l's report shall be served on the
pressuter, the respondent, the grievant, if any, the vice chair and secretary. The Board
shall prosesd pursnant & R, L206-15(0.

£y Sgggmgn;% Censure, Sus L 7 o erik 7
hearing pane.‘ or special ethics master ﬂnds that there has besn szd"iaca} mﬁdusﬁi that
reqquires the imposition of & reprimand, censure, suspension or disbarment, the panse!
chair or special etnics master shall submit the original hearing panal repors stating the
specifie mature of the discipline revommended and the redord of 2l proczedings,
ingluding the original transeript, 1 the Director for transmittal to the Board. A copy of
the hearing panel’s report shall be gerved on the preseanter, the respondent, the grievant,
if any, the vice chair and secretary, The Board shall proceed pursusnt to K. 1:80-15(0,

{F} Public Hearings. Unlsgs a protective order has been igsued in accordance

with B, 1:20-%4h), all hearings shall be open to the publie in sscordanes with R 120
il

d) Abalertion and Peonsst FQ;; Ddsauaiificeticn. A trier of fact shall refrain

from taking part in any proceeding in which a judge, similsrly situated, would be
required fo abstain under R, 1:12-1. B shall not be cause for disqualification that the
trier of fact has heard or decided other cases invelving the same respondent. Requesis
ta disqualify a trer of fact shall, whére possible, be made in advanees of any prehearing
conferenice; otherwise, it ashall be made In advance of the initial day of hearing. The
requsst shall be decided initially by the triey of facf, whoss decision may be superseded
ny the wice chair or, in the event of a sonfliet, the chaiy, or, i matéers handled by the
Clice of Attorney Ethies, by the Director,

i=} Withdrawal By Beapondent’s Counsel; When Permitied.  Afer the date of
the pretrial confersnce or (ixing of the #ret tial date, respondent’s counsel may
withtiraw without Jeave of the trier of fact only upon the filing of the respondent’s wrilten
consent, a substitution of attormey executed by both the withdrawing respondents
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attorney snd the substituted respondeni’s attorney, & written walver by zli other parties
of nodee and the right to be heard, and a certification by bath the withdrawing
respondent’s attorpey and the substituted respondent’s attorney (or respondent pro se)
that the withdrawal apd substitution will not causze or result in deiay,

1:20.7. Additional Rules of Procedure

ta) Nature of Proceedings. Discipline and disability proceedings are neither
civil nor erbninal in nature,

() Byidence Rules Relayxed. The rules of evidence may be relaxed in all

disciplinary proceedings, but the residuum evidence rule shall apply.

{ci Time Limitations. There are no time Hmitations with respect o the
initiation of any discipiine or disability matter,

e Delay Caused by Grevant. HeBther unwiliingness znor negleel by the
grievant te sign a grievance or prosesute a charge, nor seitlement or nompromise
between the grievant and the respondent or restitution by the respondent, shall, in itsef,

Justify abatercent of the provessing of any grievance,

ipli ) pritisy. Members of the (fEce of
ﬁxttumey EJ}:&;& thz D;smp%ma.ry Rcwew Board Disciplinary Oversight Commiites,
Ethics Committess, Fee Commitiees, their secretaries, special ethics masters and their
lawilully appointed designees and staff, shall be absolutely immune from suit, whether
legal or equitable in nature, based on their respective conduct in performing their official
datiss, The Supreme Court shall reguest the Attornay Genexsl to repregent disciplinary
asuthorities in all civil or eriminal Htdgation it state or federal courts, ’
i) Irmunity of Grievanis, Witnessss and Others. Gricvanis in sthics matiers,
clients in fee arbitration cases and witnesses and potential witnesses in both ethics and
fee matters shall be absolitely inmrrune from sult, whether legal or eguitable in naturs,
for all communications, including testimony, only w the Ofice of Attormey Ethics, the
Discipiinary Review Board, Disciplinery Oversight Commdttee, Ethics Committees, Fes
Comnittess, thelr secretaries, special sthics masters and their lawfully appointed
designees and staff,

g Immunite fom Cominal Froseculion. With the consent of the Attorney
Caneral, the Director, in a discipline or disability proceeding, may apply to the Suprems
Ceourt, or to an Assignment Judge designased by it, for a grant of inmunity to a wilness
from criminal prosecution in sccordance with NJ.S.A, 2A:81-17.3.

{hl  Sepvice. Service on the %spﬂa}vzﬁem of any pleading, metion, or other
document required by-these rales o be served in a discipiinary or disability proceeding
may be made by parsonal service, or by certified mail {return receipt regquestedi and
regiar mail, at the address listed n the New Jersey Lawyers’ Diary and Manual or the
addresa shewn on the records of the Lawyers’ Fund for Client Protection, Service on a
responident may also be made by serving respandent’s counsel, if any, by regular mail
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or by fagsimile transmission.

{it Subnoena Power,

{3 Gaths. In discipline and disabifity matters, members of a hearing panel,
special ethics masters, eonrt reporters of ethics gounsel may administer caths and
affirmations.

2} investipative argd Hearinz Subpeenas. During the investigation or hearing
of & malter, a subpoena may be issued in the name of the Supreme Court to compel the

appearance of any persen for guestioning or testimony or to comypel the production of

bocks, records, decumernss or other Bems designated therein. A showing of relevance or
materiality may be regnired before the issuance of any subprena. The subpecoa shall
igsue in & form approved by the Supreme Court. Irvestigative and hearing subpoenas
may be signed by any Ethics Cominittee member, the presenter, ethics counsel or by
the Board ¢r its jegal stall. Hearing subpoenas may also be issued by a hearing pansl
meinber, special ethica master or by the Board or its stafll

{3) Ssryice: Fres. Subpeenas shall be served within the State of Now Jersey
fy any person 18 or more years of age by delivering a copy thereaf to the person named,
except that subposnas may be served on an atterney who is a wilness or a paty, by
certified mail, return receipt requested. No attendaoce e need be paid. Swrvice on a
ragpondent may alse be made by serving respondent’s counsel, # any, by regular mail.

{4) Enforcemeant. Coptempt. Subpoenas issued under this rule may be
enforced pursuant to B, 1:6-8.

4

&) H i uhpoea; is.

{A) Generally. The Board chaly, during the investipation stags of a matter, or
the hearing panel chuir or spacial sihics master, after the filing of & compleint, may, on
motion made promptly, quash or medify a subpoena i the subject testimony or
documentation fs patently frglsvent or ¥ compliance would be unreasonable or
oppressive.

(B lgerlocuiory Appeals. The determmination on a challenge t© a subpoena
shall not be sulbject e Interlocutory appesl, bt any objestion thareto will be preserved
for review on appeal, if any, or on an authorized review under R, 1:20-15 and 16,

(B Subpoens Purs [ Anotl iadicting. Whenever a subpoena
Is sought in thia staue 133: a fos‘e]gn ézsczp‘m&u} ;wthont;e pursuiant ¢ the law of that
fupisdicton for use in a discipiine or disability procesding, sud where the foreign
Gismpl.fa?:.v coungel certifies that the issuance of the subpoena has been duly approvad
unger the law of the other jurdsdicton, the DiscipEnary Review Board, on pedtion for
goud cause, on notice o the Directur, ey jssue o subpoena ag prwidad inthis rule to
compel the attendance of withesses and production of docuinents in this state,
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Conumittee or Fas Comundites members and secretaries, members of the Office of
Attorney BEthics, hearing panels, speciel ethics masters or the Board, their lawfully
appointed designees and staff, arising out of their provessing of 23 ethics grisvance or
fee arbitration request shall be filed with and considerad exclusively by the Board in
connaction with any appeal or nther zuthorized review of 2 matter in the normal course
under R 1:20-i5{g}. After review, the Board shall make any appropriate dirsction
regarding the grievance. Nothing betein shall presiude introduction of the fasts which
underlie the grisvance in evidence in any ethics proceeding ¥ relevant.

2] Qther Grevances. Bxcept as provided in section {1}, if 2 grisvance is filad
against the Director, Office of Atwrney Bthics, sthics counse] or staff, or a member of
thie Board or Board Counsel or staff, the metter shall be fransmitted w the Ulerk of the
Supremme Cowrt, who shall make any spproyriate divection for processing the matter.

4 Extensien of Time: Adfournments Keasonable extgnsions of dHme and
adjournments may be granted for good ceuse. Such requests shall be rmade by writing,
stating with specificity the facts on which the request is based. SBuch requests shall be
either granted or demied in writing, if granted they shall be voly for & definite and
reasonably short interval, The vice chalr or special athics master may grant extensions
for the flling of an answer to p compdaint, Aller the parties have been notiflad of the date
of hearing, requests for adjournments shall be directed fo the hearing panel chair or
speniel athics master. If such request s based on an attorney’s acheduling conflict, the
hearing panel chair or speaal ethics master should communicate with the appropriate
assignment judge in order o accommodate the priority accorded disciplinary
procesdings by B, 120-8{g.

i A B2 Beg isnt. A respondent’s abseoce, non-
TeSpURISIVEIess or other Taiiure 1o mpisf m" to file aﬁy document of to attend any required
cenference or hearing shall not delay the orderly provessing of 2 case, provided the
respondent has been properly served.

(m} Trengeripts. Where in a pending matter a respondent is found puilty of
unethival conduct warranting reprimand, censure, suspeneion or disbarment, tha trer
of fact ghall order the ohginal transcript and shadl file it, together with 2 report and the
record of the matier, with the Board. ¥ no finding of unethical conduct is mads, the trisr
of fact may order the transcript snly with prior permission of the Director o1 the Board,
Where a matter is pﬂn&i}}g, a respendent may, at personal expenss, order & transcript
of the hearing, provided that the respondent also directs the reporter to furnish a cppy
of the tracscript to the trier of fact, Whers » madter is concludesd the respondent may,
at personal expense, order a transcript of the hearing. Except where a protective order
has beer fssued pursuant to B 1:20-9¢h}, any other persen may order all or any part of
& transeript at the individual’s prepaid expenss, Bither the Board or the Director shall
have the right to order-a wanscript wherever aecessary.

i Erior Disciviipe or Disabilitv, Information concerning prior Snal disciphne
or disability of the respondent shall nog be a matter for consideration by the crigr of fact
until a Snding of unsthical conduct has first been made, unless such informalion is
probativs of ingnes pending before the trier of fact, On a finding of wpethical conduet
the trer of fact shall raquest the CHice of Attorney Ethics to disclose 0 It and to the
presenter and to the respondent a suinmary of any orders, letters or opindons impasing
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tnperary or final disciplive or disability on the regpondent. Within five days of receipt
of the submission of any prior discipline or disahility, sither the presenter or ethics
counsel or respondent may submit written argument on the fssus of the effect 1o be
given thereto.

1:20-.8. Time Goals:; Accountability: Priority

iaj Iovestizations. The disciplinary aystem shall endeaver fo complete ali
investgations of standard matiers within six montlis, and of comples matiers within
nrine months, the tirse period commencing on the date a written grievance ig docketed
and concluding on the date a formal complaint iz filed, the grievance is dizmissed ot
cther authorized dispesitfon is made.

Formal Hearings The disciplinary system sha® endeavor to comeglote
formal hearings within siz months from the expirstion of the time for filing an answer
to & complaint unti & report s filed with the Director for transmittal to the Disciplisary
Heview Boasd,

) Abppeliate Reviow. The disciplinary system shall endeavor to complete all
recommendations for discipine fled with the Disciplinary Review Board wzthizz aix
months from the date of docketing ‘sy the Gffice of Board Connsel until the issuance of
the Hoard's decision. All ethics arxl fee arbitration appeals should be completed azid a
decision issued within three months of docketing the appeal by the Board.

GH Supreme Court Review., The disciplinary system shall endeavor to
complete matiers lexcept emergent actonsi filed with the Bupreme Court within six
menths from the date of docketing by the Office of the Clerk of the Court unisl issuancs
of the Court’s order or opinion.

{e] Bfect of Gosis. The tine pericds herein presceribed ars not jurisdictional
and shall net serve ag a ber or defenes (o any disclplinary investigation or procesding.

ia coountability. Analysis of compliance by the digciplivary system of the
time periods hersin prescrihed shsll be made annually and at such intervals as the
Distiplinazy Ovearsight Commities may direct, and an analysis published showing how
the respective caseleads compare with these goals.

= Polozity of Dhscipinary Matters. Generally, dissiplinery matters shail take
precadence sver administrative, clvil and oriminagl cases, All courts and gibunals shail
make reasonabls accommodations for the attendance of counse], witnesses, and other
participants, Evary participant in a disciplinary procseding ahall be obligated to glve
reasorsable advance notice of potential Hiigation conflicts to the ussignment judge or to
the partesiar judge or officer in charge of the litigation. The samne advances notics alse
shall pe given to the presenter, repondent, counsel, and the panel chair or special
ethics master in the discipiinary matter.

1:20-9, Confidentiality; Access to and Dissemination
of Disciplinary Information

{a) Confidengianlity by the Director. Prior to the fling and service of a
complaint, a disciplinary stipulation waiving the filing of a formal compleint, a moton
for final or reciprocal distiplive, or the approval of & motien for :Eiscip]_ine by consent,
the disciplinary matter and il written records gathersd and made pursuant to thess
rulss shall be kept confidendal by the Director, except that the pen&ency, subject
matter, and status of a grievance may be disclosed by the Directer if;

n the respondent has waived or breacked confidentiality; or

{2) the proceeding is based on allegations of reciprocal discipline, a pending
criminal charge, or a guilty plea or convicton of & crime, elther before or after
sentencing; or

I&]] there is a need to notify ancther person or urganization, including the
Laweers’ Fund for CHent Protection, in otder {2 protect the public, the administration of
iugtice, or the legal profession; or

{4} the Supreme Court has granted an emergont discipiinary application for
relief or 7

{5 the matter has become sominon knowiedge to the sublic,

(b Dissiogure by Grisvant. For grievances pending on, or filed after, Gctober
1%, 2065, the grievant may make public statements rega,rzimg; 1he d;wcxpimaﬂ process,
the fiing and content of the prevance, and the result, f any, of the grievance. If the
grievant makes a public statement, respondent may reply publicly to any matter
revealed by the grievant.

iz Publis Proggedings. All proveedings shali be public except:

{1 a% otherwise provided by paragraph {a}; or

{2 prehesring conierences; or

3} defiberations of the trisr of fact, Board or Supreme Cours; or

) information subiect to a protective order; or

{5 proceedings alleging disahility ia aceerdance with parsgraph ).

)  Public Records.

{1} Subject to paragraphs {a) and (o}, on the fling and service of a complaint,
& disciplinary stpulation waiving the filing of & formal cormplaing, & motien fur final or

resiprosal digeipline ov the approval of & motlon for discipline by consent {except for
deocuments submitted in connection with confidential prehearing conferences), those
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documents, 8 well 28 the documents and records fled subseguent thereto, shall b=
available fr public bispection and copring, Inspection and copying shall be availabie
by appointment at the ofice of the body where the matter is then pending. Transcripts
shall be avaiable te the public in accordance with R, Li20-7im} at their pre-paid
expense. Where, in the opinion of the district sesretary or the Director, the
documentation o be copled iz volumingus, o comzsersial photocopy service may be usad
for reproduction at the prepaid expense of the person requesting them.

4] I the event an atternsy has been temporesily suspended for discipinary
reasons, the motion pepers, any response and any orders issued by the Board or the
Court shall be availsBle to the public by their respective offices. Unless the Court
stherwise orders, all sther records regarding emezgent applications, including but not
liznited to those for temporary suspension (either for disciplinary reasons, fallise to pay
disciplinary costs, faflure to pay fee arbitvation determinations or settiernents or
otherwised, leenge restrictivns, conditiong of practive, transfer to temporary disabilite-
inactive status, shall be confidential, except-for orders igsued by the Supreme Court.

3 Theras shaf be ne private discipiing, Private reprimands issued prior to the
effective date of this rule shell remain confidential,

{4  Fthics Commitiees, Giice of Atterney Eihics or the Board may ¢harge for
cupies of records in accordance with Rt 1:38-9.

=1 The District Ethics Committes Manual and The District Fee Arbitration
Manual are also public documents, coples of which shall be available from the Office of
Aitomey Bthics, the Disciplinary Review Doard and the secretaries of the respective
Ethits Comrmitteos and Fee Corunittecs,

ie Refarral to Adwsissions/Disciplina ncies. Whenever an attorney-at-
law of this staie is also admitted, or Bas applied for admission, to-anether lurisdiction,
the Director may refer information coneerning a pending or completed {nvestigation: or
proceeding regardisg that attorney to such admission or disciplinary sgency. Buch
trangmittal 4y the Diregtor shall be made on notice to the stiornsy and, if the
informatcn submitied is confidential, shall be ancompanied by a directive that the
information submitted remads confidentisl and be used solely for asdmissions or
disciplinary purposes in that jurisdiction.

in those cases in which an admission @r discipinary agency in another
Jurisdichien indtistes a request for information, that agency shall certify that its request
for information {8 made in fartherance of an ongelng investigation or proceeding
inwolving fhat attorney.

i Paclosyye of Bvidenge of Grimimal Conducti AL Qiher Disclogure
nelnding Subpoenas. !

{1 Subsequent to the ulm.g of a complaint, a dissiplinary stizulation walving
the fling of a formal complaint, a motion for #asl arreciprocal d.smg)hne or the approval
ef a moetion for discipline by consent, the Dirsctor may refer any matier to lew
enforcement authorities witheut prior astice to respondenst if eriminal conduct may be
invoived. Prior to the fling and servize of & complnint, the Direcior may vefer & matter
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1o lew enforcement amthorites If criminal conduct may be invelved and the respondent
has been temporarily suspeaded. In both cases, a copy of the letier of referrs! chall be
gent to the responudent and any keown coansel. Where eriminal conduct may be involved
but where the respimdent has not been temporarily suspended or served with a
complaint, the Birector shall, prior t6 such referral, give ten daye written notice to the
respondent and any known counsel of the mstention to wake a referral. The respondert
may, within sald perod, apply w the Board for & protective order based on good cause
alivwi,

v Upon the request of a law enfborcement sgency seeking infermation in the
pessession of the Clfice of Attorney Ethics to assist the law enforcement agency with an
cngoing criminal investigation, the Directar of the Offics of Atiorney Ethics shall not
relase such information withoul the prior authorization of the Bupreme Court. ¥
requasted by he law enforcement agency, the Bupreme Court may, in its discretion,
authorize the release of the information without notice io respondent or any other
person.

3 in all other cases, inchuding cases where oivil or criminal subpoenas have
been jesued to disciplinary personnel, the Board may authotize the referral of any
confidential deeymentary information to the apprepriate enthority only for good cause
shown, When 2 requesting authority shall sesk such information, it shall izzue its
subppena, which shsl be transmitted to the Hoard or shal Ble a motion secking
disclogure with the Board, on ten days’ notice to the respondent and any known cousnsel,
and the Director, both of whaem shall be given an opportunity 1o be heard.

ig Proceedings szing Disabélity. Proceedings for transfer o or from
digabillty-inactive stafus are senfidential, All erders transfersing an atieroey te or from
disability-Inactive status are public,

il Prggective Qrders, In exceptiotial cases, protecive orders may be sought
to prehibit the disclosure of specifiv information to protect the interssts of a grievant,
witness, third party or respondewi, The presenter or respondent shall make any
application for a protective vrder. On application or on ite own motion, and for good
canse shown, the Suprems Court, the Board, or the trier of Eet may issus the protective
srder. A copy of any protective order sniered shall be send prompéy to the Directar, the
secretary of any appropriate Ethics Committes, all parties, Boeard Counsel and the Clerk
of the Supreme Court. The frier of fact or the Board may alse direct that implementation
of the protective order include a reguirement that any hcaring on the maier be
sonducted i such a manner ag o preserve the confidersality of the information that is
the subject of the pxder.

I Duty to Maintain Confideatizlity. Al disciplivary system officials,
employess and all participants in a proseeding under these rules shall maintain the
confidentiality provided by this rule, inciuding compliance with any protective vrder,

- BEeourds Retention, Expungement and Reportiag. The Clerk of the
Supreme Court shall maintain g)ennmwﬂﬂy all disciplinary and disability fles pmcesmed
by the Supreme Court fer decision inchuding, bul not limited to, sli files resuiting in the
mposition. of final or temporaty discipline or the transfer to disability-inactive status,
and ai applications for reinstatement or restoration. Chief founsel to the Disciplinary
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Revigw Board shall permanently maintain all ethics files previovsly resuiting in private
reprimands and admonitions issued by the Besrd, and shiall maintain files of &l ethies
and fes arbitration appeals processed tu the Beard for a period of three years after the
matter I terminated or for sne year after the dats of death of the attorney, whichever is

‘gartier. All Bthics Committess ehall maintain files fo7 one year aftsr the date a matter is

terminated or afrer the attorney’s death. All files waintadned Hy the Office of Attorney
Ethics and all other files maima{ med by the Dim%piinmy Review Board may be destroyed
after five years follos mg the date the matter is terminated or aller one year following the
date of the atterney’s death. Hewever, Chief Counssl to the Digciplinazy Review Board
and the Dirsctor ¢f the {fice of Attornsy Ethics shall permantently maintaln 2 summary
of all docketed matters processed hy each office containing the name of the respondersg
anc auy grievant or client, & brief sumemary of the nature and disposition of the matier
and the date the case was opened and closed by their respective offices.

Except with respect to any applcation by an sitorney for appointmest to or
emplovment by a judicial branch of government or & law enforcement or corrections
agency, the matter shall, after the tme herein specified for destruction of the file, be
desmed expunged and a0y agency response 0 an inguiry reguiving a reference to such
matter shall state that there is no record of ¢he Sling of cases that ave aver ve years old
where the matter ig dismissed or terminated other than by dissipline or transfer fo
disability-inactive status, Except with respect to inguiries by the [udicial braneh of
government, or a law enforcement or corvections AGETCY. the rsspondent Ay answer
any inguiry requiring a reference 1o a destruyed file by stating that the grevance wes
digmissed and ereafter axpunged pursuant to court rule,

{id Firg AT Action. Unless the respondent is
the sols propizamr of 2 taw ".I‘n, an Et.hlc:::“. Comn:&zttea or the Oifice of Altorney Ethics
shall serd promptly to the law firm of which the respondent {s known to be a member
or by which the respondent {s known v be employed, or the publc agency by which the
respandent {s known to be emploved, & copy of every complaint fled and served by that
gntity, disciplinary stipulation waiving the filing of a formal complaint, moetien for final
or reciproval discipline or approved motion for diseiptine by consent.

i fotice to Hational Lavwarer latory Dale Banlk. The Clerk of the Supremes
Court shall transmit promptly notice of all discipiine, whether temporary or final,
imposed on an atternsy, transfers io or from  disability-inactive status, and
reinstatements 10 the Natiopal Lawyer RBegulatory Data Bank mainisined by the
Amerizan Bar Association.

i Public Notice of Discivline Irnpesed, The Clerk of the Supreme Court shall
catse promptly potices of all discipline, whether teraporary orf final, imposed againstan
attorney, transfers to or from dissbility-lnactive statug and rsinstatements © be
published in the official newspaper designated by the Supreme Court,

o} Naiice t e _fzourts, The Clerk of the Huprems Court shall promptiy
tramstmit & copy of all orders of disgipline, whether temporary or final, transfors to or
froz: disabiilty-inactive status and reinstatements fo al Assignment Judges, {o the
Presiding Judge for Administration of the Appellate Division, the Presiding Judge of the
Tamx Court of New Jersey, and to the Clerk of the Undted States District Court for the
Distrct of New Jersey. I a respondent has been suspendsd, disharred or the subject of

an equivaient sanciion or trapsirred to disability-inactive gtaius and fafls 1o or is
unable 2 comply with the requiremetst of R, 1:28-20, the Office of Attorney Ethics or
the County Bar Association may, where necassary, request the Assignment Judge ol the
eounty i which the respondent practiced law to designate a practicing atlorney member
of the bar of that county to take such astlon pursnant to R, 1:20- 19 as may be nesesaary
te wrolect the teresis of the respondent and the respondent’s clents.

{o} Notice to Disciglinary Apencigs. The Office of Atiorney Ethics shell
promptly fransmit notive of final discipline and crapsfers to disability-inactive status
the disciplinary enforcement agency of every other Jurisdiction o which the resposnident
is knowi to have been admitted.

{p Anzual Repords. The Cffice of Attorney Ethics and the Bosrd shall sach
annually publish reports to the Supreme Court concerning their respective activities.

1:20-16, Discipline by Congsent

{a) Bisbarment By Gonsant.

{1 Gepgral Progedurs. An attorney against whom a prievance has bheen filed
may submif a consent to disharment as 2 member of the bar to the Supreme Court
through the Director, who shall trensmit the consent in due form {ogether with a report
and recommendation. If accepted, ;}:_c digbarment by consent shall be equivalent to
disharment, and the order accepting & shall be published as in cases of disbarments.

Affidavit of Lionsent. Consents to disbarment shall be by affidavit in the
fosm approved by the Supremne Court in which the respondent asserts:

{A} the respondent has consulted with an attornsy; and

B the respondent’s consent s {reely and voluntarily given; the respondent
hag not been subjected o cosrcion or duress; the respondent is fully aware of the
implications of submitting the consent; and

i¥] the respondent is not undsr any disabilily, mental or physical, nor under
the milusnces of any medication, intoxicants or other substances that would impair the
respondent’s ability to knowingly and voluntarily execuve the disbarment by consent;
and

{E1  the respondent is awars that therz is presently pending an investigation
or proceeding involving allegations of unethicsl conduct, which allegations are set forth
in the congent form; and

{E) an acknowledgement that the meaterial facts so alleged are true; and
H: an ackuowledgement chat the allegations of unathicel conduct could oot

be successfully defendead against; and
i the understanding that the disbarment Dy consend, if acvépted by the
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Supreme Uourt, is tantamount to disbarinent and constizutes an absolute har to
reinstatement 1o the practcs of law; and

(Hp  the understanding that disciplinary costs will De asseased by the Supreme
Court in ascordanse with B.3:20-17.

Tha affidavit of consent to Esbarment shall not he received by the Director unless
aceompanied by 2 letter from the respandent’s attorney certifying that an sttorney hae
consulted with respondent and that, in so far as the attorney is able tv determine,
respondent'’s consent is knomgiy angd volumntarily given and that respondent is not
under any disability afecting respondent’s sapacity kaowingly and voluntarily to
consent to disbarment.

(3} Action by Suprems Couyrt. The Suprems Court may either reject the
tendered tonsent or ascept it and enter an order of disbarment. Otherwiss, the Court
shall refect the consent. I rejected, the discipiinary proceeding shall resume as if na
consent had been subsnitted, ard the consent to disbarment shall nol therealter be
aGmittad into svidence,

(b 1 iscipli o t,

(i} Timeliness and Form of Petition. At any time during the investigagion or
hearing of a disciplinary matier, but prior to the issussnice of the hearing report, the
respondent may agree with the investigater or presenter to submit an affidavic of
disciniine by consent in exchange br & specific recommendation for disclpline, Following
approval by the shair or Director, the matier shall be submitted 4o the Board as an
agreed matter by way of & metlon 26 Impose discipline ox consent in aseordance with
R, 1:20-154g). A copy of the motion: shall be providad 46 the Dirsstor.

{2 ts of Motinn. The maotion, which shall be filed by the investipator or
sresenter, shall certify the concurrence of the chalr or the Direstor, syl shall be
supported by a gigned stipulation setting forth in detail the admitted fasts regarding the
unetiical conduat, the specifis ethical rules viclated, a specifie recommendation for, or
range of, discipline, together with 2 brief analysis of the legal precedent therafore. The
stipulation shall attack the respandent’s affidavit of consant in the form approved by
the Supreme Court and containing the assertions sel forth in paragraph (al{2)B1LIC),(E
and 3.

i3] Action by Reard. Pursuant to R. 1:20-15(g], the perfected motion shall be
submitted to the Board. The Beard may allow the motion and accept the discipline
recommezided. The Board ghall either deny the motion in which case the disciplinary
procesding shall resume as if ns motion had been made or the Bourd shall grant the
matlon. If acespted by the Board, it shall submit the record of the procesdings o the
Clerk of the Supreme Court for entry of 2 consent order of discipline in secordancs with
E. 1:20-18{e). if the motion is denied, no adimissions made therein shall be admitted

into evidence.
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1:20-11. Temporary Snapension

ta} Standzyd,  An aftorngy may bhe subject o immediate temporary
suspension by the Supreme court if it f{inds that by reason of & viglation of the Fujes of
Profesaional Condugt, caselaw or other authorfiy, or a disabilify as defined by R, 1:20-
1Z, the aitorney poses a substantial threai of sericus harm to an attorney, a clisnt o
the peblic. An attormey may also be immedistely temporarily suspended as otherwise
authorized by these rules.

b Procedurs, A temporary suspension proceading shall be initlated by che
Director which shatb

{i;» trapamit the evidence fo the Couwrt &y motion for fmmediate temporary
suapension with supporting affidavit, together with proof of service; and

fed] contempmranceusly make a reasonable attempt to provide the respondant
with notice, including telephons notice, of the transmiital of the motion o the Courl.

(o] Order.  On review of the evidence transimnitted by the Director ang of
rebuttal evidence, if any, which the respondent has Bled prior to the Coust’s ruling, the
Court muy enter an order immediately suspending the respondent peading firal
digposition of a disciplinary preceeding or mey lake such other actlon as it dsems

appropriate.

{d} Notice to Gllents, A respondent suspended pursuant to paragraph (s shail
comply with the notice reguirementys in 8, 1:20-20,

(e} Moti Rain st On two days notice o the Wirector, a
respondent suspended pursuant o parsgraph (b} mey move for reinstatement or
maodification of the order of suapension, and in that event the motion shall be keard and

determined as expediticusly as the ends of justice require.

{ Recorzmendadon by Dissiplinary Beview Board, The Suprems Court may
also order the temporary suspension of any atiorngy where so recommendad by the
Disciplinary Review Board in accerdance with R.1:20-188 and k).

1:20-11A. Swuspension of License to Practice Law for
Failpre to Support Dependents

{a) i it t o sz. Upon receipt of an order issyed
purg‘{:&m to K, 87-3(b}, that cal)s for the suspetssion of a licetise to practice law in New
Jersey, the Suprems Court shall enter an order suspending the altorney Fom the
pmc‘.:ice of law. The Bupreme Court shail enter an order reinstating the Heense w0
practive law, without the need for the attorney to file a verified peition fur reinstatemens
or publish a notice as reguived by B, 1'20-21, upon receipt of an erder issusd by the
Chancery Division, Famdly Part calling for the reinstatement of the Hoense,

(b;  Reiease of Attupew Infermarion to Probation Divigion. The Office of
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Attorney Ethics and the New Jersey Lawvers Fuad for Clisnt Protection shall, upon
request, provide the Probation Division of the Supedor Court with, i available, an
attormey's sociad security number, home address and primary law office address when
the basis for such a request is a license revocation proceeding in accordance with R
5:7-500),

1:20-118. Suspension of License to Practice Law for
Failuye to Repay Student Loans

{a} Sertifiontion: Contents, An entity szeking the suspension of an attorney’s
iinense to practice law pursnant to N.J.S.4, 2A/13-12 shall file with the Clerk of the
Supreme Court and serve on the attormey a certification that {1} identities the attorney,
the atternzy’s last known home and law office addresses, and the date of the attorney’s
admissicn to the New Jersey bar; {2} states the amount currently owed by the attorney
on the loan and attests that the loan is in default pursilant to stats or federal law; and
{31 certifies that the entity has complied with afl of the regulations, approved by the
Supreme Court, that govern the temporary suspansion of attorpey iicenses for faliure to
repay student loans. Proof of service on the attorney at hus or her last known home and
office addresses, vy regular and certified mail, retusn receipt requested, shall be fled
with the entity’s certification,

1)) Supreme Court Astion, O receipt of the entity’s cerSiication pursuant to
paragraph (&, the Court shail direct the Clevk to enter an Order temporssily suspending
the Heense of the attorney until the further Order of the Cour?,

{c] Helpstetement, An atlorney temporarily suspended from the gractize of
iaw pursnant ic this Hule may sesk reinstatement by SHng a certification with the
Supreme Court. The certification must confirm, in detail, that the alterney is meeting
all current requiraments for the repayment of kis or her outstanding leans. The eitorney
must attach a copy of a repayment agreement to the certification, along with proof efther
that payments have begun in aceordance with the sgreement or Ehat there s other
evidence snificlent 1o demonstrate repayment. Proof of service on the entity by regular
and certified mail, return receipt reguested, shall be filed with the sttorney’s
certification. If the aitorney has continied to mieet all other reguirements for Heensing
during his or har suspension, the Court shafl direct the Clerk %o enter an Grder
refustating the attormey to the practice of law,

{4} Relgase of Attorpey Information o Lenders or Guaraniors, At the reguest
of an eptity secking the suspension of an attorney’s fcanse to practice law pursuant to
this Rule, the Clerk of the Suprema Court shall provide the sntity with an attorney’s last
known home address and law office address. The infbrmation that is provided may be
uwed anly in connection with an application pursuant to paragraph fa) of this Ruls,

1:20-12. Incapacity and Disability
{a) Disahility Inactive Sia Effect of Judiclal Determinstion of Mental

Ineapasiy or on Involuntary Commimment. When an attormey who is admitted to
practics in this state has been judicially declared mentally incapacitated or involuntarily
comuniited to a mental hospital, the Supreme Court, on proef of the fact, shall enter an
arder transferting the attorney to disability Inacthve status, effective L.f.meﬁiateiy and
until further order of the Court Such transfer shall stay ary pending disciplinary
proceedings. When an attornegy whe has besn transferred to disabi‘i&_ty ingctive statug is
thereafter, in proceedings duly taken, judicially declared to be competent, the Ceurt
may dispense with the need for further evidence that the disability has been removed
and may direct reinstaternest on such termms a8 are deemed proper and advisable, Any

Judge sitting in & sowt in this state who declares an attorney admitted to practios in

this statg mentally incapicitated, or who corumits such attorney o a mental hospital,
ot who thersafter declares the attorney to be competent shall, on entry of the final order,
promyptly forward a copy 0 the Divector.

(o} : 2 3 ; ‘Whenever the Directsr presents
evidenpe which *e:ascmabl} %}rmgs inta quastmn the capasity of an attorney to practice
law, whether by reason of mental or physical infirmity or ifiness, or because of addiction
1o drugs or intosicants, the Board shall direst that the attormey submit to such medical
sxamination as may be appropriake to enable the Director 1o determine whsther the
aitorney is 0 mcapacitated.  Such action shall be taken on an expedited basis.
hereafter the Ddrector may request the Board to vecommend to the Supreme Court that
the attorney be immediately transferred to Disability Inactive Status, If the Board
copciudes that the attorney lacks the capacity o practice law, it shall forthwith
recommend to the Supreme Court that the attorney be transferred o disabidty inactive
atatus unil the firther order of the Court. No pending disciplinary proceeding apainst
the attorney shall be held in aberance unless the Court shall additonally find that the
respondernt 18 incapable of assisting couneed in defersse of any ethics proceadings.

i} Assigroment of Counwel, Notice of Progesdings. Rithar the Court or the
Board may srdey the assignment of counss! 1 an attorney during any procecding under
thiz rule if # is in the interest of justice 20 do se. A copy of ail applications and erders
made pursuant to this rule shall be served on the smitorney or counsel, any guardian, or
the director of any institution to which the attorsey has been commitiad.

fd) . Infermation relmmg 10 an stiormey’s
physical or me;;mt c&né;@mn ﬂmt a.warsely afi’ects the capneily to practice law may be
investigated and, where warrantsd, shall be the subject of a hearisg to cietermme
whether the attorney shail be transferred to dlsabllity inactive status, In conjumction
with zny such investigation the Director ipay aise reguest the Board to direst the

attorngy to submit to an appropiiate medical examinaton. All proceedings and any

formal higaring shall be conducted in the same manner ay disciplinary proceedings. The
issue hefore the hearing prnel or special sthics master, the Board 2nd the Court shall
Yie whether the altorney lacks the capacity fo practics law. if on due consideration of
the matter the Court concludes that the attorney lacks the vapucity o practice jJaw, it
shall enter an order iransferring the attorney to disability inactive status for an
indefinite pericd and until the further grder of the Court.

le} Ingbility to Properly Defend. If, during the course of a disciplinary
proceeding, the respondent is unahie to assist covnsel i defense of the maetier dus to
mental or physical Incapacity, the Court.shall immediately transfer the respondent to
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tisability inactive status pending detsrmination of the incapacity.

i the Court determines that the sitorney is unable w defend against the charges
of complaint hecause of mental or phyysical incapacity, the discipiinary proceeding shal
he deferred and the respondent retained an “disakility inactive” status until the Court
suhsequently considers n petition for restoration of the respondernt to active status. On
application of the Director, the Court may also make such arder for the parpetuation of
testimeny i the disciplinary proceedings as may be appropeiate.  If the Court

considsring a pettion for restoration defermines o grant the petition, any deferved '

diseiplinary proceedings shall be reaztivated.

if the Court detersnines that the atiomey is able to defend against the charges ot
seimplaint, the disciplinary proceeding shall resume. \

#  Tropsfer to Actye Status on Termination of Disability, Any attormey

transferred o dsability inactive stapuy under the provisions of this ruls shall be

inelipibie to practice law aad shall comply with B, 120-28 poverning suspended
attorneys.  Such attorney may apply for transfer to actve status on nolice 1o the
Director. No such atiorney shall be eligible to practics law untll transferred to active
status by order of the Supresse Courl. Susch appiissdion may be granted by the 'Court
or referved by the Tourt for hearing in accordance with paragraph {d} alsve.

iz Buirden of Procf, In a troceeding seeking an order of trapsfer to disability
insetive status, the burden of prool by clear and convincing evidense shall rest with the
petitioner, In & proceeding seeking an order revoling the digsability inactive status, the
burden of proof by ¢iear antgd convincing #vidence shall rest with the attornay.

i-Patignt Privilege. Bither the filing of an application by an
atterney for transfer to disability inactive status or the fling of an appiication by an
storney for transfer from disability inactive o active status shall be deemed o
constitute & waiver of any dector-patient privilege, The attornsy shall be required to
disclose the name of every psychiatiist, peychologist, physician and hospital or other
ingistution or facility by whom or at which the atterney has been sxamined, svaluated
or treated. The attorney shall fisrnish to the Director written consent ie the release of
such information and records as requested.

1:20-13. Attornevs Charged With or Convicted of Crimes

) Heperti iminal Masters,

{31 Dury of Attornevy Charged. An attorney whe has besn charged with an

indictabie offense in this state or with an equivalent offense in any other state, territory,
cmmornwealts, or possession of the United States or in any federal court of the United
States or the District of Colymbia shall promptly inform the Director of the Office of
Artorney Ethics in writing of the charge, The attotney sisll therealter promptly inform
the Director of the disposition of the matter.
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{24 Cogperation of Law Enforcement. The Director may request the principal
law enforcement efficer of svery law enforcernent agency huving jurisdiction within the
Brate of New Jersey (inzluding municipal snd county prosecutors, the Attorney General
and the United States Attorney} to promptly notify the Director of the Uffice of Attorney
Ethies of any criminal charge flsd againat a New Jersey attorney, incloding all
disorderly, petty disorderly or any second or subsequent motor vehicle charges involving
the uge of drugs or aleohol aad to provide relevant information.

B Aulomadis Temoorery Suspension.

{1 Procedure. Un the fing with the Supreme Court of the Director’s
cartification {hat any attorney authorized @ practice law in the State of New Jersey has
been detsrmined to be guilty fwhether sentenced oy not) it any court of the United States
or the District of Tolumbia or of any state, texritory, commsnwealth or possession of the
Uit States of a sericus crime as hereinafier defined, the Supreme Court sholl ender
an order immediately suspending that attorney fom the practice of law unti final
disposition of a discipiinary proceeding v be commenced at the conclusion of the
criminal proceeding whether ¢he determination resulted from a plex of gaily, 110 conrtest,
or noio contenders, or from a verdict after trial or otherwise, and regardless of the
pendency of any appeal. A copy of the order of suspension shall imediately be served
oy the attorney. On good cause shown, the Bupreme Court may set aside the grder when
it appears in ths interest of justice to do so. Nothing herein shall be construed fo
prechide the appiication for a tumnporary suspension otherwise allowable by coust rule,
of any attorney determined te be guilty of any other orime.

(2 Serinus Trimes Defined. The tsrm “serious osime” shall meluds gny crime
of the first or sevond degree as defined by the New Jersey Code of Coiminal Justics
(N.J.8.A201-1 et seq.}; or any felony of the United States or the District of Columbia
ar of any state, territory, commuenwealth or pussession of the United 8tates; or any other
orime of this state or of the United States or the District of Columbia or of any state,
territory, commenweslth or possession of the United Btstes, a necessary slement of
which, a& determined by the statutory or common law definition of suck eriize in the
jurisdiction where the judgment was septersd, involves interference with the
adipinistration of justice, fise smwearing, misvepresentation, frand, deceit, bribery,
asxtertion, missppropriation, thefl; or any attemnpt or & conspiracy or solicitation af
another ¥ commil & “serious crimey” or vinlatons invelving criminal drug offenses,
sxzcluding solely minor possessory offenses.

{3t Beipsmloment Am attorey suspended under the provigions of paragraph
{1} may apply to the Court, on notles to the Director, for reinstatemens immedistely on
the filing of 2 certificate demonstrating that the uaderlying convietion of or plea to a
gerious crime has been reversed. An order of reinstatement will not lerminate any
disciplinary proceeding then pending against the atforney.

fe} i iscigline,
(i onclugive Bvidence, In any disciplinary proceeding Instituted against an
altorney based on criminal or quasi-criminal conduci, the conduct shall be decmed to

be conclusively establisbed by any of the following: a certified copy of a Judgment of
cotwiction, the transcript of a plea of guilly to a arime or discrderly persons offenss,
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whether the plea resuits either in a judgment of conviction or admissibn to a
diversionayy program, 2 plea of ne contest, or rolo coniersdere, or the transcrist of the
plea.

{2) Provedure. At the conciusion of all erininal matters, inciuding disorderly
persons offenses, involving ndings or admissions of guilt that 4re not the sublect of a
direct sppeal, or at the conciusion of all dirsct appeals from 2l such maters, the
Birectos may file directly with the Board and serve on the regpondent or counsed, if any,
a motion for final discipline bassd on a criminal conviction or admission of gullt
specifving the sanction requested. Within 21 daye afier service of such motion the
respondent shall file with the Board and serve on the Director & brief together with any
other permisaibie flings. The Director may within 27 days thereaffer fite and serve any
regponding brisf, If the respondant sither fadls 1o Gle a timely Yriel or timely Sles g brief
which doss not disagree with the sanction requested, no oral argizment is required and
the Board may decide the matter on the record. In all other cases the Board shall notily
the parties of a date for oral argument. Following oral srpument, the Board shall lssus
its decision and recommendation for final discipline to the Supreme Cowrt,

The sole {ssue 10 be determined shall be the extent of fipal discipline to be
inmiposed. The Board and Court may consider any relevant evidence in mitigation that is
rot incensistent with the essentizi cloments of the orimainal matter for whivh the

attormey was convicted or has admitted guilt as determined by the statute defining the

criminal maiter. No witnesses shall be allowed and no oral testimony shall be taken;
however, otk the Board and the Court may consider written materials otherwise
allowed by thia rule that are submitted to &t. Either the Boatd or the Court, on the

showing of good cause therefors or on itz own motien, may remand a case to a trier of

fact for a limited evidertiary hearing and report consistent with this subsection.

Nothing in this rule shall be censtrued to preclude the Cffive of Attorney Sthics
from filing a complaint and procesding by hearing where the Direstor determines that
procedure to be appropriate.

1:20-14, Reciprocal Discipline and Disability Proceedings
[EX Reclprocal Attornev Digeivline and Digabilivy,

{1} Eevortine Duty. An aticrney admitied to practice in this state, including
these ativmeys speciaily anthorized for & limited purpose ur in connsction with a
particular proceeding, shall promptdy inform the Director in writing on transfer to
digmbility-inactive status or on dnpesition of discipline as an stlerney oF otherwise in
connection with the practice of faw in snother jurisdiction, nchuding any federal court
of the United Btates or the District of Calumbia, a state or federpl edmindstrative agency
gr ethey ibunal, a court of any state, wrritory, commonwealth or possession of the
Uniited States,

(2], FErocedure. On the fiing with the Hoard and service on the respondent by
the Director of & rmotion for reciprocal discipline or disability attaching & certified or
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exempiified copy of 8 judgment or arder thal demonsirates that an attorney admitted to
practics i this state, including those silorneys specially authorized for & Humited
purpose ar in connection with & particular proceeding, has been transferred to
Gigability-inactive statys or disciplined as ar atiorney or otherwise in cormection with
the practice of law by another court, agency or tribunal, the responders shall have 21
days after service of that motion to file and serve any brief containing auy claim
predicatad on the grounds set forth in subsection [4] hereel that the rscommendetion
te the Suprems Court of the fmposition of the identical activn or discipline by the Board
would be unwarranted, togethsr with the reesons therefor, The attorney shall have the
trarders of cutabiishing by clear and cenvincing evidence the grounds assertsd. The
Directer shall prosecute these procesdings and mmay submit a reply brief within 23 days
after the expiraiion of the attorney’s time for fling,

{3) Stay of Foreign Proceedings. In the eveni ihe discipling or disability
imposed in the other Durisdicton bas been stayed there, procesdings under ¢hiv rule
shall be deferred until such stay explres unless pood cause appears (0 the contrary.

{4} Boagd Degigion. On the expirstion of the time allowed for the Divector’s
filipg of 3 reply brief, the matter shall be set down before the Board. ¥ the respondent
either fails to flle a timely brief or tizmely files a brief that does not coptest the sénction
requestad by the Director, no sral argumens is required and the Board may decide the
matter o the record. The Board shall recotmmend the imposition of the identical action
or discipline unless the respondent demonstrates, or the Hoard finds on the face of the
record on which the discipline in ansther jurisdiction was predipated that if oleasky
appears that:

(A} the disciplinary or disability order of the foredgn jurisdiction was net
entersct:

(81 the discipiinary or disability order of the foreign jurisdiction does not appiy
o the respondent;

€3 the disciplinery or disability order of the forsign jurisdiction does not
remain in full force and effect as the result of appellate proceedings:;

D1 the procedure followed in the Torelgn disciplinary matter was so lacking in
notice ar opportunity to be heard as to constitute a deprivation of due process; or

(B} the unecthical cenduct established warrants substaniially diferend
digcipliine,

When the Board determines thai any of said clements existy, it shall make such
recommengation to the Souwrt as it deems appropriate, The Director may argue that the
faw of this state or the facts of the case do or should warrant the imposition of greajer
digeipiings than that imposed ia other furisdictions, but in such event the Director shall
bear the burden of establishing such contentions by ¢lear and convinelng evidence, In
the event that the Board determines that the Trector hag met the burden i this regard,
the¢ Bosrd shall recommend the imposition of such greater discipiine as it desms
appropriate,
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5 Conclusive Evidence. In all other regneets, a Bnal adjudication in sanother
coutrt, pgency or trivanal, that an aftorney adeitted to practice in this state, Including
those siterneys specially suthorizeéd for a limited purpose or in connection with a
partizular proceeding, has been transferred to “disability-inactive” status or is guilty of
urothical conduct in another furisdiction. a8 an attorney or otherwise in connection with
the practice of law, shall establish consiusively the facts on which it rests for purposss
of # disciplinary proceeding in thig state,

{b iprocal Judicial Discioline,

(13 Beperting Duly. Any attorney admitted to practice in this state shall
promgaiy inforsm the Dirgctor in writing on being suhjected to discipline as a judge in
aty other jurisdiction inchuding any federal court of the United States or the District of
Columbia, a state or federal administrative agency or other tribunal, a cowrt of any state,
territory, communweaith or possession of the United States,

21 Procedyres For Forejmn Judicial Determination. Ou the fiing with the
Board and service on the regpondent by the Director of a moton for final diszipline
atiaching a certified or exemplified copy of & judgment or order that demonstraies that
an attorney admitted to praciics in this stale has been discipiined as a judge by another
omuirt, agency oF tribunal, the matter shall progeed & accordance with subsections {a){2)
through (5%

&) Procecure ¥or Hew Jersev Judicial Determunation. I a motion for final
discipiine is based on 2 final determination of unethical judicial canduct by the Supreme
Court of New Jersey, that determination shall conclusively establish the fagis on which
it rests for purposes of an attorney disciplinary proceeding, In such case the Pirscror
may fie directly with the Board and serve on the respondent or counsel, if any, a motion
{or reciprocal discipline, Within 21 dave efter service of such mation the respondent
shell file with the Hoard and serve on the Director & brigf together with any other
permissible #lings. The Director maay within 21 days therealter file angd serve any
regponding brisf. I the respondent either fails to file a timely brief or tirnely files & brisf
that does not disagree with the sancion reguested; ne oral argunent is requdired and
the Hoasd may deside the matter on the racord. In all other cases the Beard shall notify
the parties of a date for oral argument, following which the Beard shall issue its decision
arsd recommendation % fina) discipiise to the Supreme Court,

The zole issue to be detenmined under this section shall be the extent of final
digcipline to be fmposed. The Board and Court may consider any reievant evidence in
mitigation that {s net Inconsistent with the Sndings of fact and determinations of ths
Suprems Court of New Jersev in the judicial proceeding. No witnesses ghall be allowed
aud no oral testimony shall be taken; however, both the Board and tihe Cowrt may
congider written materials ctherwise allowed by this rule that are submitisd to it. Bither
the Doard or the Court, on the showing of goodl cause therefore or on Its own motion,
meay remnand & case to 2 special ethics master for & Hmited evidentiary hearing and report
consigtant with this subsectipn.

] Attorney Discipline Basgd on New Jergey Judiclal Discipline, Where &
judge has been removed or disciplined pursuant to R, 2:14 or 4:15, respectively, those
procesdings shall be conclusive of the condust en which that discipiine wae bassd In
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any subssquent discipinary proceeding brought against the judge arising out of the
pame conduct, Attsruey dissiplinary proceedings may be taken in accordance with R
1:20-14 (b2

il Alternative Procedure: Complaint, Nothing in this rulz shaXl be canatrued

te preciude the Director from fling a corplaint pursuant to R, 1:20-4 where the Divector
datermines that procedure to be appropriate,

i:20-18. Qisciplinarv Review Board

{a} Appsintment; Officers. The Supreme Court shall appoint & Disciplinery
Reviow Bogrd consisting of nine members, at least five of whorm shall be attorneys of
this state and at least three of whom shall not be attorpeys, Members shail be appoiated
for three-year terms and may be reappointed in the Supreme Court's discretion. The
Supremes Court shall annvally designate a chair and vice chalr of the Beard froms among
s membsrs, .

by £dhce of Counsel The Supreme Court shall essablish an Ofice of
Disciplinary Review Beoard Counsel and shall, with the advice of the Board, appoint a
counsel who shall be a member of the bar of the State of New Jprssy, Neither sounse],
assigtant counsel nor sizfl shall be permitted to otherwise engage in the practice of law
nor to be atherwise employed except as may be provided by these rules and R 1:17.
Counsel for the Board sball hiave the autharity to:

{1 provide lepal counsel and advice 16 the Board;

2 represent the Board before the Supreme Court when so requested by the
Court or the Director;

j351] serve a3 the sporetariat for the Board;
4] maintain permanent records of all mattsrs considered hy the Board;

{5} prepare annually, jointly with the Director, a praposed budgen for the
attorney disciplinary system of the state;

(6 reconunend to the Board, for its adoption, subject to approval of the
Supreme Court, regulations governing its own adrainistrative procedures;

{7} hire and discharge all staff of the Ofce of Discipiinary Review Board
Counsel congistent with personnel policies of the Mdiciary and sulbject to the approval
of the Chisf Justice, and recommensi the hirltig of assistast and depuiy counsel subject
to the advice of the Bosrd chalr and spproval of the Supreme Court,

{81 perform such other duties as may be specifically assigned by the
Hsciplinary Review Board or the Suprems Court.

{ci Luorum: PHasenting Renort. Five members of the Board shall constitute a
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quorum and ail determinationa shall be made by a majority of a quorum, provided
however that a determination that discipline be imposed or a recommendation for
temporary suspension shall have the concurrence of at least five members of the Board
whe have considered the record and briefs, if any; and provided further that at least
three of them were present at any oral argument. Any Board member not concurring in
& majority decision may file a separate report.

{d)  Regulations. The Board may, subject to the prior approval of the Supreme
Court, promulgate rules governing proceedings before it.

(e) Review of Final Action.

(1) Ethics Actions Subiect to Review. The Board shall review, upon the filing
of an ethics appeal by the original grievant or the Director, the following actions taken
by an Ethics Committee, a special ethics master or by the Committee ocn Attomey
Advertising:

(i) a determination to dismiss after investigation on the basis that there is no
unethical conduct.

{if) a determination to dismiss made after hearing on the basis that there has
been no unethical conduct. .

(2) Perfection of Review. The original grievant or the Director may, within 21
days after receipt of notice of the action, file with the Board a notice of appeal in the
form prescribed by the Board and shall serve a copy thereof by reguiar mail upon the
respondent, and, where appropriate, the presenter and the secretary of the Ethics
Committee, the Director or the Cominittee on Attorney Advertising, The notice of appeal
shall have attached a complete copy of the investigation report. The secretary of the
BEthics Committee or of the Committee om Attorney Advertising or the Director, as
appropriate, shall provide the record of its proceedings to the Board within ten days
after its request. Within 21 days after receipt of the notice of appeal the respondent, the
Ethics Committee, the Director, or the Committee on Attorney Advertising, as
appropriate, may file a response with the Board.

{3) Review; Disposition, The review by the Board shall be de novo on the record
with or without oral argument as it shall id its discretion determine. It shall by written
determination affirm, modify, or reverse the action appealed from and rmay remand the
matter for such further proceedings as it may direct. Review by the Board of decisions
by the Committee on Attorney Advertising shall be limited as set forth in Rule 1:19A-
4ib) and (d). '

il Recommendations for Discipling.

{1 Generally. All recommendations for discipline received by the Board,
except for admonitions and those consent matters that are reviewable only as to the
recommended sanction, shall be promptly heard de novo on the record on notice to all
parties. Recommendations for discipline filed by the Committee on Attarney Advertising
shall be reviewed in accordance with Rule 1:19A-4(f). The Board’s review shall include
any portion of the charges dismissed by the trier of fact.
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{2} Procedure; Waiver of Hearing, The notice of Board hearing shall contain a
briefing schedule for the parties. Within ten days after receipt of that notice, the
respondent and the presenter shall enter an appearance with the Office of Disciplinary
Review Board Counsel. At that time, respondent may agree in writing to proceed on the
record and waive oral argument. The waiver shall specify whether or not respondent
agrees with the conclusions and recommendation of the trier of fact. Neither the
presenter nor assigned ethics counsel may elect fo waive oral argument but if
respondent has filed a complete waiver, the Board may elect to review the matter without
argument.

j46] Disposition. The Board shall render a formal decision including findings
of fact and conclusions cof law as to each issue presented, and shall make a specific
determination as to the appropriate disciplinary sanction, if any, to be imposed, except
in those matters in which a reprimand has been recommended and the Board
determines to impose an admonition. When the Board determines to impose an
admonition rather than a reprimand, it shall promptly issue a letter in accordance with
partagraph (4} of this Rule. The letter shall include a statement of reasons for the Board’s
conclusion that a lesser sanction is warranted. The Board's disposition shall require
respondent to make reimbursermnent of disciplinary costs in accordance with R. 1;20-17.
The Board’s decision shall be promptly filed with the Clerk of the Supreme Court and
served on the Director and the parties by regular mail.

4 Admonitions. All post-hearing recommendations for admonitions received
by the Board shall be considered promptly de novo on the record below on notice to all
parties. Admonitions recommended by the Committee on Attorney Advertising shall be
reviewed in accordance with Rule 1:19A-4(f). In its discreticn the Board may direct that
the transcript be produced, briefs be filed, or that oral argument be held. Except in
minor unethical conduct matters the Board, in its discretion, may direct that a panel
report recommending an admenition be treated as a recommendation for greater
discipline. In that event, ail proceedings shall be held in conformance with paragraph
(1) above. The Board shall have the authority to impose an admonition together with a
direction for reimbursement of costs, When the Board determines that an admonition
should be imposed, including admemition by consent, it shall issue the letter of
admonition. When the Board determines that no ethics violation has occurred, it shali
dismiss the charges. The Board’s determination, in letter form, shali be sent promptly
to the respondent by certified mail. Copies shall be forwarded by regular mail to the
Clerk of the Supreme Court, the Director, the Ethica Committee, the Committee on
Attorney Advertising, if applicable, and the original grievant, if any. The Supreme Court
may review admonitions in accordance with Rule 1:20-16(5].

4] Consent Matters. On its review of a motion for imposition of discipline by
consent pursuant to R. 1:20-10({b), the Board may either grant the motion and accept
the recommendation, or deny the motion. If denied, the disciplinary proceeding shall
resume as i no motion had been submitted and no such submission shall be
evidentiary.

(h) Constitutional Challenges. Constitutional challenges to the proceedings
raised before the trier of fact shall be preserved, without Board action, for Supreme
Court consideration as a part of its review of the matter on the merits. Interlocutery

3
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relief may be sought only in accordance with Rule 1:20-16{){1).

i Teraporaey. Suspension. Un receipt of evidence demonstrating thar an

attorney ﬁuojeci to the discipiinary jurisdiction of this state has committed & vivlation
of the Fales of Frofessional Conduct, casslaw or vther authority, or is under a disability
as hersin defined, and poses & substantial threar of serious harm to the public or, where
necessary 1o protect the interests of an aftornay, a client or the public, or where
stherwiss authorized by these rules, the Board may, oo the motion of the Directer, or
on its gwn metion, recommend to the Supreme Qotart that an attornsy be suspended
temporarily from practice upon such terms and sonditions as it desms appropriate.

4] I ition of 3s ng. In addition to any other authority granted by
these Rules to hnpose op recommend the 'meositiﬂm of cogts inouwyred in the prosecution
of disciplinary procesdings, the Board may Impose appropriate Sia.nctmns, inchading
monetary sanctions as a form of discipiine. The Board ahal! limit the imposition of such
sanctions to those exceptional ciroumstances in which other forms of discipline are not
appropriaie & accomplish the purposes of attorney distipiine,

&
When, a matter invalving a (.etermm&tzcn by & Fee Cmmztmc or a signed Smpuianon ef
Sertlernent is referred o the Director because of the aticrney's failure to comply witida
30 days of receipt of the arbitration determination, or of the date set forth in the
stinulation, the Board, upon motion of the Directer and after affording the attorney an
opportunity to be heard, may recommend o the Supreme Court that the attorney be
temporarily suspended until compliance with the determination or stipulation,

a Feg Arbitration Anpsals. The Board shall review an appeal from a

determination of a fze arbitration committse in accordance with B 1:204-3{c].

i) Exemption, From Costs. As an agemuy of the Supreme Court, the
Inisciplinary Review Beoard and any lawiully appointed designés shall be exempt from
the payment of any court custs :"ez;mrcd by taks of law of the State of New Jersey
including, but oot limited to, the filing or ducketing uf any document, deposit for costs
or servica of process.

it Committes on. Disglpiimary  Decislons:  Publication of Discipiibary
Dispasitions. The Chief Justice shall appoint a Committes on Disciplinary Decisions to
revisw Disciplinary Review Bosrd decisions to determine which should be published.
Iiecisions of the Board shall be published only affer entry of a dispositional Supreme
Court Order and ondy i se dirested by the Supreme Court or if approved for publcation
By the Committee o Disciplinary Decisions. Any person or entity may sesk publication
of a disciplinary decigion by submitting to the Conumnittes # written reguest explaining
the bagis for the request and identifving In what way the decision: {3} determines a new
and imporiant question of professional condust, or 2] alters an astablished principle of
professional conduct, or (3) establishes or changes & practice or procedurs, or (4] is of
cemtitaning public or professiomal interest and Importancs, or (3] clarifies a ponciple or
proceture.

1:20-15A. Final Disciplinary Determinations; Sanctions

a8} ,ggg;: s of Discipline. Tha imposition of final discipline may include any
of the following sanctions, all of which shall be public:

{3 Digharment. An attorney who is disharred shali have hig or ner name
permanently sirfcken from the roll of attorneys.

{2} Indetermipate Suspension, Unless the Court's Order provides otherwiss,
an indeterminate suspension shall probibit the attorney fromn seelkting reinstatement for
a minimum of five years,

{3} Temm of Suspension. Absent special ¢ircumstances, a suspension for a
term shall be for a pericd that is no Ioss than three months and no more than three
YEETS,

4]  Censure.
8} Reprimand,

B} Congditiona The Supreme Court’s Grder may provide for one or more o
the foliowing, sither as a part of 2 sanction {(mposed pursuant 1o paragraph (] or as a
condition 16 reinstatement:

{1} Financial controls inchading, but oot limited to, a designated co-signatory
far all attorney trust arsd business account checks;

2 Rastrictions on the ability to practice Including, but not limited te, the use
of & supervising attorney approved by the Qffice of Attorngy Bthics as a prereguisife to
engaging i the privete practice of law;

{31 Substange abuse conirol including, but not limited fo, requiring
abatinence, testng, and an identifisble commitment to appropriate support groups:

{4}  Mental hiealth treatment and counseling, togethar with a finding of fitnsss
to practice by « mental heaith professional approved by the Office of Attorney Ethics;

{31 Taking and passing the New Jersey bar examination, as well ag meeting
all pthesr qualificationy for admission includisg, but ot Hudled to, a certification of the
attorney's good character by the Supreme Court after review by the Committee on
Character; and

5] Such other conditions as may be desmed approprigte in the lght of the

sircumstances presenfed inciuding, but not limited to, probation or s suspended
suspension,
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1:20-16. Actinn by the Supreme Court

Review of Recommendatione For Disharment. The Supreme Court ghall

{ay
review all decisions of the Board that recommend disbarment. The review shall be on
the basis of the decision, the Lanscr:pt of the hearing before tha Board, any hriefs Gled
with the Hoard, and the record of the ;}maee«dﬁ'zgs hefore the Ethics Committee, i any.
The record shall be supplememed by the filing of briefs and by vral argument befare the
Supreme Court in accordance with R, 2;5, 2:6 and 2:11, inscfar as appiicable,

it} Baview pf Other Final Disciplinary Determinations. In all masters other
then these in which disbarment has besn recorminended, the Board’s decision shall
becownse final on the entry of an appropriate Crder by the Clerk of the Supreme Cours.
Unless the Court otherwise Orders, entry of a final Order of discipline shall be stayed
oy the fiing of & rimely petition for review of the Board’s decision. by the respendent or
the Office of Attorney Ethics or by the entty of an Order scheduling the matter for
briefing and, whers appropriate, oral asgument an the Court’s ows mation,

The {2ourt may, on i3 own motion, decide to review any determination of the
Hoard where disbarment has not been recomimended.

Either respondent or the Olfice of Attornay Bthics may seek review by fling a
notice of petition for review within wwen'y days of Sling of the Poard’s decision with the
Court. The notice shall be accompanied by nine copies of 2 patition for review, which
shall be a brief {hat meets the format regquiremments of Bule 2:12.7{a). The responding
party shall serve and file a responding brief within ten days of the filing of the patition
for review. A reply brief, # any, shall be served and filed within seven days <herssfior,

If the Court grants the petition for review, the record before it shall consist of the
brizfs filed on the petition and ihe record developed below, consistent with paragraph
{a} of this Rule.

The Court may, in jts discretion, slect to determine any maltsr on the papsrs
subspitted to it without oral argument.

Usiess the Court stherwise dirgets, the entry of its disposition shall vacate any
stay in effoct.

{c} [z Novo Review. Supreme Court review shall be de nowo on the reeerd.

{d3 Hon-Appeaiable, Matters. The Boards declsion shall he fnel and nat
subject te further review by the Court, whether by appeal by leave or in any other
manner, in al maitters considersd by the Board pursuant to B 1:30-15{e}{ Lifl and R,

1204310

&) Loepsent Drders. Except for admonition by consent, on acceptance by the
Pisciplinary Review Board pursuant to B 1:20-18{g) of a metion for impositon of
diseipline by consent, the record of the proceedings shall e fited with the Clerk of the
Ceourt for entry of an order of dizcipline in conformance therewith. The order shail be
antered within 30 days after fling of the record,

i) itk t

{3 Interipoutory Review. An aggrieved party may fils with the Supreme Coust
a motion for leave to appesal to seek interfocutory review of a constituiional challange to
procesdings pending befors the trier of fact or the Board. The motivn paptrs shall
sonform to ¥, 2:8-1. Leave to appea) may be granted only when neosssary to preveot
irreparable injusry. il leave {o appeal is granted, the record helow may, it the diswretion
of tha Court, be supplementad by the filing of briels and oral arguanent. The filicg of zny
melien to the Supreme Court for interlocutery review anthorized by these rules shall
not automatically stay discipimary proceedings wunless the Court emiers an order
apecifically granting a stay pending its resolution of the request.

5433 Fipal Beview. In any case in which a constitutional challengs to the
prozesdings has been properiy raised balow and preserved pending review of the merits
of the disciplinsry matter by the Supreme Court, the aggrieved party may seak the review
of the Court by procesding in accordancs with the applicable provisions of paragraph
{b} of this rule.

() Review of Cther Matters. All recommendations of the Board other than
theoss otherwise referred o in ﬂ:us ruls shall be reviewed by the Supreme Court on the

#ull cecord below, supplemented az it may order on its swn or a party’s motion.

th}  Resitaint on Atigrney Accounts. A Supreme Court order aposing interis

or final discipline may include = restraint on the disbursemesnt of funds from accounts
maistaingd by the respondest pursuant to Rule 1:21-6 or from other appropriate
accounts. Applications for release of those funds shall be governed by Pule 1:20-23,

(i FPractice of Lauw Prohibited. No attorney who has been ordered disbarres,

suspanded, or transferred to disability-inactive status shafl practice Jaw afier such
disbarment or during the peried of such suspension or disability, and every order of
disharment shall include a permanest injunction from such prectice.

{i ranticin w in Violation of Supr ot Drder. Whenever there ig
reason to belisve that an aftorney way have vislated an Order of the Supreme Court
prehibiting that agiorney from practicing law in this state, the Director may refer the
underiying (acts to the appropriate law enforoement agency. The Direcior alse may file
and prosecute an action for contempt usder R 1:10-2. Any ection under R, 1:10-2 shatl
be fnstituzed on order 1o show cause o the Assignment Judge of the vicinage in which
the respondent is alleged to have engaged i the prohibited practice of law,

ki Agvige to Suspended and Disbarred Attormevs.Suprame Court Qrder. An
order of the Supreme Court suspending an atterney shall contain a provision specifically
advising the atterney of the reguirements of R, 1:20-20(51{15] for flng an affidavit of
compiance within 30 days with the Director, the Clerk of the Supreme Court, and the
Board; and of the serious consequences for failure to fully and timely comply with those
requirements as provided in B, 120-20(c).
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1:20-17. Reimbursement of Disciplinary Costs

faj Gengrally. Except in extraordinary cases, the final order of discipline er
final order of transfer to disability-inactive status shall impose cosis as repommended
by the Discipiinary Review Basrd.

b A tandg Nat {C Assegsed. Tn caloulating its recommenda-tion
the Disciphinary Review Boeard shall assess both hasic administrative costs and
disciplinary expenses actuaily incurzed.

{1}  Basic Admipisirative Costs. Basic administrative costs shall be asssssed
as follows:

A1 For final Discipline by Cousent {(inchuding Disbarment by Conseny, if
tendered prist to hearingl, $650.

(B}  For a Motlon for Final Disciptine or & Motion for Reciprocal Discipline,
$io00. .

£ Fer other final discipline or transler to disabiiy-inactive status ordersd
by the Board or the Court, including Admorstion, Reprimand, Censure, Buspensgion,
Transfer to [Hsability-Inactive Btatus, Disbarment and Disbarment by Consent
tenderad alter ‘he commencement of hearing), $2,000.

2} Disciplnary Expenees Actuaily Inonrred.. Disciplinary expenses actually
incurred shall be separately assessed, intluding, but not limited to, the following:

[Pt Costs of any outside experts, such as accountants, auditors, interpreters,
physicians, and other consuitants;

(B Charges for service of process and notics by publication;

{C]  Transcript and recording of COUTL Teporier <osts;

T Costs of & gpecial ethics master;

{E] Disciplinary Review Board seproduction costs a2 15 centy per page;
g Costy and fees paid 1o withess;

fo} Digpates, Procedure. On the sntry of an ordsr mpesing final discipiine or
fnal wansfer fo disabdlity-insctve status by the Buprsme Court thal inchudes an
authorization for imposition of costs, Counsel to the Board shall promptly furnish the
respopdent with a sietement of disciplioary costs, Within 20 days thereaftor the
reapondent shall refwburse in full 8l basle sdministrative costs and such disciplivary
expenses actually incirted as fo winel there is no digpute. A respondent disputing any
inciuded actuslly-incurred disciplinsry expense shall, withdn that time, specHically
detail in writing the fteme disputed and the factual basis for the dispute. The Hoaxd
shall seview a timely filed lurter of dispute withoot oral argument. Board Counsal shall

5&

notify respondent of the Board's decivion, which shall be final end not subject to appeal.
Respondent shall remit full payment of any balaaes due within 20 days after recgipt of
said notice. Irterest shall be charged on the unpaid balance of costs assessed beginting
ten days after the date the asssssment becomes final, The rate of interest charged shall
be 10% per annum, or such sther rate sstablished by the Bupreme Court from Hme fo
tima,

interest shall be charged on the unpaid balance of costs asseaged beginning fen

dars after the date the assessment becomes fimal, The rase of interest charged shail be
10% per anmum, or such other rate estabished by the Supreme Court from tine to time.

{d} Cindme of Extrasrdinary Fineacial Hardshiyn, Service on respondent of the

‘statement of disciplinary costs shall be ascompanied by a notice advising that, in the

event of inabiity to make payment by reason of extraprdinary finsncial hardship, an
installment payment schedule may be reauested in writing, The request shall be made
in writing within 20 days after service of the statement on respondent and shall inchade
a proposed payment plan and be supported by a detalled statement of reasons together
with such informatizn specified in the notice. Respondent shall certify the truth of the
information provided in accordance with R 114-4.

The Board shall review & tmely reguest under this section. The Beard's decision
shall e final and not subjest to appeal. Un respondents failure to comply with the
schedule of payments, the entire vapaid belance of disciplinary cosie shall hecome
immedintely due angd payable. Board Counsel may, in the exercise of discretion, decline
io enter inte further instaliment agreements with a respondent who has already
defaulted on an agreed installasent plan.

e} Fallure to Pay Disciplinary Costs.

3] Temporary Suspension. Oo & defauls in peyment required by this rule,
Boazrd Counsel, on ten days gotice to the respondent, may fle with the Suprems Court
a gertification of the default. The Bupreme Court shall forthwith enter an ordsy
temporarily suspending the attorney from the practice of law unsil payment is made axnd
ugntil further grder of the Court.

s Denin!l of Reinstaterner?. The Supreme Court shall pot consider &
recummendation for reinstatement unless accompanied by a Board certificadon that all
assensed discipiinary coats have been paid.

{3 Dorketing Judginent. Upon certification of the amount of dissiplinary
coets assessed and due, the Clerk of the Superior Court shall, without fes, entor cn the
civil judgment and order docket both the order authorizing eosts and Board Counsel's
certification of the amslnt due. Upon payment, Board Counsel shall execute & warrant
for satisfacton.
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1:20-18. Supervizion of Disciplined Attorney

{a Generally. An oréer of diseipline or reinstaterxent enfered by the Supreme
Court may require the respondest fo practice law under supervision by a practicing
attoney. Juch order shall include the general condifions preseribed by this rule and
such specific additional condigions as the Director may require with the spproval of the
Supreme Court.

{b} Vislation of Sngervision or RPCs. The supetvisor and the respondent shall
report promptly to the Director any facts that appear o constituts a viclatisn by the
respondent of the Rules of Professional Conduct or the conditions of supsrvision.

fed fental or Physical Dsability, The supervizor and the respondent shall
report promptly fo the Dirsctor any facts that appear to demonsitate alcohs! or
substance abuse by the respondssid, or that indicate that the respondent may be
incapacitated from prasticing lsw by reason of mental or physical infirmity or iliness.

H Weskly Conferences. The supervisor shall confer in person with the
respondent at lpast weekly to review the statis of all matters bedng handied.

ief  Time Records. The respondent shall maintain contemporansous time
records on all legal matters, which shall be retained for a minimum of gne year after
termination of the supervsory period.

(1] New Gasga. The respondent shall not accept any cases without the prisr
approval of the supervisor.

m Respondent’s Moenthly Reports. The respondent shall provide montidy
Case Listing Reports to the supervisor by the fifth business day of each month, iisting
for each case assignes fo the reapondent: {3} the case caption, {2} the full name and
address of the clent(s], (3) o byief duseripton of the nature of the cass, (4] a brief
narrative of its current status, {5) the name of &l opposing attorneys, and B! in all
Lsigated matters, the name of the court and docket aumber, as well as the names of ali
Jadges before whom the attorngy appeared dhring thef month. The regpondent shall
c:eszy ai monthly reports in accordance with Rule 1:4-4{ {b). Reports shall be submitted
in a form acce‘pftaule £ the Director.

et Supervisor's Guarteriy FReports. The supervisor shail provide fo the
Director the supervisor's Quarterly Reporis n & form accepisble to the Divector
beginnimg on the tenth business day of the third month following respondent’s order of
digoipline or of reinstatement by the Supreme Court of New Jersey tiposing Conditlons
of Supervision. Reporis shall he made quarterly thereafier on the f=nth business day of
the menih, The guarterly report shall be certified in accordance with Rule 1:4-4{b} and
shall have appended o it a copy of each monthiy Case Listing Report submitted by the
responddent during the gquartsr. The quarterly report shall set forth the supervisor's
eoverall analysis of the handiing of all lagal matters entrusted to the respondent ang shall
indicats spec;’ﬁra.l} whether, in thes sxﬂperviscrs judgmest, he respondent’s handling
of any matter is unsatisfpctory. The supervisor shall support his or her a:o*}ciusmns Ly
a brief statement of facts and reasons.
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i} inangial 1oy cepi Ingtructions. During the term of this
supervision, the supervisor shall instruct the reapondent as to the proper mainteneance
of trust and business accounis and records i accopdanse with RPC 1,15 and Rule 1:31-
a.

il Selection of Supsrvigor. The respondent shall submit the name of a
proposed supervisor to the Direcior for approvai.
x} Termination of Superviglon. After the expiration of time set forth in the

order of distipline or ssinstatement imposing the Conditlona of Supervision, the
respondent shall agply to the Supreme Court for termination of the conditions o notice
to the Diractor, who shall fle a report and recommendation with the Caurt,

I Eailipe fo Comply, If during the term of the supervision, the Director
hecomas aware of facts thai should be brought fo the Court's attention, such a8 a
respondent’s adlure t comply with the conditiens of supervisionora sugservﬁsar‘s faijure
to comply therewith or a regiiest 1o be relleved, the Dirsctor shail petition the Court for
an agpropriate ordar on notice to the supervisor and the respondent,

1:20-19. Appeointment of Attorney-Trustee to Protect
Clients’ Interest

(a}  Juzisdighion: Appombment.
{3} Regular Attorney-Trustes, I an attorney has been suspended or disbarred

o ranslersed to disabillty-dnactive statug and has not complied with R 1:20-20 {future
agtivities of disciplined or disability-inactive attorneys), or has abandoned the law
practize, or cansot be located, or has died, and no parimer, sharelbiclder, executor,
administrator or other responsible party capsble of conducting the respondent’s affairs
ag stated hersinafter is known to exisi, the Assignment Judpgs, or designee, in the
vicinage in which the atiorney meaintained a practice wmay, en proper proof of the fact
and on the application of any interested party, appoint pne or more members of the bar
of the viginage where the law practice is situale as atiomey-trustee. Where a responsible
party capable of conducting respondent’s affairs is konown o exist, and where that
person is a New Jersey atiomey or has retained a New Jersey attorney, thet attomey
may be appolnted and directed o take appropriate action. Notics of an otder of
agﬁgomtment shall be givern: 1o the D¥rector of the Office of Attorney Ethics and the
secretaries of the appropriate Ethics Comunities and Pes Commitiee and county bar
assooiation in thﬁ Vi{:}i’lﬂgﬂ

(2} Termporary Attomey-Trugtes. When, in the epinion of the Assignment Judge,
an atiorney is otherwise unzbie to cary otz the sfterney’s practice temporarily so that
clisgits’ matters are at risk, the Assignment Judge, or designee, in the vicinage in which
the alterney maintained a practce may, on preper proof of the fact and on the
application of any interested party, appeint a temporary attorney-trustee for a period of
up o six moenths following the same conditions and procedures set forth in
subparagraph (a){1) of this Fole. The purposes of the tsmporary attorney-trustee shatl
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be to preserve, in go far as practical, the practice of the attorney and all attorney-client
relationships sending a report to the Assignment Judge at 150 days alter appoiitment
as to the attorney’s sondition and ability to resume the prastive. The Assiznment.Judge
may then either dissnlve the tempotsay attemey-trustesship or convert it to & repular
atiorney-trusteeship s if created under subparagrash (pH1) of this Rule,

The temporary sttorney-trustes shall have the powers end vesponsibilivies
zuthorized by the Assignment Judge, as weil as those specifically grented above and
those in paragrapie {o}, (e] and (h), The temporary attorney-trustee shall 1101 have the
powers grasited under peragraphs {d], (f) and {g], except that the Tepurts regquired by
paragraph {di shali be filed,

The temporary attorney-trustee shall not apply for legal fees within the first thirty
days afier appointment, but may 2t any time be awerded ressonable costs and sxpensss
as stated under paragraph B3, including the right fo satisfy those costs and expensgss
from the attorney’s business or personal accounts as directed by the Assignment Judge.
After hirty days from appointment, the tomporary aiiornsy-irustee may apply o the
Assignmsnt Judge for reduced lega! fees below the normat hourly rate in accordance
with paragreph {f).

The attorney whose practice is subfecied to a temporary trusteeship shall have
the right t5 make application at any time for an order vaceling the temporary trusteeship
on notice to all interested parties.

b} Purpnses: Inventory, of Files, Trust and {2ther Agsets The purposss of the
appointment shall be (1) te inventory sctive fllss and make reasonsble efforts o
distrilate themn to clients, (3] fo teke possession of the attorney trust and business
accounts, (3] to make reasonable efforts to distribute identified trast funds o clients or
ather parties (other than the atiorney}, and {4) after cbtaining an order of the court, to
dispose of any remaining funds and assets as directed by the court. The attornay-tristee
shali bave no obligation or liability to the attorney, The attomey-trustee may take
possession of the atisrney’s law practics and, in assordance with R.1:20-30(b){13], all
monies and fees due the atiorney for the sole purpose of ereating & fund for payment of
reasonable fees, costs and expanses of the trusteeship as ordered by ths court undar
paragraps h),

{el Protaction of CY pmation, Any attooney-trustee shell not discloss
any informalion sentained in any files under this rule without the gonsent of the clent
te whom the fle relates, except as nesessary to carry out tie order of appointment or tz
comply with any request from an Ethics Cotnmittee or the Director.

(d} Eeports: lestrugtons. The attoraey-trastee shall fle an initial repert with
the Assignznent Judge or designee within 120 days after appointment and a Anal repost
prior to being discharged. The reports shall describe the nature and scope of the work
accomplished and to be accomplished under this rule acd the significant activitics of
the attorney-trustes in Ineeting the obligations under the rule. The final report must
inchide accountings for any trust and business acsounts, the dispesition of active case
Heg and sny requests for disposition of remalning fles and property. The attorney-
irustee may apply to the Assignment Judge, or auch other Judge as may be designated,
for instructions whenever necessary o carry out or concluds the duties and obligations
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imposed by this rule.

] bnnunity, All attorney-trustees appointed pursuant to this rule shall be
immune frem dability for conduct in the performance of their official dutes in
aceprdance with R, 1:20-7(l This hmeaunity shall not exiend fo employment under
sectom 4.

i Acceptance of Clients. With the consent of any client, the aftorney-trustes
may, but need vot, accept employment to compiete any legal matter.

£ lezal Resporsibility of Attorney. The adtornsy for whom an aiismey-
wustee has been appeinted is Hable to the altorney-trustee for ali fees, voats, and

expensse reastmakly Incurred by the attorngy-ustes as approvad by the court under
paragreph (b

fhy Legal Fees mnd Cosis. The attorney-trustes shell be entitled to
refmbursement fom thd attorney for (1] aztual expenses incurred by the attorngy-
trustee for sosts, including, but not Imited to, reasonable secretarial, paralegal, legal,
accouriting, lephone, postags, moving and storags expenses, and (] reasonable hourly
attorneys’ fess. Application for elwwancs of fess, costs, and expensoys shall be made by
affidavit to the appeinting judgs, or designes, who may eater a judgmernt iu favor of the
aftorney-frustes sgaingt the atteraey. The aspplication shall be accompanied by an
aceounting o = form and substance accepiable to the court. The spplication shall be
made on notive to the atiormney or, if decsased, o the attorney’s personal representative,
or heirs, For good cause shown, an interim application for costs and legal fecs may be
made. The attorney-trustee shall be socorded a prierity aa an sadministrative sxpenss
for all attorney foes, costs, and expenses gwarded by the court. If, after paying the
attorney-trustee, there are funds or assets remaining, the Assignment Judge or dasignee
may make such order of disposition as may be approprisis.

1:20-20. Future Activities of Attornev Who Has been
Disciplined or Transferred to Disability Inactive
Status ’

{a} Prohibited Aspociativg. No attorney or other entily suthorized to practice
Iaw in the State of Now Jersey shell, in connection with the practice of law, employ,
permit or authorize o parform gervices for the attorney or sther entty, or share or vse
office space with, another who has been disbatred, resigned with prejudices, transferred
0 disability-inzctive status, or Is under suspension from the practice of law in this or
any sther jurisdiction.

by Notive to Clients, Adverse Parties and Others. An atiorney who is
suspended, transferred to disability-inactive status, disbarred, or disbarred by consent
or equivalent sancton:

{1] shalil not practice law in say lorm eithet as principsl, agent, servant, clerk
or employee of angther, and shall not appear as an sttorney before any court, justice,
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hudge, board, commission, division or pther public suthority or agency; "

3] ghall not aeeupy, share or use uifice space &I which an sttorney practices

i

lawy

3} shall not firndsh: legal services, give an opinien concerning the lew or it
application or any advice with relation therets, or suggest in any way to the public an
erititiement to practies Iaw, o1 draw any lsgal instrument ) .

&3] shall not use any stationery, sige or adverSsement suggesting that the
attorney, sither alons or with any other person, has, owns, conducts, or muintains =
Iaw office or office of any kind for the practive of Inw, or that the attorney is entitled to
practics law,;

[t} shall, except for the purposes of dishursing trust monies for the 30-day
perod stated in this subparagraph, cease to use any bank accounts or chiecks on which
the atlorney's name appesrs a5 a lawyer or attormney-at-law or in connegtion with the
wards “law ofice”. If the suspension i for a period greater than six meonthe, or invaives
a teraporary suspension that lasis for mere than six months, or involves trassfer to
disability-inactive status, disbarment, disbarment by consent or their sguivalen?
sanction, the agtornsy shall, within the 30 day period prescribed m subparagraph (15],
disburse all agtornaey trust account monies that are appropriate to be disbursed and
shall arrange to tranzfer the balance of any trust monies to a7 attorney admitted to
practice law in this state and In good standing for appropriate disbursement, on notica
te all mierested parties, or dispose of the balance of funds in accordanee with R, 121
681, "Unidentifizble and Unslaimed Trust Fund Accumulstions zand Trust Fands Held
for Misaing Owiters™; however, it shall not be a viclation of this subparagraph for an
attornsy io taks appropriate actien to comply after the stated 30-day period,; :

6} shall, from the date of the order imposing discfpline {regardless of the
sffactive date therpoll, not solicit oy procure any legal business or retainers for the
diseiplined attorney or for any sther atiormey;

{7 shell promptly request the telephone compazny to remove any listing in the
telephone divectory mdicating that the atiomey is 2 lawyer, or holds a similar title;

i8] shall promopily request the publishers of Martindals-Hubbell lLaw
Bireotory, the New Jersey Lawyers Diary and Manual, and any other law list i which
the atiorney's nwme appesrs, incliding all websiies on which the attorney’s name
appears, 1o remove any listing indicsting that that attorney ie & member of the New
Jersey Bar in good standing;

o shall notify the admitting authority in amy jurisdiction to whase bar the
attorney hiag bean admitied of the diseintinary action takes in the State of New Jarsey;

{13)  shall, =xeept as othersise provided by paragraph (8] of this rule, promptly
aotify ali clients In pending matiers, other than litleation or adminisirative proceedings,
of the attorney’s suspenwon, transfor to disability«inactive siatus, disbarment, or
disharment by consent, and of the aftorney’s consequent iuability 9o act as an attorney
due to disbarment, puspension, or disabiity-dnactive status, and shall advise said

(s3]
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clisnts to seek Ingal advicy elsewhere and o obtain another atiorey o cornplete their
pending matters. Bven if requested by a client, the atiomsy may not recomssend another
attorney to complets a matter, When 2 new attorney is seleetsd by a client, the
disciplited or former sitorney shall promptly deliver the file and any other paper or
property of the slient to the new atiorney or io the client # no new atiormey is seiected,
without waiving any zight to compensation earned as provided in paragraph 713} below,;

f11)  shali, except a5 otherwise provided by paragraph {d} of this rule, as to
litigated or administrative proceedings pending in any court or administrative agency,
prompily give notice of the suspension, transfer fo disshilitr-inzstive stalus,
disharment, or disbarment &y consent and of the consequent inabiity to act as umn
attarney due to disharment, suspension, or disability-inactive status, to: {1) each client;
{2} the atiorney for each adverse party in any matier involving any clients; and (3} the
Assigranent Judge with regpect to any action pending in any court in that vieinage, or
the clerk of the appropriate appellate court or sdministrative agency in which a mater
is pending. The notice to clients shall advise them to obtain another attorney and
promptly to substituie that alterney for the discinlined or former attorney. Even ¥
requestet by a clieng, the dissiplined or former atteney may not recommend an aftorney
o continue the action. The potices te opposing atterneys and the Assignment -Judge or
Court Clerk shall clearly indicate the capton and dockst number of the case o7 cages
and nams and place of residence of each clent involved. In the event a client involved
in litigation or & pending precesding does not obtain a substitute attorney within 20
days of the mailing of said notice, the disciplined or former atiorney shwll move pro se
in the court or administrative tribunal in whish the action or proceeding is pending for
leave te withdraw therefrorn. When a clicnt selects 2 new atterney, the disciplined or
former attorney shall promptly deliver the file and any other paper ur proverty of the
client to the new attorney or to the clent if no attorney is selected, without walving any
right to compensation earned, as provided in paragraph [13), belew;

{121  shsll, in all cases in which (he attorney is then acting, or who thereafter
attermpts to obtain letters of appeintment from a Surrsgate fo ast, In any specified
fduciary capacily, incuding, but not lmited to, executor, administrator, gusvdian,
recelver oy gomservator, prowmptly notify in writing 28 {3 eo-fiduciaries, (2) beneficiarvies,
{3) Assignment Judges and Surrogates of any vicinage and courty out of whiclh the
matter arose, of the aitormey's suspension, tansfer t© disabilipeinactwe status,
disbarment, or Glsharment by consent. Such notice shall cleardy state the name of the
matter, any caption and dogket number, and, if applicable, the name and date of death
or current residenss of the decedent, settlor, individual or entity with respect 1o whose
assets the atlorney s acting as a fduciary;

{13} shail not share in any fee for legal services performed by any other attorney
following the disciplined or former sttorney’s prohibition from practice, but may be
compensated for the reasenable value of services rendered and disbursements inourred
prior to the sfective date of the prshibitisn, provided the attormey has fully complied
with the provisions of this rale and has fled the recuired affidavit of compliance under
subparagraph iB}15]. The reasopalie valug of services for the disciplined of former
atrorney and the substitated attornsy shall ot exceed the amournt the cilent weuld have
had to pay kad po substitution been required. If an attornsy-trustes has been appoinled
under B 1:20-19, all fess for legal services and other compensation dus the attormsy
sheli be paid seleiy to the sttorney-trusiee for disbursement as directed by the court in
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accordance with the provisions of that rule, Compensation shall inchude any menies or
other thing of valie pald for legal services due or that 15 relatéd to any agreement, sale,
assignment or transfer of any aspect of the attorney’s ghare of & law firm;

{14 shall maintain:

A files, documents, and other records relating to any matter that was the
subject of a disciplinary investgaton or preceeding

By #les, documents, and other records relating to all terminated matters in
which the disciplined or former stiorney represented a client prior to the imposition of
discipline;

{C fles, dovcuments, and other records of pending matters in which the
disciplined or former aftorney had responsibility on the dais of, or represented a client
during the year prier to, the imposition of discipline or resignation;

D} a2 fEnanclal records related 1o the disciplined ar former attorney’s practice
sf jaw during the sevens vears preceding the imposition of disciplibe, Including but not
Jimited ta bank staiements, Hme and billing records, checks, check stubs, journals,
ledgers, audits, financial statements, tax retarns, and tax reports; and

(E}  af records relating to complisnee with this rule,

{18y shall within 30 days after the date of the order of suspengion {regsrdlesy
of the effective date thereof] file with the DHrector the original of a detailed affidavit
specifying by correlatively numbered paragraphs bow the disciplined attormey has
complizd with each of the provisions of this rule and the Supreme Court’s order, Signed
copies of that affidavit shall he provided at the same tinie to e Clerk of the Bupreme
Court and to the Disciplinary Review Dowrd. The affidavit shall be accompanisd by &
oopy of all eorrespondence sent pursuant to this rule and shall aleo set forth the current
residedice or other address and wlephnone number of the disciplined vr former atfomey
to which comynumicationa may be directed. The discipbined or former attorney shall
thereafter informn the Dirsctor of any change in such residence, address, or telsphone
number. The affidavit shall siso set forth whether the attormey maintained malpractcs
insurance coverags for the past five vears and, {or each policy maintained, the nasms of
the carrier, the carrler's address, the policy number, and the dates of coverage. The
affidavit shall also attach an wiphabetical hst of the nsmes, addresses, telaphone
nmbers, and file numbers of all clients whon the adorney reprosented on the date of
discipline or transfer to disability-nactive status.

{e) Fallure i Comply. Failure to comply fully and timely with the obligations
of this rule and file the affidavit of compliance required by paragraph {515} within the
30-day perod, urdess extended by the Director for gowd cause, shall, in the case of a
suspension, praclude the Beard from considering any petition for refnstaternent unti
the explration of six rmonths from the date of filing proof of compliance in sccordance
with R 1:20-21{()1A) Such faihure shall alse constitate a vivlstion: of RPC 8.1} (falhire
10 cooperate with ethics authoritfes) and RPC S.4(d} {conduct prejudicial fo the
administration of justicel. The Director alse may file and prosecuis an acton for
contempt pursiant to B, 1:10-2.

67

) Definite Suspension of Six Months or lass A lawyer who has beea

suspemnded for s definite period of six months or less is exvmpt from the requirements
of paragraph {BH7] and (B8],

{e Respenzibility of Partners and Shazeholders, An attorney whe is affiliated
with the disciplined or former attorney s & partaer, sharebolder, or mmember shall take

reagonable astions to ensure thet the sttormey complies with this rule. In Heu of
compliance by the atiorney with the requirement of paragraph (B}{10) and {Bi11), the
firm, corporatior, or mited Hability entity may promply notdfy all cllenss represented
by the disciplined or rmer atiorney of the attorrey’s inability to act dae to disbarvment,
suspension, or disability-inactive status and that the firm will continue fo reprasent the
client unless the client requests in writing that the firm withdraw from the matter and
substitute 2 new attarney.

H the disciplined or former atiorney fails to comply with this roe within 30 days
of the date of suspension, transier, or disbarment, the law firm shall do so. Proof of
gompliance shall be by verified afidavit of 2 member of the firm, shareholder, or member
filed with the Director within 30 days of the date of suspension, transier, or disharmendt,
The aifidavit shall be accompanied by a copy of all notices sent to clients pursuant fo
thiy paragraph.

1:20-21, Reinstatement After Final Discipline

] Definite Sy son ¢ re Than Skl inite Suspenaions.
After the expiration of a definite sustension of tnore than six months or ot any tine after
an Indefinite suspersion has been ordered, an attorney may file a verified petition for
reinstatement with the Discipliinary Review Board pursuant fo thia rule.

tht  Definite Suspension of Six Menths loss. A lawver whe has heen
suspended for a definie period of six menths o less may file a petition for reinstatement
and puhlish notice of reinstatement forty days prior to the expiration of the pericd of
suspengion. Al other procedures specified by this rule shall apply, except that the
petiton nged nof contain responses (o peragraphs §)i6), and ($H& to H(10}, melasive.

e} Piig o Barv f Petition. The petidonsr shall file ar original and 12
copies of the verifed petition with the Board and shall sexve two vopies on the Director,

{41 Costs Petitions for reinstatement shall be asccompanied bty a pon-
refundable check payabie fo the Disciplinary Oversight Commitiee in the amount of
B750 to cover the reasunable administrative costs of processing the petition. Bither the
Board 07 the Court may also direct the petitioner {o pay such additioral sum during the
processing of a petition as it deems appropriate to meet the cost of actual out-of-pocket
expenses, including, but not Emited to, medical or psychiatric examinations, transcripts
atzd other iyvestigatory and review expenses deemed necessary o & proper evaluation
of the reinstatement petition.

.
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oy Fubiieation of Notive. Contemporansously with the Sling of the petition for
reipstaternent, or within twenty-one days prior theretc, the petitioner shail publish =
notice of appleation %o reinstatement in bold-faced type in all official newspapers
desipnated by the Supreme Court and in a newspapar of géneral circulation in each
coynty in whick the respondent last maintained a law office and in the county in which
respondent resided at the time of the inpesition of discipline, Publication of & notice
shall be sufficlent if in the followiag language: NOTICE 70 THE PUBLIC. Johxn Doe, whe
was admitted fo the bar of the State of New Jersey on . 20 and who was
thersafier suspended from the practice of law hy the Supreme Court, is applying to be
reinstated &6 the practice. Objentions or relevant nformation copcersing this applization
for reinstaternent ghould be forwarded immediately to Chief Counsel, Disciplinary
Review Board, P00, Box 862, Trenlon, New Jerney 086250962,

] Contenis of Petition. The petitioner shall provide a certified petition for
reinstatement setting forth all material facts on which the pelitioner relfes 1o establish
fiiness to resume the practice of law. The petition shall in the Jdiscretion of the Board
congidering the nature of the disciplinary offense contain, in correlatively numbered
paragraphs, the following information:

{1 the name of the petitioner and a copy of 2 cuzrent photegraph of petitiener,
net ymaller than three inches by three inches showing Tont and sids views;

3} the dete on which the suspension was imposed and the citation of the
reported opinion, if any;

{3) the age, current residence address and felephone number of the petitioner,
the address of a1l residences maintamed during the suspension period and the date of
sach residence;

{4} the nature of petitioner’s cocupation during the suspension, inchiding the
name snd address of cach emgplover, the dates of each employment, the positions
cooupisd and tles held, the names, address and telephons of the immediate supervisor,
and the resson for leaving the employrient; '

5 the cese caption, general nsture, dates and disposition of every ciwdl
criminal, admindgtrative or disciplinary action which was peoding during the period of
suspengion to which petitioner was sither a party or claimed an interest;

1B} petiiionet’s written consent te the Board and to the Director to examine
and ssoure copies of any records relating to any criminal Investipation of or action
against petitionss;

7} a statemerst of the msnthly earnings and other income of the petitioner
and the sources from which all earnings and income were derived during the periad of
sugpension;

& & statement of assets and fnancial abligations of the petitivner as »of the
date of the original suspension and at the tiine of the relnatatement application, the
dares when acquired or Bourred, and the names ard addresses of all creditory;

&%

o the names znd addressss of a4 financiz! institutions at which petitioner
had, or was signatery 1o, accounts, safety deposit boxes, deposits or leans during the
pered of suspension, he ourrber of gach account, box, deposit or an; the date zach
acpount, box, deposit or loan was opened, approved or made; and the date sach aceount,
box, deposit or loan was ciosed, discharged or paid;

(207 copies of pstitioner’s federal and stale income tax returns and any
business tax retucns {or each of the thees years lmmediately precsding the date the
pitivon is fled and for eack year, or part of a year, during the period of suspension and,
m an apprepriate form, petitioner’s writien conssnt to the Board and the Director to
secure copies of the original refurns;

(11} = statement of restitution made for any and all obligations to all Hrmer
chients and the Lawyers’ Fund for CHent Protection aud the source and amount of fands
used fr this purpoess;

{12} whether the petitioper, during ihe pericd of suspension, sought or
obtained assistance, congultation or freatment, whether as an in- or out-patent, for a
meanial or emotional disorder or for addiction to drugs or alcohed, # such ssrvices relate
to the disciplinary offenses or the Board determines that such information is relevant to
the petitioner's present ability to practice law. The name, address and telephone of each
provider of these services, the services rendered, their duration and purpose and # copy
of all medical records shall be proviled o the Board,

{13) whether the petitioner, during the pericd of suspension, applied for
admission or reinstatement 1o practice as an attorngy n this gtate or any other state
aad the caption and details of the application;

(14} whether the putiioner has ever applisd for or been granted a license or
certifieate relating to any business or occupation and whather that licenge or certificate
has ever been the subject of any disciplinary action and the details theres!

{15) a statement as io whether or not any applications were made during the
period of suspension for & leenee requiring proof of good character, the dates, name,
address and telephone of the authority to whom such applications were addressed and
the disposition thereod,

{16} whether petitioner, during the period of suspension, engagsd in the
practice of Jaw in any jurisdiction and all material facts relating therets;

{17} = gtatement of any procedure or inguiry during the period of suspension,
velating to petitloner’s standing as a member of any other profession or organization, or
bolder of amy licenss or office, which Involved the censure, remwoval, suspension,
revacation of lceuse, or discipline of patitioner, and, as to each, the dates, facts, and
the disposition thereof and the name, address ard telephone of the authority in
possession of the record theraof]

{18} & written representation of peiitioner’s intentions concerning the practice
of faw, If resnstated;
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{19 a newly comipleted Annual Atterney Registration Statement;

{20} a copy of “he detadied affdavit reguired % be flled in accordanse with R,
1:20-30;

{21}  such other infermation as the Directer, the Eicmrd or the Supreme Court

may from time to time require.

3} Ohiectiony By i3 Or; i apd. Within 21 days
following receipt of the Ue‘aﬁch or i4 days if the ;mrmé af suspensmn was six months
or lxas, the Director shall file an orighial and 12 coples of a response with the Board

‘zitner objecting or not abjecting to the petition. The Director shall serve the respondent

with a copy of the response. If the Ditectar consents or fails w file objections, the Board
may submit its Andings and recoramendations to the Suprema Court, If the Director
fifes shiections, the Beard may set the matter down for oral arpuament on notize £o the
parties or may, afer considering the objections, submit fts findings and
recommendations as to the sttorney’s Mness to practes law to the Supreme Court
without argument, The Board may recommend and the Court may impose conditiona
on the attorney’s reinstatement deemed necessary w protect the lawyer, glients o the
public,

(b} Referral to Trier of Faer. In an appropriate case, the Board may refor
spacific {senes regarding relnstatanent 16 a trisr of fact, which ¢hall hen hold a hearing
and furnish the Beoard with a report of findings and recommendations.

i) Consideration of Petition for Reingtatement. No petiticn for reinstatement

shall be considered by tha Board unless:

{A the respondeant fivst affirmatively demonstrates full and timely compliance
with R, 1:120-20. If eommpliance has not scourred, and i the required affidavit of
compdianee has not heen tmely Bied, the Board shall not conaider the petiton unti the
supiration of six months from the date of fling of that presf of compHance;

(Bt al disciplinary costs assessed have been paid, unless an extraordinary
finanziz! hardship claim hag bean Hmely requented and granted and unless respondent
is cugrent in the achedule of payments thereunder;

i) all orders for restitution have been pald)

{31 the respondent has reimbursed or hss reached agreement in writing with
the Lawyers' Fund for Client Protection to reimburse it in £if for all sums paid or
authorized o be paid as a resuit of the respondent’s conduet;

(B all annual registration {ees and charpes for ethics and the Lawrers’ Fund
for Client Protection have been paid.

4t Successive Potitiong. Except as stherwise ordered by the Suprame Court,
a petitioner may not file a subsequent petition for reinstatement un‘al six mosths after
the Bupreme Court has adversely dedlded the prior petition,

ki Puldic  Procsedings  and Records. AL reinstatement records and

proceedings shall be considered public in accordance with R, 1:20-9,

1 Standard of Proof. The standsed of proof I remstatement procesdings
shall ke by clear and convincinsg evidence.

{m;  Burden of Proch Burden of Gol orward. The burden of proof in

i

procesdings seeking reinsiatement shall be on the petitioner,

1:120-22., Resionation Without Prejudice

{8} Generally. A resignation witheut prejudice from the bar of this state of &
mesnber in good standing shall be submitied through the Director and may be accegted
by the Supreme Court, provided that at the time of ts subialssion, the member presents
satisfactory proof that no disciplinery or asriminal pmcefdmgs are pendmg inoany
Jurisdiction and that, if the attornsy has actively engaged in the pragtice of law in this
state in the precsding two years, all cHents for whom the attorney has performed any
profesgional servives or by whotn the atterney has been: relained during that time in this
state have been notifled of the resignation.

5} Fortn. A resignation without prejudice submitied pursusat to this rule
shall be in a form approved by the Director, Office of Attorney Ethics, and shali set forth
the ressor for the rasignation, It shall be secompanied by an affidayvit in the form
approved by the Director.,

] Effact. On acceptance of the resignation, which shali be by prder of the
Supreme Court, the membership in the bar of this state shall cease, and any subsequent
application for membership shall be in accordance with the provisions of R, 1:24. An
attormey whose resignation witheout prejudice from the bur is accepled by the Supreme
Court shall cease the practice of law in this state as of the effective date of the order of
acceptance. A resignation shall not affect the jurisdiction of the disciplinary sywstem with
regard {0 any unsthical conduct that ecourred prior to resignation.

1:20-23. Release of Restrained Funds in Attorney Accounts
fa) Petition for Belsase of Funds. A party claiming a right to attorney trust or

business account funds or to other fands that have been restrained from disbursement
by Supremes Court Order shall make any application for release of these funds o ihe
Buprems Court. The petitioning party shall file an sriginal plus sight copies of a verified
petition setting forth the standing of the petiticner 2 make the spplicativn and the
factual basis for the <lalm that the funds sought are the property of the petitioner.
Relevant documentation shall be appeaded to the petition. Legal argument, if any, in
support of the paritioner’s contentions shall be subirdtied sepurately in the form sfa
brief,
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B Hotice. Two copies of the petition shall be sexved on the disciplined
attorney, the Disciplinary Review Board, the Office of Attorney Sthicy, the Lawyers’ Fund
for CHemt Pretection, any atierney-trustee appointed pursaant to Rule 1:20-19, and any
other parties in interest, Proof of service shall be fled with the petition,

e}  Resppnwe o Peiition. Partiss server with the petition shail have ten days
withitn which o file and serve nine seples of a responsge.

s Supreme Gourt Action: Publication. If the Court determines the Slaimed
funds are the property of the patiticner or of any other claimhant, it shall enter an
appropriate Crder divecting disbursement. The Court may make the release of funds
subject to prier general notice by publication.

3] Priorite Gwer Remaining Funds. If the astual vemership of the funds
cannot be established by clear and convincing evidencs, the Lawyers’ Fund for Clisnt
Protsetion shall have priority over the funds to the extent it has been subrogated fo the
rights of claimants against the Fund. I the Fund does not make & claim or if satisfaction
af its ¢laim dees not exhaust the funds that have been restemined, the Discipiinary
Owersight Committee shall have priority over the remaining funds to satisfy ungsid costs
assessed against the discipiined attorney.

RULE 1:204. DISTRICT FEE ARBITRATION COMMITTEES

1:20A-1. Appointment and Organization

{#) Fep Arbitrglion [stricts. The Supreme Court shall establish, and may
fram thne to tme siter, fee arbitration districts consisting of defined geographical areas
and shall aspoint in each district a District Fee Arbiration Committee which shali
consist of sush nuneber of members, not fewer than 8, as the Court may determine, at
feast 4 of whom shall be attorneys of this state and at least 2 of whom shall not be
attorneys. Any parson appointed shall either reside or work in the district or county in
which the district ls located.

e Appoirsments. Members of Fee Committess shall be sppointed by and
shall serve a ferm of 4 years. A merber whe has served a full term zhall not be eligible
for reappointment to 2 successive ferm bui a member appointed o fill an unexpired
term shall be sligible for respoointment 1o a full successive ferm. A member serving I
sonnection with a procesding in which testimony has begun at the tHime the member’s
term expires shall continue in soch matier until #ts conclusion and the filing of an
arbitration determination or stiphiation of settlernent uniess rslioved by the Bupreme
Court. fo oorder that, as pearly ag possible, the teyma of ene-quarter of the members
shall expire sach year, the Suprems Court may, when sstablishing a new foe committes,
sppeint members for terme of less than 4 vears arvl members so appointud shall be
eligible for reappoimtinant to a full successive term.
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ich Officers, Orzanigation, The Supreme Court shall ansually designate a
membar of each Fee Committes to aerve as chair and another member to serve as vies
enair. When the chair is absent or unable o act or is disqualifisd from acting dueto a
conflict, the vice chalr shall perform the duties of the chalr. Bach Fee Commities shall
hold mn organization meeting In September of each vear and shall meet repiiarly, except
when there i# no business te be conducted. The Fes Sommittee shall ales ment 2t the
eall of the Supreme Court, the Chair, the Board or the Director,

The [Hrector ghall, after consultation with the chair, appoint a seoretary who
shall not be & member of the Fee Commitice but whe shall be a member of the har
mainiaining an office in the district or county I which the district is located. The
secretary shall werve at the pleasure of the Director and be paid an amount ennvally sot
by the Supreme Court to refmmburse the secretary e costs and expensss, The seqrelary
shall keep full and complets records of all Fee Committes proceedings, shall mainiain
Hles with respect to all fee disputes reveived, shail transmit coples of ali documents filed
mmediately on receipt thereof to the Dirsctor, and shall promptly notify the Director of
each 8nal dispesition. Feporis with respzot to the work of the Fee Committes ghall he
filed by the secretary with the Dirastor, as insmusted by the Director.

) Qilize Zach Fee Commitiee shall recsive foe dispute inguites at the office
of its ssoretany and at such additional places as shall be designaisd by the Director.

e} Filing: Transfer. Unless spe«ifically directed o the contrary by the Board
ob by the Director, a foe commitiee shal not act on fge arbitration reguests involving an
attorney who dogs ot meiniain an office within the district but shall refer that
information 0 the Dirsctor for appropriate referral. A fee committee shall not render
agdvisery opinions, On request of a fee committes or swa sponte, the Directsr may
tranafer any matier to another fee commities and may, on direction of the Bupreme
Court ar sua sponte, supersede the functions of a fee tommities.

1:204A-2. Jurisdiction

fa) Ganerally, Each Fee Committes shall, pursuant to these rules, have
jurisdiction o arhitrate fee disputes betwsen clients and attorneys, Inciuding pro hae
vice aitormeys, multdiursdictional practitioners, and Foreign Legal Consultants. Fee
Comrnittees shall alse have jurisdicdon to arbitrate disputes in which a person other
than the client is legally bound to pay for the legal services, encept that Fee Committess
shall ziet have juriediction of such cases i the obligation arises vut of the settlement of
a legsl action. A fee arbitration determimation is fingl and binding upon the parties
except as provided by R, 1:204-3{ch.

i Discretiopary Jurisdiction. A Fee Committes may, in its discretion, decline

10 arbitrale fee disputes:

{1 in which persons who are not partes o the arbitration have an intersst
that would be substantially affected by the arbiteation;

{2 in which the primary issues iu disputs raise substantial legs! questions in
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addition to the basic fee dispute;

3{  inwhich the tofs fee charged exceeds $100,000, sxcluding out-ofpocket
costs and disbarsements: .

4 irvolving  multurisdictional practitomers where it appears that
substantial services invoiving the practice of law in New Jersey have nat been rendered
i the matter,

ic Absence of Juriediction. A Fes Commnittes shall not have jurisdiction to
decide:

{1 a fz¢ which s allowed or allowsbie as of right by a court or agency
parsvant o any applicable rule or dtatute,

{2 rlafins for monetary damages resuliing from legal malpractics, altheugh &
fee commities may consider the cquality of services rendered in asseszing the
reasonableness of the fee pursuant RPC 1.3,

(& Submiselon of & matter to fee priitration shall not bar the ¢lisnt from filing
an action in a eourt of competont furisdiction for legal malpractice.

B} No submission, testimony, decision oy settlemeant mads o connection with
a fen arbitration proceeding shall be admissible evidence in a legal melpraciice acticn.

(3 a foe for legal services remdered v the Office of the PuobHe Defender,
pursuant to N.J.8.A, 2A158A-1 e seq.; and

e & fee In which no attordey’s servicss have been rendered for more than six
ears fromn the iset date services werk randersd.
4 the isat dat & rand

[di Procadure for Determining Jurisdictisn. All questions of jurisdictivn shall
be resived initially by the secretary or, if g hearing pane! has aiready been appointed,

by the panei chait,

1:20A-3. Arbitration

{a} Subrnissicn.

{13 Beauest Form. & fee dispute shall be arbitrated only on the written request
ofa ciient or & third party defined by Rule 1204-2. Fee commitiess shail have authorigy
to consider such a request whether or not the attorney has alveady received the fee in
dispute and regardless of whether the attorney has besit suspended, resigned, disbarred
or transferred to dizabifity inactive status sinee the fee wag incnrred. All reguests forfes
arbitration shall be made on forms approved by the Directer, and a copy of sach request
5o fled shall be promptly transmitied to the Office of Attoruey Ethics, The filing of a Fee
Arbitration Request Fornr with the secretary shall constitute a stay of 4l pending court
actions for the collection of the foe. The secretary shall notify the appropriate court clerk

when sny pending procesding iy stayed by this rale.

2 Adiministrative THing Fee. All requests for arbitration and all altorney
responges must be accompanied by a non-refundable administrative Bling fee of $3540.
Filing fees shall be paid oniy by check or monsy order payable to “Disciplinary Oversight
Committes”

i Mon-Pavment. I the party making the fee arbitration request f&is to
submit the Bling fee, the seoretary aball not docket the matter znd shall g¢ inform the
parties, who shall have nio mors than twenty days fom the date of notification in writing
to torrect the deficiency. If the aftorney fails to sulmit the fee, the secretary shall inform
the sitornegy that unless payment is made within twenty days froin the date the attorney
iz notified in writing, the attorasy shall be barred fom further participation, and the
raatter will proceed tncontestsd,

Hi} Dishonored Instruments. if a4 negotiable Ingtrument submitted by a pariy
is returned unpaid for any reasan, the matter shall be stayed pending the resubmission
of a certifies] 61 cashier’s check in double the amount of the original filing fee within
twenty days of the date the party is potified in writing by the sscretary of the return.
Fatlure of the party fling the fee request to make a Smely resulunission shall result in
dimnissal of the matter with prefudics. If a resubrnitied instrument is refurned unpaid
for any reason, the matter shall be dismissed with prejudice. Feslure of & responding
attorney to make a iitely resubmmission shall be a bar ‘o the attorney’s further
participation, arad the foe arbitration shall proceed uncontested,

(&} Procerare.

{13 Hesring Panel: Burden gf Proof. AX arbitration proceedings shall be heard
befare a hearing panel of at least three (3) members of the fee committee, 2 majority of
whom shsll be attormneys, except that in all cases &n which the amount of the total fee
charged is less than $3,000, the hearing may be held before a single attorngy member
at the direction of the chair. A quorum for the heartny of any matter in which the fee
charged is $3,000 or more shall consist of at fsast three {3} members of the fee
ceromittes, The determinetion of & matter shall be wmade by a majority of the
mernbership sitting on the hearing panel, provided a quoruss s present, When by reabon
of sbsence, disability, or disgnalification ths number of members of the pansl able
act is fower than & quonam, with the consent of the clisnt and the atiorney the hearing
rday proceed defore two membars of the panel. The secretery of the Fee Commities shall
not be eligible to sit ont any hearing panel. The determination of 2 maiter shall be made
in accordance with R.P.C. 1.5, The burden of proof shall be on the attorney to prove the
redsonableness of the fee i stcordense with RP.C, 1.5 by a preponderance of the
evidence, Withit: thirty 30 days after the docketing of & request for fee arbifration a
cHent may, in writing, notify the secretary of a withdrawzs! from the procesding; -
thereafter a ¢lient shall have no right of withdrawal, After & matter has bgen withdrawn
by the ciient, the client shall not be permitted to resubimit # to fee srbitradan.

2y Noptige; Attorney Besponse. The Fes Commiliee shall notify the parties at
least 10 days in advance, s writing, of the time apd place of hearing, and shall have the
DOWET, 4t & party's request and for good cause shown, or an ifs gwn motien, 0 corapel
the attendance of withesses and the production of documents by the issuance of

75



0¥d

sdbpoenas in accordance with R 1:20-7(} Al parties shall promytly report changes of
address to the secretary of the Pee Committes, the hearing panel chair or single member
arhitrator, and other pardes, All service on attorneys reguired by fee arbitration rules
ghall e made i accordance with Rale 1:20-7{h}, except that service by mail may be
made by regular mail, unless the letter will result in barring an_attorney from further
partcipation or unless the attomey updates an address as stated abovs i which svent
service will be made at that address, Service an nan-atiermey parties shall be made al
their last known address by regular mail, unless the address has beenupdated as stated
ahove, i which event it shall be sent to the updated address.

The secretary of the Pee Committss shall serve on the attorney a copy of the
clent's written roguest for fee arbitratios, and any supplermental documenistion
suppiied to the panel; the seoratary shall alse forward 10 the attorney for completion an
Artorney Fee Respotise form in 2 ferm aporoved by the Director, The secretary siall alse
serve a copy of the cliznt's recquest for fee arbitration and an Attorney Fes Response on
the law firm, if ary, of which the original aticrney iz a member, The attorney shall
specifically set forth in the Attorney Fee Response the name of any other third party
attormey or law firms wisich the original attorney ¢laims.js liable far all or a part of the
clignt's claim. The attorney shall file with the secrstary the completed Attormey Fee
Respopse, together with any supplemental documentation, within 20 days of receipt of
the client's written request for fee arbitration; the attorney shall ertify that a true copy
of the Attorney Fee Responee has been served on the clenit. Failure to file the Attorney
Fee Response shall not delay the scheduling of a hearing, If the atiorney falls to thmely
file an atwraey fee response, the secretary shall informe the ativrney that undess an
attorney fez responss i filed, and the fling fee paid, within 29 days of the date that the
attorney is notified in writing, the atformey shall be barred Fom farther participaton,
and the matter will procesd unconitssted. Nothing in this secton shall preclude the panel
or arbitrator in its dincredon from refusing v consider evidence offered by the attorney
which would reasonably be expected o have been disclosed on the Attorney e
Responise.

i3 Third Party Pragtice. In the event that the attorney has named a thirsg party
atiomey or aw firmn a5 porentially Balie in whale or part for the fes, the originai attormey
ghall, within the time for filing the Attorney Fee Response with the secretary, serve a
copy of the client’s Request For Fee Arbitration and 2 copy of the Attorney Fee Response
on the third party attorney or law firm, stating clearly in & cover letier that a third party
fae dispute clalm is being made ageinst them. 4 copy of such letter shall be filed with
the secretary, who shall forward to the third party attormey or law firm for completion
an Attorney Fee Response form, which shall be filed with the secretary and served by
the third party attorney on the clisnt and the original attomey as provided for in the
case of the origina stiormey. A third party attorney or law frm so ngliced shall be
deemed a party with all of the rights of and obligations of the original attorney.

{43 Conduct o rng. Determination. Al acbitration hebrings shall be
conducted .ovmaAiy and § m przvafﬂ buz tﬁf* smCL mms of evidence need nog be observed,
All witneases including all parties to the proceeding shall be duly sworm, amd no
atenographic or other mmilar record shall be made except in exceptional circumstances
at the dizection of the Board or the Director. Both the glient argd the attorney whoess fee
is questioned shall have the dght to be present at all times during the hearing with their
attorneys, i any. If special circumstances diclate, the trier of fact may accent testhnony
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of a wimess by telephone or video confrence. "The written determination of the heaving
panelor the single member arbitrator shall be in the forrs approved by the Direstor and
shall have ennexed a briel statement of reasons therefor, If & stay of a4 proceeding
pending in cour: nas been suiered prior to the Fee Commitiee’s determination, when
the determination is rendered the secretary of the Fee Comumittes shall, H requested by
sither party, send a copy of the determination to the Clerk of the Court who is ¢ vacale
the stay and relist the matter. Where 2 third party atforney or law firm hag heen gympeﬂy
joined the arbitration determdnation shall clgaﬂy state the individuale or entifies lable
for the fee, or to whom the fee is due and owing. It shall be served on the parties and
filed with the Director by ordinary mail within thirty (30) days lollowing the ponclusion
of the hearing or from the end of any time period permitied for the supplemental briefs
or gther materiais, Both the sttornay and she client shali have 3¢ days from receipt to
comply with the determination of the Fee Commitiee. Enforcement of arbitration
determinations end stipulatons of settlement shall be governed by paragraph {el

{c} Appeal. No appeal from the determination of a Fee Committes may be
taken by the client or the atterney 10 the Disciplinery Review Seard except where facts
are alleged that

{1}  any member of the Fee Commities hearing the foe dispute failed o e
disnuaified in sccordance with the standards sst forth in R 111241 o1

2 the Fee Committee failed substentially w comply with the procedural
reguiraments of B, 11204, or there was substantial procedural unfsirness that led to an
usjust result; or

31 there wag actual fraud on the part of any member of the Fee Committes;
or

{4 there was a paipable mistake of law by the fee comamitiee which on ity face
wag gross, ureaistalable, or In manifest disragard of the applicalbls law, which mistake
a5 lod to an wrjust result

td] Progedure sn Appeal. The party taking an appeal shall fle a notice of
appeat in the form preseribed by the Board within twenty-one ‘davs after the parties’
receipt of the Fee Committee’s written arbifration determination. The notive of appeal
shail be filed with the Board and shall include a statement of the ground for appeal and
an aflidavit or cortificadon stating the factual basis therefor. Copies of the notice of
appeal shall be served dn the othey parties, the secretary of the Fee Comunities and the
hearing panel chair by the parly appealing who shall certidy such service in the notice
of appeai. The Hog of a notice of appeal from a Fes Conmnittee determemation shall act
as a stay of exesution of any judgment obtained as a result of a foe arbitrabion process.
That stay shall not be ffted unti final conclusion of the fae arbitration proceedings. The
Learing panel chatlr of the Fae Conupittes shall, within twenty-one days of veceipt f the
niotice of appeal, furnish to the Board a gpecific reply o the facts I the notice of appeal,
setting ferth ihe alleged grounds for appeal and shall serve a copy of the reply on ail
other perties. The Board may, in ite dlscretion, decide an appeal without a response
fromm the hearing panel chalr, Within the same twonty-one day times period, the seccetary
of the Fee Committes or the Office of Attorney Ethics shall file with the Board the record
of proceedings before the Fes Cominittee and any briefs or ather papers Hied with the
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Fee Committee. Subject to the same time limitations, any other party to the fee
proceedings may file 2 response with the Beard and shall certify service on. all other
parties, the secretary, and the hearing panel chair,

The Board shall dismiss the appeal on notice to the parties if it determines that
the notice of appeal fails to state a ground for appeal specified in paragraph (c) of this
rule or that the affidavit or certification fails to state a factual basis for such ground. If
the notice of appeal and supporting affidavit or certification comply with these rules, the
Board shall review the challenge to the arbitration. If it finds that there has been a
violation of Rule 1:204-3{(c], the Board shall remand the fee dispute to a Fee Committee
for a new arbitration hearing, or determine the matter itself if it deems such action
appropriate.

{e} Enforcement. Whenever a Fee Committee determines, or the parties by
signed stipulation of settlernent agree, that a refund of all or part of the fee paid by a
clent should be made and the attorney fails to appeal or to comply with such
determination or stipulation within thirty (30) days of receipt thereof, the matter shall
be referred to the Director for such action as may be appropriate, in accordance with R.
1:20-15(k). In the event of an appeal, no enforcement of the Fee Committee’s
determination will cccur while that appeal is pending before the Board. :

If an action for collection of the fee is pending when the client's written request
for arbitration is filed under Rule 1:20A-3(a) and is stayed thereby pending a
determination by the Fee Committee, the amount of the fee or refund as so determined
may be entered as a judgment in the action ualess the full balance due is paid within
30 days of receipt of the arbitration determination. If no such action is pending, the
attorney or client may, by summary action brought pursuant to Rule 4:67, obtain
judgment in the amount of the fee or refund as determined by the Fee Committee. In
any application for the entry of a judgment in accordance with this rule, no court shail
have jurisdiction to review a fee arbitration committee determination. Said review is
reserved exclusively to the Disciplinary Review Board under R, 1:20-15{1},

‘On payment and collection of any balance due from a client or third party under
an arbitration determination or stipulation of settlement, the attorney shall promptly
prepare, execute and provide the client or third party with a warrant for satisfaction of
any judgment entered, if requested or, if a civil action for the fee is pending, shall cause
it to be dismissed. The client or third party shail bear the cost of filing any warrant for
satisfaction.

1:20A-4. Referral to Office of Attorney Ethiics

When a grievance involves aspects of both a fee dispute and a charge of ethical
misconduct, the Fee Committee shall first determine the propriety of the fee charged
unless it clearly appears to the Fee Committee, or to the Director, that there is presented
an ethical question of a serious or emergent nature, in which event the Fee Committee
shall administratively dismiss the matter and transmit the file to the Director for
processing. In all cases it shall be the duty of each Fee Comumittee, after hearing and
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determination of the {ee, to refer any matter that it cenciudes may involve ethical
misconduct that raises a substantial question as to the attorney’s homnesty,
trustworthiness or fitness as a lawyer in other respects (including overreaching} to the
Director for investigation. Such referrals shall be made in letter form detailing the facts
known to the Fee Committee and shall inciude a complete copy of the Fee Committee’s
file. Nothing in this rule shall preclude a client {from filing an independent grievance
with an Ethics Committee at the conclusion of a fee dispute proceeding.

1:20A-5. Records; Confidentiality; Immunity

Each Fee Committee shall inaintain such records and file such reports as shall
be required by the Director. Except as may be otherwise necessary for compliance with
these rules or to take ancillary legal action in respect thereof, all records, documents,
files, hearings, transcripts or recordings of hearings, if any, and proceedings made and
conducted in accordance with these rules shall be confidential. They shall not be
disclosed to or attended by anyone unless (1) the Board so directs following written
application to the Board with motice to the Director and the attorney whose fee was
questioned; or {2} on order of the Supreme Court. Fee Committee members, secretaties
and their lawfully appointed designees and staff shall be entitled to the immunity as
provided by Rule 1:20-7{e).

1:20A-6. Pre-Action Notice to Client

No lawsuit to recover a fee may be filed until the expiration of the 30 day period
herein giving Pre-Action Notice to a client; however, this shall not prevent a lawyer from
instituting any ancillary legal action. Pre-Action Notice shall be giver in writing, which
shall be sent by certified mail and regular mail to the last known address of the client,
or, alternatively, hand delivered to the client, and which shall contain the name, address
and telephone number of the current secretary of the Fee Committee in a district where
the lawyer maintains an office. If unknown, the appropriate Fee Committee secretary
listed in the most current New Jersey Lawyers Diary and Manual shall be sufficient.
The notice shall specifically advise the client of the right to request fee arbitration and
that the client should immediately call the secretary to request appropriate forms; the
notice shall also state that if the client does not promptly communicate with the Fee
Committee secretary and file the approved form of request for fee arbitration within 30
days after receiving pre-action notice by the lawyer, the client shall lose the right to
initiate fee arbitration. The attorney’s complaint shall allege the giving of the notice
required by this rule or it shall be dismissed.
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OTHER RELATED RULES: RULE 1:21. PRACTICE QF LAW

1:21-1, Who May Practice: Attorney Access and Availability:

Appearance in Court

{aj Lhzelifiaatione Except as provided below, no person shall practice law in
this State uniess thag person js an attormey holding a plenary licenss to practice in this
Btate, s in good standing, and complies with the {ullowing requirements:

3] An Atterney need not maintain 4 Hxed physical Iscation for the practice of
law, but must structure his or her practice in such a mmanner as to assure, as set forth
in RPC 1.4, prompt and reliable communication with and accessibility by clients, other
counsel, and judicial and administrative tribunais before whichk the abwiney may
practice, provided that an attorney must desigbate ong of more fxed physical locations
where cHent filss and the attorney’s business and Anancial records may be inspected on
short notice by duly authorized regulatory authorities, where mail or hand-deliverics
may be made and promptly received, and whare process may be served on the attornsy
for all actions, inchiding discipiinary actions, that may arise out of the practice of law
and activities ralated thersfa.

(2 An attorney who is net domiciled In this 8tate and does not mamtain a
fixed physical location for the practice of law in this State, but who meets all
Gualifications for the practice of law set forth hersin mus: designate the Clark of the
Supreme Court a8 agent ugen whign service of process may be made for the purposes
set forth in subsection {a}{1} of this rule, in the eveny that service canmot otherwise be
effectuated pursuant to the appropriate Rules of Court. The designation of the Clerk 2=
agent shall be made on a form approved by the Bupreme Court

& The system of promypt and reliable communication requived by this tule
may be achisved through maintenance of telephone service staffed by individusls with
whom the atterney i in reguler eontact during normal business heurs, through
promptiy refurred voicemadl or electronic mail service, or through any other mesny
demonstrabiy likely to ipeet the standard enunciated in subsection {ai{i}.

{4 An attorney shall be reasonably available for in-person consultations
requested by clients at mutually convenient times and places,

A pergon ot qualifring to practice pursuant to the {irst paragraph of this rule
shall nonetheless he permitied to appear and prosecute or defersd an action in any court
of this Siate if the person (1) is a real patty in interest fo the action or the guardian of
the packy; or {2! has been admitted to speak pro hac vice pursuant o R 1:21.2; 3t is a
iaw student or law graduate practicing within the lmits of R, 1:21-3; or (3} s an in-
houge seunssl Heensed and practicing within the limiadens of B, 1:27.%2.

Attorneys admitted to the practice of law iIn ansther United States jurisdiction
may practive law in this siate in aceordance with RPC 8.5(b) 4and fo} as Jong as they
comply with Rule 1:21-I-{a}-{1}L

Ho atierney authorized to practice in this State shall permis another person 1o
prectice in this State in the altorneys name ¢r as the atterney’s partner, employee or

sagsociagie uniesa such other persen gatisfies the requirements of this rule.

{5} Apgpezrance. All sttorneys and pro se parties appearing in any acticn shall
be under the control of the court in which they appesy and sulbjest to appropriate
disciplinary action, An atiorney admitted in another furisdiction ghall not be dsgmed fo
b making an appearance it this State by reason of taking a deposition pursuant to R
4il1-4.

{c} Prohibition on Entities, Exceps as otherwise provided by paragraph {} of
this rde and by B, L:21-]A fprofessional corporations), R. 1:31-1B (Hmited lability
comnpanies), R 1:21-1C (limited liabliity partoerships), R, 6:10 [appearances in landlord-
tenant actions), R. 6:11 [sppearances in smell claims actions), R. 7:6-2(a} {pleas in
munjcipal court), R 7:8-7{a) (presance of defendant in munjeipal court) and by B, 7:12-
#{d} fmunicipal court viglations bureaw), an entity, however formed and for whatever
purpose, other than & sole propriewrship shall neither appear nor file any paper in any
aetion in any court of this State except through an attorney autherized to practice in
this Btate.

di Federal Covernment Asencies. Stad atlorneys cmployed full time by
agencies of the fedetal povernment that have an office in New Jersey may vepresent the
intarests of that agerwy in federal and state courts {n New Jersey without
complying with subsection {a}{1} of this rule.

{e} Legal Asgistance Orzacizatiora, Nonprofit srganizetions ingorporated in
fals or any other siate for the purpose of providing legal assistance to the poor er
functioning as & public interest law firm, and other federally tax exernpt legal assistance
orgatizations or frusts, such as those deflned by 26 1. S.C.A. 120(b) and 801{c)20y, that
provide lugal assjstance to a defined and limited class of clients, may practice law in
their own names through staff attorneys who are members of the bar of the Btate of New
Jersey, provided that: (1) the legal work serves the intended bepeficiaries of the
orgerszationial purpose, {2} the staff attorney responsible for the matter signs all papers
prepared by the organisation, and [3] the relationship hetween staff attorney and cllent
meets the atiomey’s profesgional respensibilities to the clent and is not subject to
interfersncs, control, or dirsction by the arganizetion’s boerd or employess except fora
supervising atterney who is 2 member of the New Jersey bar.,

0 Appegrances cre Qffice of Administrative Law and minigtrative
Apencies. Subject to guck imitations and procedueral Tulss as may be established by the
Offise of Admninistrative Law, an appearance by 2 asn-attorney in & contested case before
the Office of Administrative Law or an administralive agency may be permiited, on
application, in any of the following slrcumstances:

{1) where requirad by fedaral statute or regulationy

2} to represent a state agency if the Attorney Uenersl does not provide
representation 1 the particular matter and the non-atioroey representative is an
ampioyee of the agency with special expertise or ekperionce in the matier In sontroversy!

3 tty rapresent a county welfave agency if County Counsel does not provide
represeniaticn i the particular zzatfer and the non-atforney tepregentative js an
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erzpioyee of the sgency with special expertise or experiense in the matter in centmvgw«y,

& te gssist in providing representatisn to an indigent as part of a Legal
Bervicas program if the non-attorney is a paralegal or legal assistant employed by that
progra;

3] ta represent a state, county or local governument employvee in Civil Service
procesdings, provided { the non-atterney making such appesrance is an authorized
representative of a labor organizaticn and (ii} the lsbor organization s the duly
autheorized representative of the employes for collective bargaining purposes;

5] ta represent & ¢lose corporation provided the non-attorney isa pﬂncipai of

the corparziion;

{7} to assist an individual whe is not represented by an attorney provided ()
the presentation appears likely to be enbancad by such assistance, (8 the individual
certifies that he or she lacks the means to retain an attorney and that representation is
not availahle throueh 2 Legal Services program and (i) the conduct of the proceeding
by the Offics of Adrministrative Law will not be impaired by such assistance;

& 1o repressnt parents or children in special education procsedings, providad
the non-attorney has knowledge or training with respect to handivapped pupils and
thelr educational needs 3¢ as *o enable the non-attorney 1o facilitate the presestaton of
the ciaims or defenses of the parent or child;

@ t¢ represent union members and emplovees entitled fto union
representation in public empleyment relations proceedings, provided the appearanse is
by a union rapreseniative;

{10]  to represent & county or local government apponting authority in Civil
Bervice provsedings, vrovided the non-attormey representative {s an emploves of the
appoinging authority with special expertibe o experienne in the matter 1 controversy
and the lezsl reprssentsiive for the county or municipality dmes not provids
representation In the particulsr matier; or

(11}  to represent s claimant or employer before the Appeal Tribunals or Beard
of Review of the Department of Labor,

Na representation or assistancs may be undertaken pursuant 10 subsection § by
any digbarred or suspended attorney or by any person whe would otherwise recefve a
{ee for such representation.

s

{2t Appes oo : s dtrations, A non-attorney
may represept an msumnee cumpaﬂj empmyer #ta P*amonm Jrjury Protecton (PIF]
arbitration.
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1:21-8. Recordkeeping: Sharing of Fees; Examination
of Records

{a} Rooaired Trust end Business Accounty. Every atlorney whe practices in
this state ghall maintgin in a fingncial isstitution in New Jersey, in the attorney’s own
name, of in the name of & partpership of attorneys, or in the name of the professional
corporation of which the atorney ¥ a member, or in the name of the ettorney or

partnersiip of aitorneys by whom employed:

n a trust acemint or accounts, separate Fom any husiness and personal
ascounts and fram any Oduciary accounts that the attorney may maintain as executor,
guardian, trustee, or recsiver, or in any other fiduciary capacity, into which trust
acgaund oF aceounts funds entrusted to the attorney’s care shail be deposited; and

{2} a business account inte which all funds received for professional servizes
shall be deposited.

Orie oy more of the trust secounts shall be the IOLTA account or acopunts
required by Rule 1:38A.

Sther than fiduciary 2ecounts maintained by an attorney as exscutor, guardian,
trustee, or receiver, or i any other similar fduciary capacity, all atbomey trust
acouats, whether general or specific, as well as all deposit slips snd checks-drawn
thereor, shall be prominently designated ns an “Attorney Trust Account® Nething
herein shell probibit any additional descriptive designation for & specific rust gccount.
All business accyunts, as weil as all depoasit slips and ail checks drawn thereon, shall
be prominently designated as an "Attorney Business Account,” an “Attormey Professional
Aovount,” or an “"Atterney Gifice Ascount.” The ICLTA account or accounts shall sach
be designated “IOLTA Attorney Trust Account.”

The names of institutions in wiich such primacy attorney trust and business
sccounts are maintained and identifeation numbers of each acesunt shall be recorded
on the annual regisiration form fHed with the annual payment, pursuant o Ruie 1:20-
1{b} and Rule 1:28-2, 1o the Disciplinary Oversight Comumitiee and the New Jersey
Lawyers’ Fund for Clent Protection. Such information shall b available for use in
accordance with parsgraph i of this rule. Por all JOLTA accounts, the acesunt
nuinbers, the name the account is under, and the depository insgtitution shall be
indicated on the registration statement, The sipned annual regstration statemsent
required by Rule i :20-1{c} shall constitute authorization to depository istitutions to
convert an existing nonvur{ewst braring accaunt to an I0LTA account

) COn
attomey frust account shall ?;a: mafutatned only i New Jessey ﬁn&ncm% instt Litzons
approved by the Supreme Court, which shall anmually publish 2 hst of sueh approved
institutions. A finzncisl institution shall e approved # it shell fle with the Supreme
Court an agreement, in a form provided by the Court, to report to the Office of Atiorpey
Ethics in the event any progerly pavable attorney trust account instroment is pregented
against insufficient funds, frrespective of whether the ingtrument is honersd; any such
agresmant shall agply to all branches of the finsnciad institution and shail not be
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cancelad except on thirty days’ notice in writdng to the Office of Attorney Ethics. The
agreement shall further provide that all reports made by the finencial insttutinn shall
be in the following format: {1} in the case of a dishovcered instrument, the report shall
be identical to the overdralt niotice customarily forwarded to the depesitor; (2} In the
sase of instruments that are presented against insufficient fands bui which instruments
are honered, the repert shall identify the financial Institution, the attorney or law firm,
the account number, the date of presentation for payment, and the date paid, ag well
a8 the zmount of the overdraft created thersby. Such reports shall be ‘made
gimuitaneously with, and within the time provided by law for, notice of dishonor, i any;
if an instrument presented against insufficient funds is henored, then the report shall
be made within flve banking days of the date of presentation for pagrent against
insuffident funds.

Ia addition, sach finandal institetion approved by the Supreme Tourt mnet so-
operate with the IOLTA Program, and must offer ar I0LTA account to any attorney who
wishes to open one, and must from s income on such IOLTA ascounts remit fo the
Pand ke gmount remaining after providicg such ingtitution a just and reasonabls
refurn 2guivaient ic its return on simdlar nen-I0LTA interest-bearing deposits. These
resmittances shall be monthly unless otherwise authomzed by the Fund,

Nothing hersin shall prevent an attorney from establishing a separste interest-
bearing account for an individual chent in accordance with these rules, providing that
uil interest earned shall be the sole property of the client and may rot be retsined by
thi¢ atierney.

In addition to the reports specified above, approved finandal institutions shall
apree to cooperate fully with the Office of Attorney Ethics and to produce any attormey
trizat aceouns oy attornsy business secount records on receint of a subpoena therefor,

Digital images of theee records may be maintained by fnancial matitutions
provided that: {a] imaged copies of checks shall, when printed {including, but not lmited
to, when #nages are provided to the attorney with a monthly statement or stherwise or
when subpoenzed by the Office of Attorney Ethicsl, be Lmited to ne more than iwe
checks per page fshowing the front and back of sach check} and b} sl digital records
shall he maintained {or a period of seven years. Nothing herein shsll preciude a financial
institution from cherging an attorney or law litm for the ressenable vost of producing
the reports and records required by ths Rule, Bvery adforney or law firin in this state
shall be senclusively deemed to have consented o the reportng and producton
reguirements mandated by this Rule.

(s} Requirsd Bookkeaning Recnrids,

{1 Atterneys, partnerships of attorneys and professional i:orpc:rati«sm wheo
practite in this state shall maintain In & current status and retain T & period of seven
vears aftsr the event that they record:

{A}  appropriate receipis and disbursements joumals containing 2 record of ali
depusits in and withdrawals from the sccounts speeified in paragraph {2) of this rals
gnd of any other bank accouns wiich concerms or affects their practice of law,
specifically identifving the date, source and description of each ifem deposited as well
a3 the Gate, payse and purpose of each disbursement. A6l trust account receipts shall
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te deppsited intact and the duplicats depoesit glip shall be sufficlendy detafled {o idendfy
each itewm. All trust account withdrawals shall be made only by atterney authorized
Hnancial institution transfers as stated below or by check payable W a named payes
and not to cash. Bach electronic transfer sut of an attomey trust sccount must be mads
on gigned written instructions fromm the attorney to the financial institution, The
Enancisl institution must confinm each alttherized transfer by returning & document to
the atiorney showing the date of the tramsfer, the payes, and the amount. Only an
attorney admittad to practics law i this state shall be sn authorized signatory on an
atigrney trast acoourns, and only an attorney ghall be permitted to authorize slactronia
transfers as above provided; and

(8} an appropmate jedger book, having at least one single page for each
separate trust clont, for all trust accounts, showmg the source of all unds depesited in
such sccounts, the names of all persons for whom the funds are or were heid, the
amount of such funds, the descripton and amounts of charges or withdrawals from
such sccounts, and the names of all persons to whom suck funds were dishursed, &
regisfar trial balance of the individual client trust ledgers shall be maimtained, The fotal
of the trizl balance must agree with the contrel figure computed by taking the heginning
balance, adding the total of mooeys received in frust for the client, and deducting the
tiztal of all monevs disbursed; and

G copies of all retainer and compensation agreements with clients; and

(5] copies of i statements to clients showing the disburgement of funds w
themn or on their behalf and

(Bl copies of all bills rendered to clients; and

F copies ¢f sl records showing payments to atiorneys, investigators or other
persens, nat in their regular employ, for services renderad or performed; ang

{8} orginels of all chegkbooks with running balences and check stubs, bank
ataternents, prenumiared cancelled checks and duplicate depesit slips, except thai,
where the financial insttution provides proper digital images or copiss thereof to the
attornay, then these digital images or coples shall be mainisined; all checks,
withdrawals and deposit slips, when related o 2 particular clent, shafl include, ang
attorneys shall complets, o distinct area identifving the client’s last name or file number
of the matter; and

{H]  copies of all records, showing that at least menthly a reconciliation has
beer made of the cash balance derived from the cash veceipts and cash disbursemerd

Jomrnal totals, the checkbook balance, the bank statement balance and the client fruet
ledger sheet balances, and

& copies of those portions of each clisnt’s case file reagonably necessary for
a complete understanding of the financial transactions pertaining thereta.

{2t ATH or cash withdrawais from all atterney truast accounis are prohibited.

(3} Wo attorney trust sccount shall have any agrsement for overdraft
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protection,

ek ; : ecords. The financial books and
ather recm’és regquired by paragraphs {a and (ci of this rule shall be maintained in
gocordance with generally asceptad accounting practice, Bookkeeping records may ba
maintxired by computer provided they otherwiss comply with this rule and provided
further that printed copies and computer flles in {ndustry-standard formats can be
made on demand in acgordasnes with this section or section 'h}, They shall be located at
the pringipal New Jersey office of each adtorney, parmership or profesaional corporation
and shall be available for ingpection, checks for compliance with this Rule and copying
at that lweation by a duly suthorized representative of the Cfles of Altornsy Ethues.
When made avalabio pursusat to tis rale, all such books and records shall remain
confidential sxcept for the purposes thereof or by directen of the Supreme Court, and
their contents shall oot be disclosed by anvene in such a way as to viclate the attorney-
cilent privilege.

fa} Dissolutions. Upon the dissclution of any partnership of attorneyvs or of
#ny professional corpovation, the former partners or shareholders shall make
appropoate arrangements for the maintenance by one of them or by a suiccessor firm of
the records specified in parsgraph fof of this rule.

@ Atternevs  Practicl with _Fo Attornevs o Firms, All of the
requirsmynis of this rule shall be spplicable to svery attorney rendering legal services
in this state regardisss whether affiliated with or otherwise releted in any way to an
attornsy, partnership, legal mrporatmn, Hmited Hability company, e Himited Hability
partnership forined or regiswered in another state.

g Attornavs Associated wit ut of Stat a0 An attorney who
practices In ihis state shall maintaln and preserve for seven years a record of all fees
received and sxpenses incurred in connection with any matter in which the atiorney
was associated with an attorney of another state.

{h! Availabilty of Records. Any of the records reguired @ be kept oy thuy rule
shall be produced in responzs to 3 subpoena duces tecum issued in connection with an
ethics investigation or hearing pursuant to K 1:28-1 to 1:20-11, or shall be produesd
at the direction of the Disciphnary Revisw Board or the Supreme Court, They shall be
awailable upen request for review and audit by the Office of Attorney Fihics, Every
attorney shall be required o cooperate and to respend completely 1o questions by the
Office of Attorney Ethics regarding afl ‘ransactions concsrning records required i be
kept under this mle. When so produced, all such records shsll rernain confidential
except for the purposes of the partoular proceeding and their contents shall not Ge
digciosed by anyone in such a2 way as w viclate the altorney-cllent privilege. When
produced or examined during the course of 2 disciplinary or random sudit, both the
ztiorney of law firm and the producers and Heensors of computesized software shall be
conclusively desrned to have consented o the use of said sofiware by disciplinary
authorities as evidence during the courss of the disciplinary provesding.

i Disciplinary Action. An attorney who fails to comply with the requiremnents

of this rule in respect of the maintenance, availabllity and preservation of accounts and
records of who fails to produce o to respond complesly w0 questions regarding such
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receriis as reguired shall be deemed 1o e In vielation of RP.C, 1.150d) and R.P.C. 8.31{5).

it~ Unidestifiable a laime Accumulaticns and Trost
Funds Held gqr Migg;;;g wggg When fara pemxi in ex( #5g of two years, an aligrnay’s
sTust Account rontains trust finds which are sither unidentifiable, umcla,lmezi or which
zre held for missing owners, such funds shall be so designaied. A reasonable search
shall then be made by the attorney to detsgmine the bhenelicial awner of any
unidentifiable or unclaimed accumulation, or the wherssbouts of any missing owner. If
the beneficial owner of an urddentified or unciaimed accumuiation is determined, or ¥
the missing bepeficial owner iy located, the funds shall be delivered fo the beneficial
ewner when due. Trust funds which remeain unidentifisble or unclaimed, and {unds
which are heid for missing owners, aflter being designated as such, may, after the
passage of onte year during which time a diligent search and inguiry fadls to dentify the
beneficial ownar or the whereabouis of 4 missing owner, be paid o the Clerk of the
Superior Court for degosit with the Supetior Cowrt Trust Fand, The Clerk shall hold the
same in {rust for the beneficial owners or for uitimats disposition as provided by order
of the Supreme Court. All applivations for payment to the Superior Court Clerk under
this section shall be supported by a detailed affidaviv setting forth specifically the facts
and all rezsonable efforts of zearch, inguiry and notice, The Clerk of the Superior Court
may deciine to accept fitnds where the petition does not evidence diligent search and
inguwiry or ntharwise faiis to conform with this section.

1:21.7. Contingent Fees'

fa} As used in this rule the tsrm “contingent fee syrangement” means an
agrenment for lsgal services of an attorney or atiornevs, including any associated or
forgarding counsel, under which compensation, contingent in whole or fn part upon ths
successful accomplishment or disposition of the subject matter of the agreement, is te
he in an amount which eithier in fixed or is to be determined nrder a formula

1hy An atworney shall not soler into a contingent fee an‘angemeiat without first
having agdvised the cHent of the right and afforded the clent an spportunity to retain the

atterney under an arrangement for compensation on the basis of the reasonable vatue
of the services.

N in smy master where a client’s claim for demages i based upon the alleged
tortious conduct of eswether, including products liability slsdms and claims aznng farmnily
members that are subiect to Part V of these Rules bt excluding statutorily based
discrimination and employment claims, and the client is nol a subrogee, an attorney
shafl not contract for, charge, or collsct a conthngent fee I sxpess of the following lmits:

{1 33 173 % on the firat $750,000 recovered;

{2 30%on the next $750 000 resovered;

(3} 25% on the next $750,0040 recovered;

41 20% on the next $750,000 recovered; and
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5 onm all amounts recoversd In swxcess of the Above by appllcation for
reagonabie fee in aceordance with the provisions of paregraph [} bereof: and

i where the amount recovered is for the benefit of a client whe was a minor
or menially incapacifated when the contingent fee arrangement was made, the foregeing
limits shall apply, except that the fes on any amount recovered by settlement befors
emuaneling of the jury or, in a beach irial, the earlier ¢ coour of plaintifs o*)euir:g
statement or the commencement of testizmony of the first witniess, shail net exceed 25%.

td} The permissikle fee provided for in peu'agr&ph {c) ahall be ccmputed on the
net s recoversd alter deducting disbyrsementa in comnection with the Institution and
prosesution of the ¢laim, whether advanced by the attiernsy or by the client, meluding
investigation experises, sxpenses for expert or other festimony or evidence, the coat of
briefs and transetipts on appeal, and any interest included in 2 fudgment pursuant o
. 4:4%-11885 but no deduction nesd be made ¢ post-fudgmnent interast or for Hens,
assignments or claims in favor of hospitals or for medical care and treatment by doctors
and nurses, or similar iterns. The permissitle fee shall inelude legal services rendered
oh sy appeal or review procesding or on any refrial, but this shall not be deemed to
regire an. attormey io take an appeal, When joint representation is anderitaken in both
she dirsct and derivative action, ur whes a claim for wrongiul death i joined with a
claim on behalfl of a decedent, the contingent fee shall be zalculated on the aggregate
sum of the recavery,

{e} Paragraph [} of this ruls is intended to fix mazimum permissible fees and
does net preclude an attorney from entering into a sontingent fes arrangement providing
for, or frome charging or collecting a contingent fee below such iimits. In all cases
contingent fees charged or collected must conform to RPC 1.5(a).

i3} I at the conclusion of & matter an atterney considers the fee permified by
paragraph le} 1o be inadeguate, an application on written notice to the client may be
made to the Assignment Judge or the desipnes of the Assignment Judge for the hearing
and determining of o reasorable fes in light of all the circumstances. This rule shall not
preclude the exerciss of a client’s existing right i a court review of the reasonablencess
of an attorney's fag.

[t=4] Where the amount of the sontngent fee is limited by the provisions of
paragreph {0} of this rule, the contingent fge arrengement shall be in writing, signed
both by the attorney and the client, and a signed duplicate shaill be given to the clisnt.
Upon conclusion of the matler resuiting in & recovery, the attomesy shall prepare and
furnish the client with & signed closing statement.

{h Calmulation of Fee in Stouctured Settl As used hagsin the term
“structured settlement” refers to the payment of any settlernent between the parties or
judgment entered pursuant to 2 procesding approved by the Court, the terms of which
provide for the payrment of the funds to be received by the plaintff on a5 instalment
basis. For purpeses of paragraph {c}, the basis for caloulation of 4 contingent fee shajl
be the value of the structured zottlement as herein defined. Value shall consist of any
cash payment made upon consummation of the seitletnent pius the actual cost to the
party making the settlernent of the deferred payment sspects thereol. In the event that
the party paying the settlement doss net pirshase the deferred payiment component,
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the aetual enst theveof shall be the actual vost assigned by that party to that componsnt,
For further purposes of this rule, the party making the settdement offer shall, a¢ the time
the offer is made, disclose to the party raceiving the settlement offer its actual cost and,
if it does not purchase the deferved payment aspoct of the settlemsnt, the faclors and
assumptions used by it in assigning actual cost.

i 220 Be Class or Muitinle Party Actions  When
representation is unéar’mﬁm on whaii crf several personz whose respective clains,
whether or net joined in one action. arise out of the same transaction or get of facts oy
invelve substantially identical liability issues, the contingent fee ghall be esleulated on
the basis of the aggregate sutm of all recoveries, whether by judgment, settlement or
hath, and shall be chiarged ip the clents in proportion to the recovery of sach. Counsel
may, however, make spplication for modification of the feg pursuant to paragrapl: #f of
this rule In appropriate sases,
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RULES OF PROFESSIONAL CONDUCT
Adopted BEffective Beptember 16, 19B4
Includes amendments through those effective September 1, 2818,

INTROQDUCTION

The Supreme Court has gdopted the ABA Model Rules of Professional Conduct,
&s recsmmendsd by the Supreme caurt Comumnittee on the Mode! Rules of Professional
conduct {the “Debevaise Donunitiee”) and &% revised by the Court. Among the several
cther recommendations taken inte account by the Court in adopting these rules were
those by the New Jersey Buate Bar Association (PNJ8SBAY, the New Jersey Proseeutor’s
Assoctation, the United States Securities and Exshangs Commission, the United States
Tepartment of Justice, and private practitioners.

The explunatory comments that follow ench rule have not been adoptad by the
Court nor should they be considered as a formal part of the mles. For sssistance in
interpreting these rules, reference should be mads to the officis) ABA Comments and
the commentary by the Dabevoise Corumittes in its June 24, 1983 repart, which
appeared as a supplement to the July 28, 1983 issue of the New Jersey Law Jowmal.

SPECIAL NOTE: RPC 7.1 through BpC 7.8 are DR 2-181 through DR 2-105 as
amended January 16, 1984, with minor aditorial changes. They have besn renumbered
consistent with the ABA Model Rule numbering scherme. The sxplanatory comments
that accompanied the adoption of these amended rules (as published in the January
26, 1984 issue of the New Jersey Law Journal, 113 N.J L, 9123} are again included
bere for eass of reference falss with minor editorial changes). It should be further noted
thiat the Court is in the procsss of preparing an additionz! revision vo RPC 7.5 as @
relates to prepaid legal services plens, to be spon published for comments in the New
Jersey Law Journal,

NOTE

These rules ghall be referred to as the Rules of Professional Conduct and shall be
abbreviated ag "RPC,

REC 1.0 Terminology

{a) “Belief® or *bolieves” denotes that the person inwolved actually supposed
the fact in queston fo be true. A person’s belief may be inferred from
circumstancss.

it “Confirmed in writing,” when used in reference to the informed consert of
& persen, denoiss informed consent that is given in writlug by the person
or a writing that & iawyer pramptiy wansmits t¢ the person confirming an
cral infermed consent. See paragraph {g) for the definition of “informed
consert,”

e} *Firm® or “law firm” denotes a lawyer or lawyers in a law partnership,
professional  corporaton, sele proprietership or other assoeiation
authorized to practive law; or lawyers employed in o legal services
organization or the lepal department of a corporation or other organization.
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id;

{e}

it

i

§

G

{o}

“Fraud” or “fratdulent” Jenctes comduct that is Faudulent undsr the
substantive or procedural law of the apphicable jurisdiction and hagz a
purpose to deceive,

“informed copsent” denstes the agreement by a person t0 4 myposed
course of comduct after the Iawyer has communicated adequate
information and explanation about the malenial visks of and reasonably
availabie alternatives to the proposed oourse of conducel,

“Kniewingly,” “known,” or “lmows” denotes actual knowledge of the factin
guestion. A person’s knowledge may be inferred from circumstances.
“Partner” denotes @ membier of a partnership, a shareholder in & law firm
organized as a profssivoal corperation, or 8 member of an association
asutharized to practice law,

“Primary responsibiiity” denotes actual participastion & the management
and direction of the matter at the policy-making level or responsibility at
the operational level as manifested by the confinusus day-to-day
responsibiiity for litigation or transaction decisions.

“Reascnable” or “reasonably” when used in relation t conduct by & lawyer
denotes the conduct of a reasongbly prudent and compsetent lawyer,
“Reasonable belief” or "reasonably believes” when used in reforence to a
iaveyer denotes that the lawyer belleves the matter in guestion and that
the cirsumstances are such that the belief is rensonable.

“Reasonably should know” when used jo reference to a lnwyer denotes that
a lawyer of reasonable prudence and competenice would ascertain the
matter in question.

“Boreened” denotes the isolation of & lawyer from any participation in a
matier through the thnely adoption and enfercement by 2 aw firm of a
written procedurs pursuant to RPC 1.10{f) which is reasonabiy adeguate
under the circumatances to protect information that the isolaied fawyer is
obligated to proteet under these Rules or other law,

“Substantial” when used in reforence to depgree or extent depotes & materfal
matter of clear and weighty importance,

“Tribunsl’ denotes a court, an arbitrator in an arbitration proceedingora
jegislative body, administrative agency or other hody aedng in an
adiudicative capazity. A legislative body, administrative agenscy or other
body acts in an adjudicative capacity when a neutral efficial, after the
presentation of evidenee or lngal argument by a party or parties, will render
a binding legal judgment directly affeching a party’s lnteresis in a
particular matter.

Writing” or “writter” demotes a tangible or electronic record of &
sommunication or representation, including handwriting, typewriting,
printing, photostating, photography, andio or videorecording, slectronic
communication, and embedded information fmetadata} in

an electonic decwment. A “signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing and
axecuted or adopted by a person with the intent to sign the writing.

"Metadatr” is embedded Information in electronic documents that i
generally hidden from view in a printed copy of 4 dooument. It is generated
when dooanents sre created or revised on a computer. Metadata may
reflect such infoonation as the auther of a document, the
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datz or dates on which the documant was revised, tracked revisions o the
document, and comments inseried in the margins.

Nobe:  Adopiad Hovembsr 17, 2063 o e sifestive Jantiacy 1, 2004; peragraph 6] sthendedd and vew pacagraph 5]
adopded Augast T, 2055 t2 be eFsetive September ), 2315,

RPC 1.1 Competence
A lawyer shall nots

{m} Handle or neglect & matter entrusted to the lawyer o such manner thai
the lawyer's conduct constitutes gross nsgligence.

{b) Exhibit & pattern of negligenice ar nggiect in the lawver’s handling of legal
maiters penerally. :

Note: Adopisd July 12, 1984 to by effective Septuymber 10, 1988,

RPC 1.2 Seoape of Representation and Allocation of
Authority Between Client and Lawyes

&l A lawyer shall abide by a clisnt's decisions concerning the scope and
chjectives of representation, subject to paragtaphs (¢} and (W}, and as required by RPC
1.4 shall conuult with the clisnt about the means to pursie them. A lawver may take
such action on hehall of the cient as is impledly autherized to carry out the
representation. A lawyer shall abide by a client’s decision whsther to settls a matrer,
In & criminal case, the lawver shall consudt with the client and, following consultation,
shall abide by the cliant's decision on the plea o be entered, jury trial, and whether the
elient will westify. .

b} A lawyer's representation of a clien?, including represeotation by
appointment, does not constitute an endorsement of the client's polltical, sacnomic,
social or moral visws or activities,

o] A lawyer may limit the scope of the representaton if the Umidation s
reasonabie under the circumstances and the client gives informed consent,

(£} A lawyer ¢hsll not counss! or assist a chent in conduct that the lawyer
knows s illegad, eriminal or Faudslent, or i the preparation of & written instrument
containing terme the lawyer knows are expressly proibited by law, but a lawyver may
counael of assiet a clent in 2 good fith effort to determine the vaildity, scope, meaning
or application of the law.

A Tawyer may counsel a client regarding New Jersey's medical marfjuana laws
and assist the client to engage in conduct that the lawyoer reascnably believes is
authorized by those laws. The lawyer shall alse sdvise the client regarding related
federai law and policy.
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Eote:  Adapted July 12, 1982 ta be elfactive Seplesaler 16, 19584; caption atended, paragcsphe {4 and {0} amended,
and parugzaph (&) delsted and redesignated wn BFC | 40d] November 17, 2008 2 bo ¢ffective Januney L, 2054, parsgraph
[t} prmengdad fugast |, 3518 1o be »feative Sepiember ¥, 2018,

RPC 1.3 Diligence

A lawyer shall act with reasonable diligence and promptoess in representing a
client.

Note:  Adopted July 12, 1904 ts be effsclive Soptemsher 10, 1984,

RBPC 1.4 Comununication

fa) A lawyer shall fully inform & prospective client of how, when, and where
the client may cotmmunisate with the lawyer,

(b A lawyer shall keep a client reasonably informed about the stalus of a
matter and promptly comply with reasonable requests for information.,

{c A lawver shall explain a matter to the extent reasomably necessary to
permit the client to make inflormed decisions regarding the represeniation.

i) When s lawyer knows thet & client expects assistance not permitied by the
Bules of Professlonal Conduct or other law, the lawyer shall advise the clisnt of the
ralevart limitations on the lawyer’s conduct,

Kore:  Adopied July 32, 1532 w0 be eflsctive September 30, 1985 vew puzagraphe Io) and (0} adented 20d {ormer
patugrapiiy {a) and bf redesignoted ae paragrapghs (8] and & Novessber 17, 2003 to be effoctive Sagmary §, 2004,
. ~

RPC 1.5 Fees

@ A lawyer's fee shiall be reasonable. The factors to be gonsidered in
desermining the rezsonabizness of 2 fee nchude the following:

i1 the lime and labeor required, the noveity and difficulty of the questions
invplved, and the skill requisite to perform the legal service properiy;

{2}  the likelinood, i apparent to the client, that the accepiance of the
particular employment will preclusie other employment by the lawyer;

(3) the fee custemarily charged in the locality for similar legal ssrvices;

{47 the amoeunt involved and the results obiained;

)] the time limitations impozsed by the client or by the cireunstances;

i the nature and Jesgth of the professional relationship with the client;

7 the experience, reputation, and ability of the lawyer or lawyers performing
the services; :

8 whether the fee is fixed or contingent.

He] When the lawver has not reguisrly represenied the client, the basis or rats
of the fee shall be communicated in writing to the clizn? befors or within a reasonable
time after commencintg the representation,

) A fee may be contingent an the outcome of the matter for which the service
is rendered, except in a matter in which a contingens fze is prohibited by law or by thess
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rles. A contingant fec agreemient shall be in writing and shall state the methad by
which tha fee is to be determined, including the peraentage or percentages that shall
accrue to the lsweer in the event of getfernent, trinl or appeal, Etigation and sther
expenses i be deducted from the recovery, and whether such expenses are to be
deducted before or after the comtingant fee Is caloulated. Upon conclusion of a
contingent fee matier, the lawyer shall provide the csnt with a written statemnent stating
the outcoms of the malter axd, if there i8 & recevery, showing the remittance to the
chent and the method of it deiermination.

{el} A lawyer shall not enter into an arrangement for, chargs, or collsct:

13} any fae in & domastic relations matter, the paymenst ar amount of which is
contingent upon the securing of a divorce or upon the amount of slimory or support, o
property ssitlement in Heu thersof; or

21 a coniingent fee for representing a defendant in 2 criming! case.

ie} Except as otherwise provided by the Court Bules, a division of fee between
lawyers whe are riot In the same S0 may be made ondy i

i1 the division is in proporiion 1o the servizes performed by each lawyer, or,
Ly written agreement with the cifsnt, each lawyer assumes joint responsibility for the
representation; and |

2y the cliant is notified of the foe division; and

(3) the client consents {0 the participation of all the kwwyers involved; and

(&N the totsl fee is reasonable,

Heta:  Adopfed July 12, 1556 o be effective Baplembsr 10, 19247 new ssbpavagraph [0){3] added and Trmey
subparagraphs (£42; and (815 redesizusted as subparagraphe [£)(3} and (4] Revapber 17, 2003 19 b elfettive Jasvary
04

RPC 1.6 GConfidentiality of Information

{a} A lawyer shall not reveal informations relating to representation of n chent
uniesy the client consents after congiitation, sxceps for{i) disclosures that are ImpHedly
authorized in order to carry out the representation, (2} disclogures of information thet
is generally knewn, and {3} as stated in paragraphs (b, [©), and {d).

{i} A Jawyer shall reveal such information to the proger suthoritiss, as soon
as, and 1o the extent the lawyer reasonably believes necessary, to pravent the client or
ancther persan:

{4 from compditing a orminal, ilegal or fravdulent act that the lawyer
reasonably believes is ﬁke;y to regull in dzath or substential bodiy herm or substantial
injury t the financial inlerest or property of another; o

21 from ccrmmzmg a griminal, {llegal or frawdulent act “that the lmwyer

reagonably belisves is likely to perpetrete a fravd upon a tribunal.

(e} i a lawyer reveals information pursuant to RPC 1.6(b), the lawyer also may
reveal the information (o the person threaiened to the extent the lawyer rezsonably
believes iz necessary to protect that persom from death, substantial bodily harm,
substantial fnencial injury, or substantial property loss,

{d} A lawyer may reveal such information o the extent the lawyer reasonably
believes neceysary:
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{4 i rectify ke conseguences of & cHent's criminal, flegs! or fravndulent act
in the furtherance of which the lawver's services had been useds

2 to eytadbiish & claim or defense on behalf of the lawver in a controvarsy
between the lawyer and the client, or {5 establish 2 defenze to a oraminai chavge, oivil
claim or discipEnary complaint agalnst the wver baged upon the condust {n which the
cilent was fnvolved;

3] v prevent the slient from ceusing death or substanyal bodily hamm o
himself or hersell: or

iy to cornply with other law; or

15) to detect and resolve condlicts of intereat arising from tha lawyer's
change of sonploymoent or from changes in the composition or ownership, or
resulting from the sale of a firn, but only if the revealed inforsiation would not
compromise the atterney-client priviiege or otherwise prejudics the olisnt. Any
information 3o disclosed may be used or further disciosed only to the sxtent
neceasary to detect and resolve conflicts of intgrest.

i} Reasorable balief for purpeses of RPO 1.6 s the belisf or conclusion of a
reasonable lawyer that i based upon information that has some founda_ﬁen in fact and
consfisites pn‘ma facie evidence of the matters refarred to in subsections (b}, &), or {dl.

A lawyer shall make resmsonable efforts to prevent the m.&d rertent or
unauﬁ*m-med disclosure of, or unsuthorized access to, information relaring to the
representation of & chent,

R MMEN: UPREME COU
{AUGUST 1, 2016}

Faragraph {d){5} recognizes that lawyers in different firms may need to disclose
Himited information tw sach cther to detect and resalve confiicts of Intarast, such ag
when a lawyer is mnsidering an association with anether firm, two or more fmms ars
considering merger, of a lawyer Is considering the purchase of a law practice. Under
these circumstances, lawyers and law frms are permitéed to disclose Hmited
irdformation, but only once substaniive discuselons regarding the new relationship
have peourred. Any such disclosure should ordinarily include no more than the
identity of the persons and entities involved in a maties, a brief summary of the
general isstes involved, and information about whether the matter hag terminated.
Even this limited information, however, should be disclosed only to the extent
reasonably necezsary tw detect and resolve conilicts of interest thar might arise from
the possible new yelationship, Moreaver, the disclosure of any information is
prohibited # it would compromise the atlarney-client privilege or otherwise prejudice
the client (eg., the fact that a corporate clisnt is secking advice on a corporate takeover
that has not been publicly anaﬁunced; that a person has consulted a iamt;gar about the
possibility of divorce before the person's intentions are knoewn o the person's apouss;
or that a person has consulied a lawyer about & eriminal investigation that has not led
to a pubiic charge]. Under those circumstances, paragraph (a] probibits disclosure
unless the clignt or ormer client gives informad written consent, A lawyer's dduciary
duty to the lawyer's firm may also govern a lawyer's conduct when sxploring an
agsociation with another firm and is buyond the scope of these Rules.
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Any information disclosed purauant © paragraph (48 may be used or further
disclosed only to the extent necesssry o detect and resclve condlicts of interest.
Paragraph {d){3} does nat restrict the use of information acquired by means
independent of any disclosurs pursuant tc paragrapn 5:. Paragraph {d}{5) also does
not #ffect the disciosure of information within 2 Iaw firm when the disciosure is
otherwise authonzed, such es when o lawyer in 2 firm discloses information te
another lawyer in the same frm to detect and resolve conflicts of intarest that could
arise in connection with undertaking a new representation.

Paragraph () requires a lnwyer 1o act eompatently 1o safeguard information,
ncluding electrenically stored information, relating to the representation of a cllsat
against unamthorized aceess by third partios and against inadvertent or unauthorizad
digclosure by the lawyer ¢ other persens. or antities who are participating in the
representation of the lient or who are subiect to the lawyer's supervision. The
unauthorized access to, or the fnadvertent or unsathorized disclosure of, confidentiai
information relating to the representation of a clent does not constitate 2 viclation of
paragraph {f} if the lawyer hias made reasonable efforts o prevent the agcess or
disclogurs. Factors to be considered in determining the reasonableness of the lawyer's
efforts Inciude, but axre not Mnited to, the sensitivity of the information, the dkelihood
of disclosure f additional safeguards are not employed, the cost of emploving
additionial safeguards, the difficulty of buplemeniing the safeguards, and the extent
which the safeguards adversely affect the lawyer's ability to represent cllents [2.g., by
making a device or imporant piece of sofiware excessively difficult to usel.

A client may require the lawver to mplement spetial s2ourity meksures not reguired
by this Rule ar may give informed congent in writing to forgo security measures that
would etherwise be required by this Bule. Whether s lawyer may be required to taks
addilional steps to safaguand & client's informatien i order to comply with other law,
such as state and federal laws that govern data privasy or that impose netification
requiresaents upon the Ioss of, or Unauthorized access 1o, slectronic information, is
reyend the scope of these Rules,

OFFICIAL COMMENT BY SUFREME COURT
(SEFTEMRER 1, 2018} :

The Court adopts the comment In the Restatement {Third} of the Law Governing
Lawyers on confidential information, which states: Whether Imformation is "generally
known” epenids en =il circumstances relevant in obtaining the informeation. Information
contained in bocks or records in public ilibraries, public-record depesitaries such as
government offices, or in pubiicly accessible electromic-data storage is generally known
ifthe particular information is obtamable through publicly avaiiabie indexes and similar
methods of access, Information is not generally koown when a person interested in
koowing the Information cculd obtain it only by mesns of special knowledge or
substaptial difficulcr or expense. Special knowledge ineciudes information about the
whereabouts or identity of a person or other ssurce from which the information can be
acruired, if those facts are net thamselves generally known,

Rote:  Adopted July 12, 1985 w0 by elinofive Septessber 10, 19584; paragraphy (2} and {0} amended, mow pazwgesph (o
addatl, Iommer passygzaph (o} redesigneted ay parsgraph i, and former pategyaph (6] amended and redesigoated as
paragraph (o) Nevember 17, 4093 o be effeclive JSuouary 1, 2004 former sutperagraph [(4J) redeaignated as
sabpamgreph €34] asd naw suliperagragh (8] adeopied July i3, 2012 o be sffotive Saptember 4, 201%; paragraph
8 ertendsd, new parsgraph £ adapted, sad Oficlal Commant sddad August 1, 2916 1o be allective Septembier §, 2018;
paragrephs (o) nod (b smended, and sdditionn C0alal Commant added July 27, 2018 4 be eflpative Septembar 1, 2018,
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RPC 1.7 Conflict of Interest: General Bule

fa) Except as provided in paragraph b, a wver phall not represent a clisnt
if the repressntation invalves z concurrent conflict of interest, A concurrent confiict of
interast gxists #:

f1)  the representation of une client will be directly adverse 1o ancther client;
or

{27 there is a significant risk that the representation of ane oy more clients will
e materially limited by the lawyer’s responsibilities fo ancther clisnt, a former client,
or a third person or by & personal interest of the lawyer,

i} Notwithgtznding the existence of & consurrent conflict of interest under
paragraph faf, & nwyer may represent a olient it

1 pach affected client gives indormed consent, confivmed in writing, after full
disclosure and consuliation, provided, however, that p public entity cannot consent fo
any such represeniation. When the Inwver represents mudtiple elients in a single matier,
the congulation shali inelude an explanation of the common representation and the
advantages ang risks involved;

2) the lawyer reasonably believes that the lawyer will be able o piovide
competent and diligent representation to each affestzd clisny;

2 the representation is not prohibited by law; and

) the representation does not involve the ssserton of & claim by one cHent
against ancther clent represented by the lawyer in the same litigation or other
procgading before & tribunal.

Boter  Agepted July 12, 1984 to b elective September 10, 1584; et deloted mnd new text udopled November 17, 2003
10 bi effective January 1, 2004,

RPC 1.8 Confliot of Interest: Current Clients: Bpecific Rules

{a} A lawyer ghall nat enter into a business fransaction with a client or
knowingly acquire an pwaership, possessory, security or other pecuniary interest
adverse {n & client unless:

{I}  the transaction snd fzrme in which the lawyer acquires the interest are
fair and reasonable to the client and are fully disclesed and transmitied in writing to
the client in a manner that can be anderstood by the clieni;

2 the glient is advised in writing of the desirability of seeking and is given 4
reasonanle opportunity to seek the advice of independent legal counsel of the client's
choice concerning the trangacton; and

3 che client gives inforred consent, in a weiting signed by the client, te the
eseentinl terms of the tramsaction and the lawyer's role in the transaction, including
whether the lawyer is representing the clent in the wransaction,

] Excapt as permitied or requirsd by these rules, & lgwyer shall not use
infermation relating 0 representation of a client to the disadvantage ¢f the ¢lant unlses
the client after il disglosure and consultation, gives informed consent,

(3] A lzwyer shall not solicit any substantal gift from a client, including a
testamentary git, or prepare on behalf of a client an instrument giving the lawyer or a
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person reimted to the wyer any substantisd gift unlsss tha lawver or other reciplent of
the g3t is related to the clisng, For purposes of this paragraph, related persons include
& spouse, child, grandehild, parent, grandparent, or other ralative or individual with
whom the lawyer or the client maintaing 2 close, familial relationship.

Y Prior to the conclusion of representation of a clen?, a lawyver shall not
make oy negotiate an agreement giving the lawyer literary or media rights to a portrayal
or account baged in stubstantiai part on Inforgmation refating to the represesiation.

e} A lawyer shall not provide financial assistance to a clant in connection
with pending or contemplated Htigation, except that:

{1) a lawyer may advance court cests and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter; and

2 u lawyer repregenting an indigent clsnt may pay court costs and expsenges
of litigation on beheaif of the client; and

{3 a legal services or public interest organization, & law scliool ciinical or pre
bane program, of &3 atterney providing quelifving pro bono gervices as defined in
R.E:21-1108], may provide financial assistance o inmdigent cHents whom the
organization, program, or attorney is represendng without fee.

i} A lewyer shall not accept compenzation for representing a cient from one
other than the cHent untess:

{1} the clent gives Informed sonsent;

2) there is na interferense with the lawyer’s independence of professional
judgmant or with the lawyer-clignt relationship; and

] information relating to representation of a client i3 protected as required

by RPC 16,

{g) A fawyer wio represents two or more clents shail met participate n
making an aggregate settlement of the clahms of o againgt the ¢lisnts, or in 2 criminal
cs8e un aggregatad agresment as o guilty or no contest pleas, unisss each client gives
informed congent after a consultation that shall include disclbeurs of the existence and
nature of &if the claims or pleas involved and of the participation of each person in the
wattement.

{h} A lawyer shall not .

11} make an agresment prospectively Ymiting the lawyer’s Hability to & client
for malpractice unizes the client fails w act in azcordance with the lawyer's advice and
the lawysr nevertheiess continues 1o represent the clent at the client's reguest
Fotwithstansding the existence of thoss two conditions, the lawyer shall not make such
an agreement unless permitted by law and the client is indspendently represented in
malking the agresment; or

21 settle & claim or porential clafm for such lability with azf Gorepresented
viient or fonmer cilent upless that person i adviged in writing of the desirability of
secking and is given z reasonable opportuntty to seek the advise of independent lega!
counsgl in connection therewith.

4 A lawver shall not acquire & proprictary interest i the gense of action or
subject matter of Htigation the lawyer is condusting for a clisn®, except that the iawyver

138

may: (1) acguive & Hen granted by law to secure the lawyer’s fee or expenses, (2) contract
with & <lient for 4 reasonable contingent fee m & oivil cass.

G While lawyers are associated in a firm, a prohibition in the foregoing
paragraphs {a} throngh (i that applies to any one of them shail apply o all of thers,

&) &lawyer emploved by a public entity, sithet as a Iawyer or in soms other
sole, shall net undertale the representation of another client if the representation
presents = subetantial risk that the lawyer's responsibilities to the public enbty would
linit the Imwyer's ability to provide independent advice or diligent and competent
represeqtstion to either the public entity or the dlient.

il A public entity cannot congent 1 & representetion vtherwise prohibited by
this Rule.

Nato:  Adopted September 10, 1984 (o be olftctive immedininly; paragsph {0} amended July 12, 2007 6 be silsstive
Septomber 5, 2002; caption aménded, paregraphs &, (b, é (), 18, (5 amensiod, former paragraph {) delewd. foemer
paragragh i) redesignated as paregraph: (i), former pesugraph (W deleted, and sew pazagraphs (k] 2ol {1 sdded
Movaebeg 17, 3503 te e =fective January 1, 20041 subparepraph (ol amendod July %2, 2014 to ko efFeqtive
Junuary L, 2013,

RPC 1.9 Putiesg to Former Clients

{a} A lawyer who has represouted a client in a maiter shall nol thereafter
repressrt anvther clznt in the same or a substantially related matter in which that
client’s interests are materially advarsa to the inierests of the former ¢Hert unless the
farmer ¢clent glves informed consent confirmed in writing.

] A lmwyer shall not knowingly represent a perzon in the sare or a
gubstantiaily related matter in which a firm with which the lawyer formerly was
assoriated had previously represented a client,

(1} whose inferests are materially sdverse to that parson; and

2} about whom the fawyer, while af the former firm, had persenally acquired
information pretecied by RPC 1.6 and RPC 1.9} that is material to the matier unless
the former client gives Informed consent, confirmed in writing.

Hotwithstanding the other provisions of this paragraph. neither consent shali be
sought from the client nor screaning pursuant to RPC 1,14 pertaitéed in any matter in
which the atforney had sole or prizsary responsibility for the matier in the previous firm.

e} A lawyer who hus formerly represamied a clienl in & matter oy whoss
sresent or former firm has formerly represented & cient in a matter shail not thereafter:

{1 use information. relating to the representation to the disadvaniage of the
former client except 25 these Rules would permit or require with respect o a cliént, or
when the information has become generally known; or

i2) reveal information relating to the representatinn except as these Rules
wonld permit or require with fespect to a clisnt.

i) A public entity cannet consent {0 » reprasentation stherwise prohibited by
this Fule,
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Fote:  Adupied July 12, 1984 1o be offective Septomber 14, 1984 tapiion acanded, parsgraphs (o} and {5} amendsd,
snd aew parsgeaphs (o and & added Nevember 17, 2003 s be sflective Junnary 1, 2004,

RPC 1.10  Imputation of Conflicts of Interest: General Rule

(& When lawyers are azsociated in 2 frm, nong of them shall knowingly
represent 4 chent when any one of them practising alone would ke prohibited from doing
30 by RFC 1.7 or RFC 1.9, uniess the prohisition is based on a persenal intereet of the
probibited lawyer and does not present a signifivant risk of materially limiting the

represeniation of the alisnt by the remaining lawyers in te fitm.

(b When a lawyar has terminated an aesociation with a firm, the fitm is not
prohibited from thersafter representing a person with interests materially adverse to
those of a client represented by the formerly associated lawyer and not currenily
represented by the fhm, uniess;

i the matter is the same or substantially related to that in which the
foroerhy agsociated lawyver represented the clent; and

{21 any lawyer remaining in the fvm has information protected by RPQ 1.6
and RPC 1.00e} that is material to the matter.

(c} When a lawyer becomes associated with a firm, no lawyer associated jo
the Grm shall krowingly sepresent a person i & matier in which that lawyer s
disgualifled wnder RPC 1.9 unless:

{4 the matter does not invelve a prosseding in which the personally
disgualified lawyer had primary responaibility;

& the personaily disqualified lawser is timely soreened from any participation
in the matter and is apportioned o part of the fee therefiom; and

{2 weitten notice {5 promptly given to any afected former client to enable &
o asesriain complance with the grovisions of this Rule.

gy A disnquelfleation prespmibed by this rule may bs waived ¥y the affected
client under the conditions stated in RPC 1.7,

(& The disqualification of lawysrs associated in a finm with former or current
governrmont lawyers is governed by BPC 111 .

Any fww firm that enters a screening arrangsment, as provided by this

Rule, shall establish appropriate written procedures to insute thatt {1) all attorneye and

other personnei ic the law firm scresn the persenally disqualified attornsy from any

participation in the matter, [2) the screened attomey acknowledges the obligation to

remain screened and takes potion to insurs the same, and (3} the sereened attornay is

apporticned no part of the fee therefrom.

Nobe:  Adspted July 12, 1934 {o be oifeotive Boptembes M0, 1P24: paragraph (8] sarvected in Sowey o L Regnolds
Tebacog ¢, 105 AL 281, 217-18 [1358); cupiion and paragesphs (4], (b}, and {5} amended, paragraph (] delsted, former
ssragraph 19 amended snd redasignated ax paragraph (4, vew paragraphs (= 2nd [ adepted November 17, 2006 to ko
wifpetive Jrsnary 1, 2004,

RPC 1.11 Successive Government and Private Employment

,

{#} Except as law may otherwise expressly permdt, and subjest toa RPC 1.9, »
lawyer who formetly hae served as 2 governmsnt lawyer or public officer or empioyee of
the government shall not represent a private clent in connection with g matter:

{1J in which the lewyer participaied personally and substantially as a public
officer or empioyee, of

{2i for which the lawyer had substantal responsibility as a public officer or
employes; ur

(3] when the interests of the private party are matesially adverse to the
appropriate government agency, provided, however, that the application of this provisien
shall be limited o a period of six months immediately following the termination of the
attorney’s service as a goverrament lawyer or publie officer.

[LH Excapt as law may otherwise expreasly permit, a lawyer who formeriy has
served 25 a government lawyer or public officer or employee of the government:

(i} shall be subject to RPC 1.9} in respect of information relating to &
private party or information that the lawyer kumows s confidential governmerdit
iaformation abont & person ssequired by the lawyer while serving as o povernment lawyer
or public officer or empiovee of the govermmment, and

(21 shall not represent & private person whese interests are adverse to that
private party in a matter in which the Iformation could be used to the material
disadvantage of that party.

[ In the svent a lewrer is disgquaiified under (a) or (b}, the lawyer may not
represent a private clent, but absent contrary law & firm with which that lawyer is
asspciated may undertake or continue representation i

(31 ine disgualified lawver is scrsened from any participation in the mater
and is apportioned no pars of the fee trerefrom, and

4] written) notice is given promptly to the approptiate government agency to
enable it 1o ascertiwin compiiance with the provisions of this Ruie.

t}  FExcept as law may ciherwize oxpressly paomit, & Jawyer serving as =
government lawyer or public officer oy employee of the government:

13} shall be subject to RPC 1.8cH2) in respect of informaticn relating to a
private party acgaired by the lawyer while i private practice or nongovernmenial
emplayment, :

123 shali not  participate in a matter () in which the lawyer pardeipated
personally and substantially while in private practicg or nongovernmental employment,
ar () for which the lawyer had substantial responsibility while in private praciice or
nonpovernmental empioyment, or {ili)l with respect to which the interests of the
appropriate governmant agency are materially adverse 1o the interests of a private party
represented by the lawyer while in private practice or nongovernmental employment,
unless under applicable law no one s, or by lawful deiegation may be, authorized to act
in the lawyor’s stead in the matter or unless the private party gives its informed consent,
confirmed in writing, pad

(3} whall not negotiate for private smployment with any persun who is involved
#8 & party or as atwroey for a party in a matter in which the lawyer is participating
personally and substentiaily or for which the lawyer has substantial respornsibility,
except that s lawyer serving as a law clerk shall be subject to RPC 1.12{c}.

ta] Asused in this Rule, the term:
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[ “matter” ncludes any judicial or other proceeding, application, recuest for
a ruling or other determination, contract, claim, contoversy, investigation, chargs,
acclsation, arrest or other parteular matier invelving a specific party or parties; and
any other imatter covered by the conflict of nterest rules of the sppropriate governmant
agENCy;

2} “eonfidential goverrunent information” means informatien that has been
whtalred under govermmenial authority and that, at the time this vule is applied, the
government is prohibited by law from disclosing to the public or has a legal privilsge not
0 disclose, and that s not stherwise avallable o the public.

Roter  Adspted By 13, 1984 to bp eJective Beptambyer 10, 1984; paengraph 2 amented, ot of paregraph fi) delstedt
antl new Lkt mdopied, mew parsgreph (O edopted, fermer paragraphs [of and 4] amended and redesignsted as
paragraphs {4} and (e}, wnd formar paragraph {27 tergen uto redosiprated paragrapl fe} November 17, 2003 ts be siisttive
Jumuary 1, 2504, paragraph {3} amendad Joly 9, 2008 to by sfective September 1, 2008,

In In Re ACPE Cpinion 708, 192 N.J. 46 (2007), the Court deferred to ths
Legislature In the spirit of comity and held that the post-govarnment smployment
restrictiona imposged by the Kew Jersey Conflicts of Interest Law, N.J8.A, 52:13D.-17,
apply in the context of former $late attomeys. The 2008 amendment to paragraph {0}
implements thet decision.

RPC L.12 Former Judge, Arbitrator, Mediator or Other
Third-Party Neutral or Law Clerk

B} fxcept ns stated in paragraph (¢), & lawyer shall not represent anyone in
cannzcticn: with a matier in which the Jawyer pasticipated personally and substantially
&% a judge or other adjusizative officer, arbitzater, mediator or other third-party neutral,
or law clork to such a persen, unless all parties to the proceeding have given consent,
confined fn writing.

i) i a lawyer is disqualified by parageaph {a), no lawyer in a frm with which
that lawyer is associated may knowingly ungertaks or coptinue repressntation in the
matter unless:

(1} the disquaiified lawyer iz Himely screened from any participation in the
matter and is apporticned nio part of the fee therefom; and

(2]  written notice {s prompily given to the parties and any appropriate tribunal
to enable them to asgertain compliance with the provisions of this Bule,

(e} A lawyer shall not negetats for employment with any person whoe s
invoiverd s a party or as an attornsy for 2 party In a matter in which the lawyer iz
participating persenally and substantielly as 2 judge or other adjudicative officer,
arbitrator, mediaier, or other third-party nentral. A Inwyer serving as Iaw clerk to such
a person, may negotiate for cmployinent with a party or atfomey involved in a matler in
which the law clerk is participating personally and substantially, but only after the
fawyer has notifigd the person io whom the lawyer is serving as law cleek.

{d} An arbitrator selected by a party in a mult-member arbitration panel is
ot prehibited fom subsequendly representing that party,

143

Hove:  Adepted.July 12, 1534 to by effeclivs Septamber 30, 1984; cepbion st paragragh (7} wmended, new paragraph
b adopled, foraies pacagiaphe (b aod ic} amendesd and redesipnated ag paragraphs i¢] and (dy Hovember 07, 2003 o b
elfeciios Japuasy 1, 2004,

RPC 1.13 Organization as the Client

{a A Jawyer employed or retained to represent an grganization represants the
orgamization as distinct from its directors, officers, employees, members, shareholiders
or other constituents. For the purposes of RPC 4.2 and 4.3, however, the crganization’s
lawyer shall be deamed to represent not only the organizational entity but aisoc the
members of its lbgation control group. Membars of the ltigation sontrol group shall be
deemed o ingiude current agents and employess responsible for, or significanily
irrvolvad In, the determinetion of the organization’s fegal position in the matiter whether
or not in litigation, provided, however, that “sinificant invelvemen?” regaires
invalvement greater, and other than, the supplying of factual information or data
respecting the matter. Former agents and employees who were members of the litigation
contrel group shall presumptively be deemed to be represented in the matter by the
organization’s lawyer but may at any time disavow sald representation.

(b} if & laveyer for an orgamization knows that an officer, emploves or other
person asscciated with the organization is engaged in action, Intends to act or refuses
2 actin 3 matter refated to the representation that is a violation of a legal cbligation io
the srganization, or a viclation of law which remsonably might be impuied 1o the
organization, and is likely to result in subetantial injury 1o the organization, the lawyer
shall procesd as is reasonably necessary in the best interest of the srganization, In
determining how to proceed, the lawyer shall give due consideration to the serfousness
of the viclaticn and Hs comsequences, the scope and nature of the lawyers
representation, the responsibility in the organization and the apparent motivetion of the
person involved, the policies of the organization conceming such matters and any other
relgvant considerations. Any measures taken shall be designed to minimize dissuption
of the organization and the risk of revealing information rejating ie the represeniation
£ persons outside the erganization. Such measures may include among others:

(i} asking reconsilsmtion of the matter;

21 advising that & separats legal opinien en the maiter be sought for
presentation to appropriate autherity in the orgapdeation; ang

(3]  refercng the matter to higher autherity in the erganization, including, i
warranted by the sarfcusness of the matter, referral 10 the highest authority that can
x5t in hehaif of the organization as determined by applicabie law,

ic] When the organization’s highest sutherity insists upon action, or refuses
te take acton, that is clearly a viclation of a legal obligation to the organization, or a
vigintion of law which reasonably might he imputed & the srganization, and is likely o
result in substantial jury to the erganization, the lawyer may take further remedial
action that the lawyar reasonably delieves to be in the best interest of the prganizadon.
Such action may nclede revealing information otherwise protected by RFC 1.6 only i
the lawyer reasonably bebeves that

{1r  the highest authority in the organization has acted to further the personal
ot financial interests of members of that authority which ara in confict with the inforests
of the organization; and

& reverling the informatien is necessary in the best ierest of the
orgatization.
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id} {n dealing with an crganization’s directors, officers, amplcyeas, mambers,
shareholders or other constituents, a lawver shall explain the identity of the client when
the lawyer belleves that such exp?;&ztzataon iy pecessary to avoid msundwsﬁmd*ng on
their part,

[CH A lapwyer representing an organization may alse represent amy of its
directors, officers, employees, members, sharefiolders or other constituents, subject to
the provisions of RFC 1.7, If the orgamzation’s consant to the fual representation i=
required by RPC 1.7, the consent shall be given by an appropriate official of the
organization other than the ndividual whe is to be represenied or by the shareholders.

B For purposes »f this rule “organizaton” meludes any corporation,
partnership, association, joint stock company, union, frust, pension fund,
unintgrpotated assoglation, proprietarship or other business entity, state ov local
government or political subdivision theresf, or non~profit crganization.

Rater Adepted Septernber i, 1984, 1o be offective i fiztely; d June 28, 1954, to be eifectve September 1,
iPE, :

REC 1.14 Client Under a Disability

fal  When a clents capacity o make adequately considered decisions in
conpecton with the rapresentagion g diminished, whether hecause of minerity, mental
z’mpaizmm* or fr seme other reason, the lawyer shall, as far as reasonadly possible,
maittsin & normal sllent-jawyer relationghip with the client.

b} When the lawyer reasonably belisves that the clisnt bas diminished
capacity, is at risk of substantial physical, financial or other barm usltess action is faken
and cannot adequately act in the client’s own interest, the lawysr may tale reasonably
recessary protective action, including consuliing with individuals or entities that have
the abmt} to take acticn to protect the clismt and, in appropriate cases, seeking the
appointment of 5 guardian ad litem, conservator, or guardian.

oot information relsfing to the representation of a client with diminished
capacity is protected by BPC 1.6, When taldng protective attion pursnant to paragraph
{b}, the lawysr is implledly authorized under RPC 1.6{a) o reveal Informaiion about the
clisrst, but otily to the extent reasonably necegsary to protect the client’s interests.

Nate:  Adopted July 15, 1984 te by silective Sepiember 10, 1984; saraprophs (o) and {4 amendad and new parageaph
o} adopliad Nevesmiber 37, 2007 e e effetten darary §, 2004,

RPC 1,18 Safekeeping Property

{a) A lawyer shall hold praperty of cHents or third parsons that is in a lawyer's
possession in connection with a representation separate from the lawyer's own property.
Pands ghall be kept In o separate sccount maintained in a fingneial Institution in New
Jersey. Funds of the lawyer that ars reasonably sufficlent o pay bank charges may,
however, b depesited therein, Other property shall be identified as sush and
appropriately safeguardes. Complete Tecards of such ageount funds and other property
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shall be kept by the lawyer and shall be preserved {or a period of seven years after the
event that they record.

b Upson recelving funds or other property in which a client or third person
has an interest, a lawyer shall promptly m:t.if}r the olien? or third person. Except as
siated in this Rule or stherwiss permitted by law or by agreement with the clent, a
lawyer shall prompily deliver 1o the cliend or third person any Smds or other property
that the cliznt or thitd person is entitled to recelve,

{c} Whan in the courss of representation a lawyer is i possession of property

iz which both the lawyer and another person ¢laim interests, the property shall be kept

separaia by the lawyer und} there is an accounting and geverancs of thely interests, fa

digpute arises concerning fheir respeczm‘ interasts, the portion in dispute shall be kept
separate by the lawyer until the disputs is resolved.

i A lawyer shall comply with the provisions of R, 1:21-8 (“Recordkeeping’]
of the Court Bules.

Hate: Adopted July 12, 198¢ to bs eflevtive September 34, 19084,

RPC 1.16 Deglining or Terminating Representation

&l Except as stated in paragraph o}, a lawyer shall not represent 8 <lent or,
where representation has eommenced, shall withdraw fom the representation of a cllent
ift

{1)  the representation will result in vislation of the Rules of Professional
Conduet or other jaw;

{21 the lawyer's physical or mental condition materially impairs the lawyer’s
ability to represent the cilent; or

i3 the lawyer is discharged.

i Except as stated in paragraph (¢}, a lswyer may withdraw Hom
repregenting a clipnt

(13 withdrawa! can be accomplished without material adverse effect on the
interests of the client;

{2 the shient persists i a course of action involving the lawyer's services that
the lawyer reasonably believes iz criminel or frauduient;

3 the clisnt hay used the lawyer’s services 1o perpeteste g orime or fraud;

4} the ciient ngists upon taking action that the lawver considers repugnant
or with whish; the lawper has a fundamental disagreemesnt;

15} the client fafls substantially to fulfill an obligatien (o the lawyer regarding
the lawyer’s services and has been given reasonable warning that the lawyer will
withdraw unless the obligation iz fulfilled;

i) the represemtation will result in an unreasopable financial turden on the
lawyer or lias been tendered unreagsonably diffcuit by the cliens: or

{7 pther good causs for withdrawal exists.

{c} Alawyer must comply with applicable lsw requiring notice to or perznission
of a wibunal when terminating a representation. When ordered w do so by a tribunal,
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& lawyer shall continue representation notwithstanding gacd cause for termninating the
reprosentation,

[y Upeon wymination of representation, & lawysr shail take steps to the extent

reasonably practizable to protect & client’s Interests, such ag giving reagonable notive to
the client, allowing tme for employment of other counsel, sumendering papers and
property to which the client is entitled and refunding sny advance payment of fee that
has not been eartied or incurred. The lawyer miay retain papers relating to the client to
the exient permitted by other iaw. No lawyer shall assert a sommon law retaining len,

Noter  Adopted July 12, 1984 to be effectve Seotembiy 10, 1954 dorastaphs B, (o, snd i} amonded Novembar 17,
2503 o b aTective Janaany I, 3004; pasegraph i€ aupended March 25, 2012 e be elfestivk April 3, 20130,

RPC 1.17 Sale of Law Practice

A lawyer or law firm may sell or purchase a law practice, including good will, if
the foliowing conditions are satisfied: )

{a} The seller ceases to engage in the privete practice of law in thiz
arisdiction,

[k The entire practice is sold to oue or wnore lawyers or law fitms,

ic Written notice is glven to sach of the seller’s clients slating that the interest
in the law pracdce is being mansferved to the purchaser; thai the client has the right to
ratain other counsel; that the cient may take possession of the clent’s file and property;
and that i no respenss to the notice is received within sixty days of the sending of such
notice, or in the event the client’s rights would be prejudiced by a faiure to act duricg
that time, the purchaser may act on behalf ¢f the client until otherwise notified by the
client.

{1} If the geller is the estate of & decensed lawyer, the purchaser shall cause
the notice to be given to the cliznt and the purchsser shall obtain the written consent
of the client provided that such consent shall be prosumed if no response to the notice
ig roceived within sixty days of the dete the volice was serd to the cHent's Jagt known
addrees ns shown on fhe records of the selier, or the clien®’s righits would be prejudiced
by a filurg to act during such six{y-day peried,

{2} In 21l other circumstances, not lesy than sixty days prior ip the transfer
the seBer shall cause the notcs to be given to the client and the seller shall sbtain the
written consent of the slient prior to tha transfer, provided that such consent shall be
presummad if no response to the notice iy recsived within sixty days of the date of the
sending of such rotice to the cient’s lnst known address as shown on the records of the
sefior,

13 The purchaser shall cause sn anncuncement or notice of the purchase
and transfer of the practice to be published in the New Jersey Law Journcd and the New
Jersey Lattyer &t least thirty days In advance of the effective date of the transfer,

(¢} The fees chzsrge'd 1 cHents shall not be increased bg{ reason of the sale of
the practice. ’

(e} i zubstitutien in a pending matier s required by the tribural or these
Rules, the purchasing lawyer or law firm shall provide for same promptly.

if Adinission to or withdraws] frem a partaersiip, professional corporation,
or limited labillty entity, retivement plans and similar amrangemonts, or sale Bmited to
e tangible assets of a law pracvice shall not be deemsd a sale or purchase for purposes
of this Rule.

Mot Adopted Qelober 15, 1952, to be fivctive fmmerdintedy; pavagraph [f) aneenled July 10, 1998, to he effective
Bapteraber |, 1998 paragragh [b] amanded Nevember 17, 2607 to be sffective Japuary 3, 2004,

RPC 1.18 Prospective Cliept

{a} A lawyer who has had communications in consultation with a prospective
chent shall not use or reveal Information acguired in the consnltation, aven when ne
clent-lawyer relaticuship ensuss, except as EFC 1.9 would permit in respect of
infarmmaton of & fonner cllent,

by # lawyer subinct to paragraph (g} shall not represent a elient with interests
materially adverse to those of a formmer prospective client in the same or a substaitialy
related matter if the lawyer recelved information from the furmer prospective cHent that
could be significantly harmficl to that persen in the metier, except as provided in
paragraph ).

o If % lawyer is disqualified from renresentation under o}, no lewver in » fiom
with which that Jawyer is assoclaied may knowingly undertake or conifnue
representation in such & matter, axcept that representation iy permizaible i1 1] both the
affectest client azd the former prospective clisnt have given informed consent, confirmed
in writing, or (2! the disyualified lxweyer iz timely screanad from any participation in the
woatier and s apportioned no part of the fee therefrom and written notice is promptiy
ghven te the former prospective clisnt.

idj A person who communicates with s lawyer the possibility of forming a
client-lgwyer relationship with respect to a matter is a “prospective client,” and if no
cEent-lawyer relationehip is formed, is 2 “former prospective cllent”

COMMENT BY SUFE
AUGUST 1, 2016)
A person whe sommunicates with a lawyer to disquaBify that lawyer is nat

constiered & prospective cent. For example, an unipvited electronic communication
i# not, without maore, considered to be a consultation with a prospective clent.

Roter  Adepted Novsmber 17, 2003 to e effective Janusry 1, 2804 paragoaphn () and ) armended, and Gfilcind
Camment adopted August §, 2616 e be sifaclive September §, 2014,

RPC 2.1 Advisor

in representing a clend, a Jawyor shall exsrcise independent professional
Judgment and render candid advics, In rendering advice, & lawyer may refer not only to
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faw but ta other considerations, suich a8 moral, eczmermw social and politieal facts, that
may be relevant to the clients situation.

Hote: Adapted July 12, 1384 to he elfestive Septopabes 18, 1984,

RPC 2.2 (Reserved)

Eobor  RPC 2.2 [Untecmedioryy™] sdopred July 12, 1984 16 be effective Soptember 10, 1684; caption and rule deleted
Huvembar 17, D003 affective January 3, 2004,

RPC 2.3 Evaiupation for Use by Third Persons

ial A lawyer may provide an evaluation of a matter affecting a clent fbr the
136 of someane other than the client if the lawyer reasonably believes that meking the
avalnation is compatible with gther aspects of the lawyer’s relationship with the client.

b} When the lawyer knows or reasonably should know that the evaluation is
likely 1o affact the client’s interssts materially and adversely, the lawyer shall not provide
the svaluation unless:

{11 the lawysr describes the corditigns »f the eveiuation to the clien?, in
writing, including disclosure of information otherwise protested by RPC 1.4,

@) the lawyer consults with the chent; and

{3 the sllent gives informed consent.

{c) Exsept as diselosure iy authoyized in connection with a report of an
evaluation, information relating to the evaluation i otherwise protected by RFC 16,

{d) Ire repoerdng an evaluation, the lawyer shall indizate any material
Bmitations that were imposed on the scope of the inguiry or on the dis¢losure of
imfnrmation.

Hote: Adepted July 12, 18983 to be clective Sepfomber 10, 1984 ¢ ik {a} dod and
parageaphs (2} snd (b, faritier patsgraph ) redesignafed us pavagruph ], and pwagm,plxi amepded November I’?’s
2003 to e effective Jaouary 1, 2004,

RPC 2.4 Lawver Serving as Third-Party Neutral

{a} A lmwyer serves as a third-party neutral when the lawyer assisis two or
more parsons who are not clents of the lawyer to reach a resolution of a dispute ur other
matter thet has arisen betwesn them. Service as 2 third-party neutral may include
service s an erbitrator, a mediator, or in such other capacity as will enabie the lawyer
Lo assist the parties to rescive the matter.

D Alawyer serving as a thivd-party meutral shall inform the parties that the
lewyer is not representing them. When the lswyer kniows or reasonably should koow
that a party does not understand the lewver's role in the matter, the lawyer shall expladn
the difference betwsen the Jawyer's role as a third-party nelttral and a lawyer's role as
one whe represents a client.

Hebs  Adugind Noveyber 17, 2008 {u be effestive Sawnary I, G004,

RPC 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend & procesding, nor sssart or confrovert an issue
therein unless the lawyer knows or reggonably belisves that there is a basis in law and
fact for deing so that is net frivelous, which includes a good faith argument for an
extension, modification, o reversal of existing law, or the estgblishment of new law. A
izwyer jor the defendant in & criminal proceeding, or the respondent in & proceeding
that could result in incarceration, may nevertheless so defend the progeeding as to.
require that every element of the case be established.

Rober  Adoptsd July 12, 1984 1 De eflentive Saptember 10, 1284 amended Novensder 17, 2302 10 be effentive January
1, 2004,

RPC 3.2 Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation consisteat with the
interesty of the cllent and shall treat with couriesy and considerstion all persons

involved in the lega! procsss.

Noter  Schapted July 1R, (284 tor be offective Seplentbor 10, 1984,

RPC 3.3 Candor Toward the Tribunal

{a} A lawyer shall not knowingly:

3] make g false statemnent of material fact or Iaw to a tribunal;

(2) fail o disclose & material fact to a tribunal when disclosige is necessary
to avold assisting an fllegel, criminal or fraudulent act by the client;

{3 fail to disclose to the mbunal legai authsrity in the conerolling jurisdiction
known to the lawyer t¢ be divectly adverse to the position of the client and not disclosed
By opposing wounsel

{4} offer evidence that the lawyer knows to be false. If a lawver has offsred
materizi evidence and comes to know of is falsity, the lmwyer shall take reascnable
remedial measures; or

i8] fail to disclose to the tribunal & material fact kaowing that $he omission is
reagsonably sertain to mislead the tribumal, except that it shall not be & breach of this
rule if the disclosure {s protectas by a recognized privilege or is stherwise prohibited by
law,

) The dutiss stated in parvagraph (a) costinues o the copchusion of the
proceeding, and apply even i complance requires disclosure of information stherwiss
protected by RPO 1.6,

) A Tawyer may refuss to offer evidence that the lawyer reansonably believes

iz false.
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] Inoan ex parte nroceeding, a lawyer shall inform the tribunal of ali releavant
fzots known to the lawysr that should be disclosed o permit the tribuna! to make an
informed decision, whether ot ot the fucts are adverse,

Hote: Adepted July 12. 1884 tn be elfectve September 10, 1884; paragragh (8} amended November 17, 2003 to be
sffective Jaraary 1, 2004,

RPC 3.4 Fairness to Opposing Party and Céunsel

A lawyer shall no#:

{a} unlawiully obstruct ancther party’s sccess to svidence ar unlawilily alter,
destroy or conceal a dotument or ather material having potentisl evidentiary vaius, or
counsel oy assist another parson to do any such act,

(b} falsify evidence, counsel or assist & witness [0 testly flsely, or offer an
inducerneat to 2 withess that is prohibited by law,;

e} knowingly disobey an obligation under the rules of a tribunal except jor
an open refusal based on an asserton that no vadd obligation exists;

{cd} in pretrial procedure make frivolous discovery requests ar fail to make
reasonzhly diligent eiforts fo somply with legally proper discovery reguests by an
opposing party; :

(e iy trial, allude to any matter that the lawyer dees not reascnahly belisve is
relevant or that will not be supported by admissible evidense, agsert persunal knewliedge
of facts In issue except when testifying as s witness, or siate a personil ppinion as ©
the fusiness of 3 cause, the oredibility of & witness, the culpability of a oivil litigant or
the guilt or innocence of an acoused; or

] reguast 2 person other than a chent to refrain from veluntarily giviog
relevant information to another party unless:

{1} the person s a selative or an employes or other agent of & client; and

el the lawyer remsonally believes that the person’s inderests will not be
adversely affected by refraining from giving such informmation.

4] present, participate n presenting, or thresien o present criminal charges
#: obtain an improper advantage in a civil matier.

Kote: Adopted Jufy 1%, 1983, 3¢ be efective Segrember 19, 1584, puragraph I sdopted July L3, 1993, o br eflenlive
Septumibar 4, 1630,

RPC 3.8 . Impartiality and Decorum of the Tribunal
& lewver shall not:

{a} seek toinfinencs a fudge, furor, prospective juror or other official by means
prohibited by law;
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bl communicate £x parie with such a person except as permitisd by law,;
(e} ergage in conduct inteaded to disrupt & tribugal or

{4 cortact or have discussions with a judge or other adhudicadive officer,
arbitrator, mediator, or other thivd-party neutral (hereinafter “judge™ about the fudge’s
post-retirement employment while the lawyer {or a law firm with or for whom the lawyer
is a pariner, assoclate, counsel, or contractos) is invelved in a pending matter In which
the judge is partivipeting persenally and substantially.

Faian  Adopind July 32, 1384 & be effective Sspiwenber 10, 1984; paragraphs (5 and fo} amended and yew paragrsps
i} adlopted July 19, 2052 te be slfectve Septanher 4, 2013 .

RPC 3.6 Trial Publicity

tal A lawyer who is parficipating or has participated in the investigation or
litigation of a matter shall net make an sxtrajudicial staternent that the lawyer khows
¢r reasonably should know will have a substantial likelibood of matedally prejudicing
an1 adjudicative procesding.

b Notwithstanding paragrzph (al, & lawyer may state:

{1} the claim, offense, or defense involved and, except when prohibited by law,
the identity of the persens invoived;

[l the information contained In a suble recond;

{3 that an investigsiion of the matier is in progress;

{4} the scheduling or resuit of any step in ltigatios;

)] 2 request for assistance in obtaining evidence and information necsssary
thereto;

B} a warning of danger concaming the thavior of a persen nvolved, when
there is Temsen to Deleve that there exists the lkelihood of substantial hary to an
individual or to the public intersst; and .

7 in a criminal case, in addition to subparagraphs (1) through )

i the identity, residence, ncoupation and fanily statas of the accused;

i1 if the accusged has not been apprehended, Information necessary to aid in
mpprehension of that person;

{i  the fact, Hme and place of arrest: and

vt the identity of investigating snd arresting officers or agencisg ang the
length of the investigation.

{c} Notwithstanding paragrapgh {8l a lawver may make a statament that =
reasgnable lawyer would beleve ig required o protect & cHent from the substantial
undue prejudiclal effect of recent publicity not initisted by the lawyer or the lawyer’s
clent. A staterment made pursuant to this parsgraph shall be limited to such
information as is necessaty to mitigate the recent adverse publicity,

Hobes  Adepted July 12, 1855, to be effactiva Beptewdar 10, 1984 paragraph (53] amendad Ootebor L, 1382, 4e e
slissizve innnadiately; porapraph f8; amended, paragraph (b) deleted and restaied ic Oficial Comment, paregraph (g
arproied, and redesipnaled as puragraph (b, and sawe paragraph i) adopted Novenber 17, 2003 to be elfective Jarmwry
i, 2004,
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L oo 5 SUPREME COURT
HOVENBER 17, 2603)

4 stztement reforred to In paragraph {a} erdinasily is likely fc have such an offect
when it refers to a ¢ivil matter triable to a jury, a criminal matter, or eny other
prosseding that could result In incarceration, and the statement relates to

{1 the character, credibility, reputation or erimsdinal record of 2 party, suspsct
in & criminal investigation or witniess, or the identity of & witness other than the vietim
of a crime, or the expected {estimeny of 8 party or witness;

(2 in a criminal cass or procesding that could result i incarceration, the
nossibilivy of a-ples of guilty to the sffenge or the exigtence or contents of any confession,
adrission, or statement given by a defendant or suspect or thst person’s refusal or
failure to make a statement;

(3t the perfurmance or results of any examinatisn or test or the refusal or
failuyre of & persor: » submit 1 an sxaminaton or test, or the identity or nature of
physical evidence expected to br prosanted;

M any opinion as to the guilt or innocence of a defendant or suspect in a
ariminal case or procesding that could result in inearzeration;

(5) information the lpwyer knows or reasonably should know is Bhely to be
inadmissitle az svidence in & trial and would, if disclosed, create & substantial rislk of
srefudicing an impartial trial; or

i} the fact that 2 defendant bhas been pharged with a crime, uniese there is

inciuded thersin a statement explaining that the charge {3 mearely an accusation and
that the defendant is presumed innocent untl and urless proven guilty.

RPC 3.7 Lawver as Witness

fal A lawyer shall ot act ag advosate af a frial in which the ldwyer Is Hrely 2o
e a necessary witness Upless:

il the testimony rsiates 1o #n unconiested issue;

2] the testimony relutes w the nature and value of legal services rendered in
the case; or

&3 disqualification of the lawyer would work substantial bardship on the
client.

{b] A lawysr may act a2 advocals in & wial in which another lawyer in the
lawver's firm is likely 10 be called as a witess unless prechuded from doing so by BRPC
170r BPC 19

Kot Adsptad Inly 12, 1984 {0 be effective Heplembir 1D, J784; pa apls {u} v 1%, 2082 o be
sifective Jeniamry 1. 2054, .,

RPC 3.8 Special Responsibilities of a Prosecutor

The prasecuter in a erhmingl case shall:

{a} refrain from prosecuting a charge that the presecytor knows is not
supparted by probable cause;

% make reascnable afforts to ageure that the acousad has been advised of
the right 1o, and the procedure for obtaining, counse! and has been given reasonsble
oppertunity to abtain counssl;

e not seek to obtain frem an unrepressnted accused a waiver of important
post-indictment nretrial rights, such as the right to a preliminary hearing,

idi minke timely disclosure to the defense of all evidencs known tw the
prosecutor that tends W negate the guilt of the accused or mitigatea the offense, and, in
sonnection with sentencing, disciose o the gefense and to the tribunal all unpriviiegesd
mitigating information known to the prosecutorn, except when the prosscutor is releved
of this responsibility by & protective order of the tribunal;

&) not sutpoena & lawyer it & grand jury or other criminsl procesding to
present svidence aboul a past or present clent unless the progecutor reascnably
believes:

1) either the information sought iz not protected from disclosure by any
applicable privilage or the svidence sought is essentisl io an engoing investigation or
prosecution; and

12 thiere 1y no other fsagihle siternative to obtain the informeation;

{f) except for statements that are necessary o inform the public of the nature
and extent of the prosecufor's action and that serve a2 legitimate law snloreement
purpose, refrain from making extraiudicial comments that have a subsrantial likelfhosd
of neightening public candemnation of the accused and exercise reasonabie care o
prevent investigators, law enforcement perscnmel, emnplovees or other persons sssisting
or associated with the prosecutor in a criminal case from making an exirajudicial
statement thai the prozsoutor would be prohibited from making under BPC 3.6 or this
Rale.

Bote: Adopted July 28, 1962 to be odeative Sentemsder 10, 1284; paragiaphs 5] mnd (D amanded aad now prragtafis
87 and § sdopied Noverber 17, 2603 to be sffactive Jamuary 1, 2004,

RPC 3.9 Advocate in Nonadindicative Proceedings

Alawyer representing a clisnt before a legislative butdy or administrative tribunal
in a ngnadiudicative proceeding shall disclose that the appearance is In a representative
capacity and shall conform ® the provisions of RPC 3.3{a) through (), EPC 3.4

 through (g, and RPC 3.5(&) through {cl.

Reter  AdeptedJndy 13, 1984 to be elfoctive Sep wr 10, 19847 dad Noversier 17, 2893 to bs afective January
1. 2004,
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RPC 4.1 Trathfulness in Statements to Others

{a) [n representing a client a lawyer shall not knowingly:

[#H make a falwe stelement of material fact or Iaw o a third person; or

4] faii to disclese a material fact to a third person when disclosure s
neceasary to avoid assisting a criminal or fraudulent act by a client.

b The duties stated In this Rule appiy even if compliance raquizes disclosure
of information otherviss protected by RPC 1.6,

Wote:  Adepted vy 12, 1984 to be eifective September 10, 1984,

REC 4.2 Coammunication wf.th Person Represented by Counsel

In representing 4 client, a lawyer shall not communicats about the subject of the
representation with a person the lawyer kiows, or by the exercise of reasonable ditigence
should know, to be represented by another lawyer it the matter, includitg members of
an organization’s ltigation control grouyp as defined by RPC 1,12, unless the lawyer hag
the consent of the other lawyer, or is authorized by law or court ordar t¢ do 30, or unless
the sole purpese of the communication is lo ascertain whether the person is in fact
represenisd. Reasensble diligence shall inciude, bus not be Hmited to, a epecific inguiry
of the persen as to whether that person s reprasented by eounsel. Nothing in thisrule
shall, however, preciude a lawyer from counseling or representing ¢ member or fortmer
rmember of an erganization’s Bagation cordrol group who seeks independerst logal advics.

ded June 28, 1998, fo be effactive Buplember 1,

Hoter  Adngied September 18, 1584, to be affocliy 518
1596, emeoded November 17, 2008 1o be effcctive Jonuary 1, 9004,

DEFICIAL COMMENT BY 8 C T
(NOVEMBER 17, 2003)

Concerning nrganizations, RPC 4.2 addresses the dssug of who is represented
unrder the rule by preciuding a lewyer from communicating with members of the
organization’s litigation contrel group, The term “ligation zomntrel group” is not
mtended t¢ limit epplication of the rule to matters In litigation, As the Report of the
Special Committze on RFPC 4.2 siates, “.. the ‘matter’ has been defined as a ‘matter
whether or not In litigation.” The primary determinant of membership in the Bagation
control group is the person's roie in dietermining the organization’s logal pozition. Ses
Michaeis v, Wocdiand, 988 F Supp. 468, 472 {3.M.1, 1997}

in the criminal costext, the rule ordinarlly applies only after adversarisi
preceedings have begun by arrest, cemnplaing, or indictment on the charges that are the
sublect of the compmumication. See State v Bisaceln, 319 NoJ. Super. 1, 22-23 (&pp. Div.
1949;. )

Concarning communication with gonvernments) officials, the New Jersey Supreme

Sourt Demmission on the Rules of Prefessional Conduct sgrees with the American Bar
Asgsociation’s Commission comments, which state:

1565

Communications authorized by law may include communications
by 2 lawyer on hehalf of o olient wha ig exarcising a constitutional
ar other Iegal right to communicate with a governmental official,
For example, the constitutional right o petition and the public
podiey of ensuring 2 citizen’s right of acrcess w government decision
makers, may permit a lawyer represeating a private party i &
controversy with the povernment to communicate about the matter
with government officials who have authority to take or recommend
action in the maiter.

RPC 4.3 Dealing with Unrepresented Person; Emplovee
of Organization

in dealing on behalf of a elient with a person who is not represented by counsel,
& lmwyer shall not state oy imply that the lawyer s dininterasted, When the lawysr knows
or rpaponably should know that the anrepresented persen misunderstands the lawyver’s
role in the matizr, the lawyer shall make reasonable efforts to correct the
misunderstanding, I the person s 2 divector, officer, emplayee, member, sharsholder
or gther consiituen: of an organizafion conzerned with the sublect of the lawyer’s
representation but not a person defined by RPC 1.13{g), the lawyer shail also ascertain
by ressonable ditigence whether the parson is actually represented by the organization's
attorney pursiant W RPC 1,13} or who has a right to such representation on requast,
and, if the person is not se represented or entitled to representation, the lawyer shall
maks known 1o the nerson that insofar as the lavwyer understands, the person is noet
being reprasented by the organiretion’s atterney.

Tote: Adopted Szptember 10, 15484, {2 be cifective Intasdiately; smended June 28, 1998, tv be eflsclive Septamiber 1,
iemE,

RPC 4.4  Respect for Rights of Third Persons

& In representing a olient, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or Gurden a third persog, or use
methods of obtaining svidence that violate the jegsl righza of such & person.

[ A lawyer who receives a docuinent or electronic information and has
reasonabie cavse to helleve that the document or information was inadvertenty sent
shall not read the document or information or, if he or she has begun o do o, shal
stop reading &, The lawyer shall {1} promptiy potify the sender (2] retum the document
tn the sender and, if in electronic form, delete it and take reasonable measures fv assurs
that the information is inaccessible.

A lmwyer who recebves a docurment or electrondc information that contains
privileged Jawyer-client communications imvelving an adverse or third party and whe
hae rsasonable smuse to believe that the document or information was wrangfully
ahtained shall not read the document oy information or, i he or she has begun 1o do sp,
shall stop reading it The lawver shall {1} promptly noetife the lawver whose
communications are containgd in the document or information (4) return the decument
to the other lawyer and, if in electronic form, delete it and take reasonable measures to
assure that the information is inaccessible. A lawyer who hes been notifed zbout a
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document containing Iawver-client communications has the obligation to prescrve the
document.

FEICIAL, VIMENT BY S EME C T
AUGUST 1, 2016}

Lawyers shoult be aware of the presence of metadata in electronic documenzs.
“Metadata” {8 embedded infortmation 3 elecironic documents that is generally hidden
from view in a printed copy of a desument. ¥ is ganerated when documents are created
or revised on a computer. Metadata may refiect such {nformation as the author of 4
document, the date or dates on which the docuraent was revised, tracked revisions to
the document, and comments inserted in the margines, It may algo refiect information
necessaly o avcess, understand, search, and display the contents of documents created
in spreadsheet, database, and sinilar applications.

A lawyer whe receives an electronic document that comtains unreguested
metadata may, consisient with Rule of Professional Conduet £.4{b}, review the metadata
provided the lawyer reasorably belloves that the metadata was not inadvertently sent.
Whern making s determination as iz whether the metadaia wes inadvertently sent, the
lawyer shouid consider the nature and purpese of the decument. For example, absent
parmizsion from the sender, a lawyer should not review metadsta in a mediation
staternent o sarrespondence fom another lawyer, as the metadata may reflect attormey-
client compunications, work product or internal commurnications not intended to be
shared with opposing counssl. The Iamwyer should alsc sonsider the nature of the
metadata at issue. Meladata is pregymed o be inadvertenily sent when it reflects
privileged attorney-client or work product informmation. Meladadu is Hkely 1o be
inadvertently sent when it reflects private or propristacy Information, information that
in sutside the soope of discovery by agresment or court order, or information specifically
ohjected o in discovery. If & lawver must use forensic “mining” software or similar
methods to reveal metadata in an electrondes dotumsent when metadats was nat
specifivally reguested, as opposed te using simple somputer keystrokes on crdinary
business software, it is likefy that the information so revealed was inadvertently sent,
given the dagree of sophistication requized to reveal the metadata.

A document will not be censidered *wrongfully obtained” if it was obtained for
the purpeses of srrcouraging, participating in, cooperating with, or conductng an actual
or potential faw anforcement, regulatory, or other govelmmental investigation.
Government lawyers, namely, lawyers at the offices of the Attorney General, County
Frogecutors and United States Attorney, whe have lawfully recelved materials that could
he considersd 1o be inadvertently sent or wrongfilly obtained under this Rule are not
subject to the notification and return requirsments when such reguirements could
impair the legitimate interests of Jaw enforcament. These gpecified government lawyers
may also revipw and use such materizls to the extent permitied by the applcabis
substantive law, including the law of privileges.

Hotm:  Adopted.uly 12, 1284 to be elffechive Saptersber 10, 1984; text redasignated e parsgrapt {w) snd mew pasagraph
{t# adopied Novernbor 17, 2002 io be elfective January 1, 2084; paragraph (L) woended and Oiciad Cemment 2dopted
August 1, 2016 to e sllective September 1, 2013, -

R¥PC B.1 Responsibilities of Partners, Supervisory Lawyvers,
and Law Firms

fa) Bvery law firm, govemment entity, and organization anithorized by the
Court Rules to practice Isw in this jurisdiction shell make reasonable efforts to ensure
that member lawyers or lawyers otherwise participating in the organieafion’s work
underiake measures giving reasonable assarance that all lawyers conform to the Rules
of Professional Conduct,

(b A lawyer baving divsst supervisory authority over znother lawver shall
make reasonable efforts to smsure that the other lawyer conlbrms i the Fules of
Professional Conduet.

fr7) & lawyer ahall be responsible for ancther lawyer's violation of the Rules of
Prafessional Conduct ift

i1} the lawyer orders or ratifies the conduct involved; or

)] the luwyer having ditect supervisory authority over the other lawyer ionows
of the conduet at 2 time when its consequences can be avoided or mitigated but falls {0
take reasonable remedial acticn.

{d1 Mo law firts or Iawyer on behalf of & law firm shall pay an assessment or
make a contribution to & political crganization or candidate, inchuding but not Hmited
to parchasing tickets for political party dimners or for other functions, from any of the
firmi's business accounis while 8 muricipal court judge is azsociated with the firm as a
patiner, shareboider, director, of counsel, or agsociate or holds some other comparehis
status with the {irm,

Kevar  Adeptsd July 12, 1984 v be efentive Septamber 1, 19684; caption and paragraph (o) amanded November 17,
2003 to te elfeckive January §, 2004; now parngrepk {d} adapied July 19, 2012 {0 be affectivg Seplember 4, 2012,

RPC 5.2 Responsibilities of a Subordinate Lawyer

{&) A lawyer is bousd by the Rules of Professional Conduct notwithstanding
that tha lawysr acted at the direction of another person.

{B} A subordinate lnwyer does not violate the Rules of Professivpal Condugy if
that lawyer acts i accordance with 4 supervisory lawyer's reasonable resciution of an
arguable question of professions] duty.

Wote: Adopied.July 12, (984 to be elloctive Septamber 1, 1584,

BPC 8.3 Responsibilities Regarding Nonlawyver Assigtance

With raspect {0 2 nonlawyer employed or retained by or associated with s lawyer:

{a} every lawyer, lnw firm or organization autherized by the Court Rules to
practise law in this jurisdiction shall adopt and mainiain reasensile efforts to enwuire
that the conduct of nonlawyers retained or employed by the lawyer, law {rm or
organization is sompatible with the professional obligations of the lawyer.
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(b 4 lawyer having direct supervisory authority over the nonlawyer shall
make reascnable eflorts 10 ensure that the person’s conduct is compatible with the
prolessional oblipations of the lawyer; and

i} a lswyer shall be responsible for condust of such a person that would be
& violation of the Rules of Professisdal Conduct ¥ engaged in by a lawyer I

{1} the lawyer arders or ratifies the sondust invalved;

i2) the lawyer has direct supervisory authority over the person and knows of
the conduct at a time when ifs consequences can be aveided or mitigated but {ails to
take reawgnalle retpadial acdon; or

{3 the lawyer has feiled to tnake reasonable investigation of circumstances
shat would disslore past ingtances of conduct by the nonlawyer iscompatible with the
professional obligations of a lawyer, which evidence a propensity for such conduet,

FRCIAL & T RENME €
JAUGUST 1, 2016}

Paragraph (a) requires lawyers with managerial suthority within a law firm to
make reascnable efforts fo ensure that the frm has in effeqt measures giving reasonable
assurance that nonlawyers in the Bfm and nonlawyers cutside the firem who work on
firm matters ast in 2 way compatible with the prolessional ehlgations of the lawyer.
Paragraph {b) appliee to lawyers wha have suparvisory authority over such nonlawyers
within: or outside the firm. Paragtseh (0] specifies the circumsiznces in which a lawyer
is responsible for the conduct of such nonlawyers within or sutside the finm that would
be 4 vinietion of the Rules of Professiona! Conduet if engaged in by & lawyer,

Nenlawyers Within the Firm

Lawvers generaily employ assistanis in thefr practice, {ncluding secretaries,
investigators, law student inferns, and paraprofossionals. Such assistants, whether
emptoyess or independernt contrastors, act for the lawyer in rendilicn of the lawyer's
;;rcfc&;siana‘ services. A lawyer musi give such assistants appioptiate [nstniction and
supar«sion concerning the ethical aspects of their employmant, particalatly regarding
the obligation not 1o disciose informeton relating o repreéseniation of the client, and
sheould be responsible for their work product. The measures emploved in supervising
nonlawyers should take account of the fact that they do niot have legal training and are
naf subject fo professional aiseipline,

Honlawyers Cutside the Firm

A lawyer may use nonlawyers suiside the Smm f0 assist the lnwyer in rendering
loga! services to the client. Examples include the retentlon of an investigative or
pa,mpmfassional service, hiring a decwinment mapagement company io creale and
maintain ¢ databass for “ﬁmpiex litigation, sending client documents o a thind pary
for printing or scanming, and using an Internes-based service o stove client information,
When using such :«sewic:ca outside the firm, a lawyer must make reascnsble afforts to
ensurs that the services are provided in a manner that is compatible with thes lawyer's
professional obligations. The extent of this obligation wil depend upon the
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cireumetances, ineluding the education, experience and reputation of the nonlawver;
the nature of the services invoived; the terms of any arrangements concerning the
protection of clent nformation; and the Jegal and sthical environments of the
pirisdiction in which the services will be performed, particularly with regard fo
confidentiality. When retaining or direciing a nonlawyer outside the firm, a lfawyver
should communicate directions appropriate under the circumstances to give reasznable
assurance that the nonlawrer's conduct is compatibie with the professional ebiipations
of the fawyer.

Where the clisnt directs the selection of & particular nondawyer servics provider
cutside the firm, the lawyer should remch an agreemenst in writing with the cHeng
conceraing the allecation of responsibility for monitoring as between the client and the
Iawyer. When malking such an allecation in 2 matter pending before a tribunad, lawyers
and parties may have additional cbligativns that are a meatter of law beyond the scope
of these Rules.

Rote:  Adoptsd July 32, 1984 40 be clfostive Seplember 16, 1389 1 LR } i 17, 2003 to be
effective Janawy 1, 4304 caption amesded and Oflicisl Commment adupted ﬁz.ag-,tst I 2G4 no be s{fective Beptamber &,
2045,

RPC 5.4 Profeszional Independence of g Lawyer

Except as otherwise provided by the Rules of Court:

Y] A lawyer or law Hrmn shall not share legal fees with = nonlawyer, except
that:

(1) an agresment by a lawyer with the lawver's firm, partaer, or associaie may
pravide for the payment of money, over a reasonable period of Hime after the lawybr's
death, to the lawyer’s estais or to one or wore specifisd persons;

(2 a fawyer who undertakes t¢ complete unfinished Jepal business of a
deceased lawyer may pay to tae estate of the decessed lawyer thal proportion of the total
compensation that fairly repragents the services rendered by the deceased lawyen

3 fmwyers or law irme who purchase a practice fromn the estsie of & deceased
lawyer, or from any person acting in a representative capacity for a disablisd or
disappeared lawyer, may, pursuant to the provisions of EPC 1.17, pay i the estate or
other reprasentative of that lawyer the agreed upon price;

] a lswyer or law firm may Include narawyer emplayges in a compangation
or retivernent plan, even though the plan is based in whola or in part on a profit-sharing
arrangemeant; and

£5) a lawyer may share coart-awarded fegal fees with a nonprafit organization
that emploved, retained, or recemmendsz] employment of the lawyer In the matier.

(b A lawyer shall not form & partnership with a ponlawyer if any of the
agtivities of the partniership ronsist ¢f the practics of law.

e} Alawyer shall not perzait a person who recommends, smploys, or pays the
lawyer o rexder legal services for another to direct or regulate the lawyer's professionai
judgment in rendering such legal services.
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(2} Alawyer siall not practios with or in the form of a professional corporation,
association, ¢r Hmited Hability endty aathorized to practice law for profit, ift

{1 a neniawyer owns: any interest therein, exoept that 2 fiduciary
representative of the eatate of 2 lawver may hold the stock or interest of the iwwyer for
a resssnabiz time during adminisiration;

{2 2 sonlawyer is a corporete director or officer thereof, or

Y a noniawyer has the right to direct 9r control the professional judgment of
z lawryer,
Neter  Adopisd July 12, 1984, 18 bo elective September 10, 1984; pamgraph (aHY) amended und paragrash {ajl8)

ndepted Cutaber 16, 19932, 1o De afleclive frpmedintely; paregraph {df sended Juy 10, 19983, to be ¢fective September
1, i095; paragraph (al amended Novsmber 17, 2302 to by effzetiye Jangary i, 2004,

RPC 5.5 Lawvers Not Admitted to the Bar of This State
and the Lawful Practice of Law

{a) A tawyer shail not:

1) practice law in a3 furisdiction where doing so viclates the regulation of the
legal profession in fhat juriadiction; or
& masist & person who is not a wmember of the bar in the perlformanee of

activity that constituies the unasuthorized practos of laew.

3)] Actawyer not admitted fo the Sar of this State whe s admitted o practice
law befors the highest court of any other state, territory of the United States, Puerto
Bico, or the District of Columbia fhersinafier a United States jurisdiction) may engage
in the lawfa] practice of law in New Jersey only if* ,

{1 the lawyer is admitted o practice pro hae vice pursuant to 8. 1:21-Z oris
preparing for 8 groceeding in which the lawyer reasonably sxpects 1 be g0 admiited
and is associated in that preparation with a lawyer sdmitted fo practice in this
jurisdiction; or

2 the Jawyer is an in-house sounssl and complies with R, 1:27-2; or

i3] wader any of the following clreumstapoes:

{1 the lawyer sngages in the negotiation of the terms of a transacticn in
fartherance of the lawyer's representation on hehalf of an existing ciient in a jurisdiction
in which the lawver is admitted to practice and the transaction ortginates in ar is
otharwise related to a jurisdiction in which the lawyer is admitted to practice;

fif) the lawyer engages in representalion of a party to a dispute by
participating in arbitration, mediation or sther altarnate or complementary dispute
resolution program and the services arise cut of or are reasonabiv related o the lawver's
praciice i a jurisdictlon in which the lawyér és admitted to practoe and are not servives
for which pro has vice admission purscant o R L21-2 s required:

il the lawyer investigales, sngages in discovery, interviews -witnesses or
deposes wiinessss in this judsdicton for & procesding pending or antoipated o be
instimted in a jurisdicticn in which the lawyer i= adinitted to practice;

fivi  the out-of state Jawyer’s practics in this jurisdictdon is sccasional and the
lawyer aswsciates In the matter with, and designates and discloses fo all parties in
interest, a lawver admitted to the Bar of this Swte who shall he held responsible for the
comduct of the aut-or-Stats lawyer & the matier; or .

v the lawyer practices under ciroumstances other than i} through {iv) abave,
with respect to a matter where the practics activity arises dirgctly out of the Jawyer's
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reprszentation o hehalf of an existing clent in a jurlsdiction in which the lawysr is
admitted to practice, provided that such practive in this jurisdiction is occasional and
is undertsken only when the lawyer’s sisengapemient would result in substantisl
inefficiensy, impracticaiity or detriment to the clfent.

el A jawyer admitted t0 practice in another jurisdiction who nots in this
Jjurisdiction pursuant to paragraph {bj alove shall:

{1) be Heanued and in good standing in all furisdictons of admission and not
be the sutject of any pending dlsciplinary proceedings, nor a current or pending license
suspension or disbarment;

[ be subjact to the Rules of Professional Conduet and the disciplinary
authority of the Supreme Court of this jurisdiction;

{3 censent in writing on 2 form approved by the Supreme Court to the
appointment of the Clerk of the Supreme Court as agent upon whom service of process
may be made for 211 actions agalnst the lawyer or the lawver's frm that may arise out
o1 the lawyer's participation ia legal matiers in this jurisdiction, except that & Tewyer
whe acie in this jurisdiciion pursusnt to subparsgragh (bY3)i or ({3 above shail
be desmed to have consented to such eppeintment without comglsting the form;

A not held himsell or hersell out as belng admilzed to practice in this
Jurisdiction; .

(&1 comply with #. 1:21-Haj{i); and

{8}  exoeptioralawysr who acts In this jurisdiction pursuant to subparagraph
{BH3II or (bY3VE above, annually regleter with the New Jersey Lawvers' Fund for

lient Protection and comply with R, 1:20-1{5) and {e}, R, L:28.2, and R, L:288B-1g
during the period of practice,

Notes Adopted Jily 12, 1984 1o be effectve Soptember 33, 1954; caption smended, formes texl Seslgratnd as paragraph
8. andd nowr patmraptys (h) s (oF sdopted November 17, K2 to be eiffedtive Jamary 1, 2004; peragraph fof ameonded
July 28, 2004 fo be effeclive Septamber &, 2004) sulgstagaphs SN and BIBIHE amended, foroer mabparagraph
{LHEY) redesignated as subparagraph (B3] and sesended, new subprssgraph: B3I adepted, and patsgraph (o)
and subparegraphys i6{3) and 0(6) amandad July 23, 2010 to be clfective Sepiamber !, S0L0! sabpacugrezh (B
amended July 13, 2612 1o it eflostive Septommber 4, 23014 subparagraph {03(8) amended Julv ¥, 2013 t ba wlfeclive
Baptamber 1, 3513,

QFFICIAL COMMENT 5Y SUPREME COURT
(NOVEMBER 17, 2003}

Three yeats from the January 1, 2004 effective date of the amendments to RPC
5.5, the Supreme Court will have its Professional Respongibility Rules Commitiee
undertake 5 comprehensive evaluation of the experience gamed In multiurisdicionat
practice to determine whether any modifications to the RPC 5.5 amendments as adepted
are necessary or dosirable,

RPC 5.6 Restrictions on Right to Practice

A lawyer shall not participate in offering or making:
ia) 2 parinership or employment agreement that restricts the rghte of a

lawyer to practice alter termination vf the relationship, except an sgreement concerning
benefits upen retiremnent; oy
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Y an agreement in whish a restriction on the lawyst’s tight o practics is part
of the sattlement of & controversy betwsen private parties.

Hote: Adupted July 12, 1934 ty be efaclive Sepinmber 313, 1984,

RPC 6.1 Voluntary Public Interest Legal Service

BEvoty lawyer hag a professional rospousibility o render public interest legal
sorvise. Alswyer may discharge this responsibility by providing prefessional services at
ne foe or 4 reduced fea to persons of Hmited means or i public service or charitable
groups of erganizations, by serviog in activities for imaproving the lew, the legal system
or the legal profession, and by fnancial suppert Br arganizations thar provids legsl
servicey o persons of imited means.

Hebter Adupied Juiy 13, 1984 15 be elective Beptunber 10, 1954, caption wrad tow! amendad Novamber 17, 2503 o he
eltolive Jesuary |, 2004,

RPC 6.2 Accepting Appolntments

A lawyer snali not seek 10 aveid appointment by a wribunal i reprasent a porson
except for good cause, auch as:

fa} representing the client Is Hkely to result in viclation ¢f the Rules of
Professional Conduct or sther law;

H)) representing the client is ikely te result I an unreassnable fnancial
burden on the lawyer; or

fc) the clent or the cayse is so repugnant to the lawyer ga to be dkely 1o
impair the client-lawyer relationship or the lawyer's ability to represent the client.

Weter  Adapied July 14, 2284 te be effective Septombar 30, 1884,
RPC 6.3 Membezship in Legal Services Organization

A lawyer may gerve as a director, officer or mamber of a legal servicss
arganization, cther than the law firm with which the lawyer practices, notwithstanding
that the organization serves persons having interests sdverse to s client of the lawver ift

{a) the organisation compliss with EPC 5.4 contemning the professional
independence of its legal stalf; and

[{53] whesn the interests of a clent of the lawyer could be affected, participation
s consistent with the lawyer’s obligations under RPC 1.7 and the lavever takes no part
in any decision hy the organizaton that gould have a material adverse effect on the
fnteragt of a client or class of clients of the erpgandzation or upon the independence of
professional judpment of 3 lawyer representing such a clisnt.

Boter Adopted Juiy 12, 1984 to be effective Septamber 10, 1954,
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RrRPC 6.4 Law Reform Activities Affecting Client Interests

A lewyer may serve as a director, officer or member of an organization nvalved
in reforin of the law or ifs administration notwithstanding that the reform may aflect the
interests of a alient of the lawyer. When the lawyer knows that the interests of & client
may ke materially benelited by a decision in which the lawysr participates, the lawyer
shall discloge that fact bt need not identify the cllent, except that when the srganization
is alzo a legal survices organization, RPC 6.3 shall apply.

Fote!  Adeptud Sy 19, 1984 19 be cilsetive Scptember 10, 1984,

RPC 6.5 Honprofit and Court-Annexed Limited Legal
Service Programs

{a) A lawyer who, under the auspices of a program sponsured by a
nenprofit crganization sv court, provides short-tenn lmited Jegal services to a clent
without expectstion by either the lawyer or the clent that the lawyer wili provide
continuing represuatation in the matter:

{4 is sublest to BPC L7 and 1.9(a} only if the lawyer knows that the
representation of the cljent involves a confliot of interest; and
2 & subizet te BPC 1,10 ondy if the vwyer koows that ancther lawyer

associated with the lawyer in a law firm is disqualified by RPC 1.7 or 1.978) with respest
1o the matter.

ity Except as provided in paragraph (a)i2), RPC 110 is ingpplicabie t a
representation govarned by this BPC.

Hete:  Adupted Rovember 3T, J003 to by allective January 1, 2004

RPC 7.1 Communications Concerning a Lawver's Service

{a) A lawyer shall notmake false or mislgading communications about the
lawyer, the lawver’s services. or any magter in which the lawyer has or secks a
profesaional invelvement. 4 communication is false or misleading if it

{1} comtaing a material misrepresentation of fact or Iaw, or cimits a fact
necessary to make the stafenent considerad as a whole not materially misleading;
{2} is likely o create an unjustified expectation about resulis the lawyer

san achisve, or states or implies that the lawyer can achieve reaults by means that
violate the Bules of Professional Conduct or other law;

(3! compares the lawyer's services with other lawyers’ services, unless

i the nae of the compariag organization is stated,

i the badis for the comparison can be substantiated, and

s the gommunicaticn inchudes the following disclatmer in A readily

disceinable ruanner: “No aspect of this advertisement has heen approved by ihe
Bupreme Court of New Jersey”; or
{4 relates to logal fees other than:
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i} a siatement of the fae for an inddel conmitation;

(i} a statemnent of the fixed or coptingant fe charged for a apecific legal
service, the desoription of widch would not be misunderstocd or be deceptive,;

i) a statement of the range of fees for specifically deavribed legal services,

provided there is a reascnable disclosure of all relevant variablos and considerations so
that the statement would not be misunderstood or be deceptive;

fiv} o staterment of specified hourly rates, provided the siatement makes
clear that the total echarge will vary sccording to the number of hours devoted to the
matier, and W relation (& the varying hourly rates charged for the services of different

{ndividuals who may be assigned to the matter;

vl the svailahility of credit arrangements; and
fvi} # statensent of the fews charged by a gualified legal assistance

erganization i which the lawyer pearticipates for specific fegal services the description
of which would not s misuriderstocd or be deceptive.

ity It shall be unethical for 2 lawver to gse an advertiserment or other
related communicazion known t¢ have been disapproved by the Comunittee on Attorney
Advertising, or one substantially the same as the cne disapproved, until or unless
smodified or reversed by the Advertising Committze or as provided by Fule 1:194-3(d).

Rotut Adepied July 12, 1854, to be enctive Septomber 18, 1984; now pacagraph ) added June 26, 1987, 0 be
sdectiveJuly 1, 1387; parsgraph (4) amanded Jine 39, J9RE, to b effcotive Seplernbar 4, 1000; paragraph (h] amended
Janvary §, 2009 12 be ollpative mrnadiately) paragreph B3 amonded and (ilicial Cosiment adopied November 2, 20008
w Bre pffestive lumediately,

CFFICIAL COMMENT BY SUPREME COURT
IBOVEMBER 2, 2009} ’

A truthful commumication that the Jawyer has received an honor ur aceolade s
rot misleading or impermissibly cemparative for purposes of this Rule if {I) the
eonferrer has mmde inguisy nto the atiorney’s Atness; {3) the canferrer does not issue
auch an honor or aecelade for 2 price; and {31 & truthful, plain language deseription of
the standard or methodelogy upon which the henor or accolade is based is available for
ingpection either as part of the communication itsell ar by reference fo a converdent,
publicly avadlable source.

RPC 7.2 Advertising B

ta} Bubjent to tha requirements of RPC 7,1, 2 lawyer may advertise services
through public media, such as 4 telophong dirscissy, legal directory, newspapes or other
perindical, radio or feisvigion, internet or sther elsctronic media, or theough mailed
written commmunication, All advertisaments shall be predominantly informatonal. No
drawings, animations, dramatizations, music, or iyries shall be ussd in connection with
tefevieed advertising, Mo advertiserneni shall rely in any way on tschnigues to obiain
attention that depend upon absurdity and that demonsirais a <par and Intentional lack
of relevance to the selection of counsel: {ncluded in this category arve all advertisements
that contain any exireme portravel of counsel exhibiting characteristics clearly
unrgisted to legal competsare.

i6s

R A copy or recording of an advertisement or written communication shall
he kept for three years after its dissemination along with a record of when and where it
was used. Lawvers shall capture all material on thelr websites, in the form of an
sjectronia or paper tackuyp, including all new content, on at Jeast a monthly basls, and
retain this information for thres yoars.

{c} Alawyer shall not give anyining of valus to a person & recommending
the iawyer's services, excepi that: {1) & lawyer may pay the reasonable cost of advertsing
or written communication permitted by thus Rule; (3} a lawyer may pay the ressonable
cust of advertising, written communication or other notification required in connection
with the sale of a law practics as permited by RPC 1.17; and {3) & lawysr may pay the
usual charges of a notfar-profit lawyer referral service or other legal kervice
organizatisn.

Kote:  Adopted Jaly 15, 1584, (o be effectve Septembar 10, 1984, paragrapk: (4} amended December 18, 1988, to be
effovtive Decembae 10, [%86; parsgraph [4 emensded Ooivber 15, 1592, 19 be effecuvs lmmedismiely, paragraph ()
wmnended November 17, 2009 e be ellective Jenuary 1, 2004; paragraph () smended July 27, 2018, ta 5o sifective
Fepiersher 1, 2018,

RPC 7.3 Personal Contact with Prospective Clients

{al A lgwyer may indtiete personal contact with a prospective client for the
purpase of obtaining professivnal employment, subject to the requirements of paragraph
.

)] A lawyer shall not comtast, or send a written or electronic or pther form of
cerprmunication o, a prospective client for the purpose of obfaining professional
smployment ift

{1} the lawyer knows or ressenably should know that the physical, emotional
or mentsl state of the person is such that the person couid not exercise reasonable
Jjudpment in employing & lawyer; or

{2 the person bas made known o the lawyer a desire not io receive
communications from the lawysr; or

{3 the communication invclves coercion, duress or harassment; or

4) the communication mvolves unsslicited direct cantact with & prospective
cHent within thirty days after a specific mass-disaster event, whea such contaet
concarns potential compensation arising from the event; or

(5 the commusication involves unsoficited direct contact withy a prospective
client concerning a specific event not covered by section (4} of this Rule when such
centact has peeuniary gam as 2 significant motive except that a fawyer may send & letter
by regular mail to a progpective client in such circumstances provided the letter:

fi} bears the word “ADVERTISEMENT' prominently displayed v capital
letters at the tap of the first page of text and on the sutside envelope, unless the lawyer
has & family, close personal, o prior professional relatiorship with the recipent. The
envelope shall contain nething other than the lawyer’s name, frm, return address and
FADVERTISEMENT prominently displayed; and

{il) shall contain the party’s name in the salutation aad begin by advising the
yecipient that if a Jawyer has shready been retaftzed the letter is to be disregarded; and
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i}  contains ths following notice at the bottom of the last page of text: "Before
making your choice of attormey, you should give this matter careful thoughi. The
selection of an sitorney is an important decision.”; and

{ivj  contains an additional notice also at the bottorn of the last page of text
that the recipient may, if the letter is Inaccurate or miglcading, reporl sams to the
Compnittes on Attorney Azvertising, Hughes Justice Complex, P.G. Box 970, Trenton,
New Jersey 08625-3270, Ths name and address of the attorney respensible for the
content of the letter shall be Included in the notice,

{c} A lawyar shall not knowingly assist ap erganization that furnishes or pays
for gl services to others o promste the use of the lawyer's services or thoss of the
lawyer's parinest, or associate, or any other lawver affiliated with the lawyer or the
lawyer's frm, as a private practitioner, il

{it the promotiona) activity involves use of a siztement or claim that is false
ot misleading within the meandng of RPC 7. 1 or

21 the prometional astivify invoives the use of coersion, duress, compulsion,
intimidation, threats, unwearranted promises of berefits, everreaching, or vexatious or
harassing conduct.

[ ] A lmwyer shall not compensate or give anything of value tv a person or
srganization to recommend or securs the lawyer’s employment by a client, or ss a reward
for having made & recommendation resuiting in the lawver's smployinent by a client
except that ke lawyer may pay for public communivations permitied by RPC 7.1 and
the usual and reasonsble fees ¢r dues charged by & lawyer referral service operated,
sponssred, or spproved by & bar associztion.

fei A lawyer shall not knowingly assist a person or organization that furnishes
or pavs for lega! services to others to promote the use of the lawyer's services or those
of the lawyer's partuer or assoclals or any sther lawyer affiiated with the lawyer or the
lawyer’s firm except a5 permitted by RPC 7.1, However, this doss not prahibit 2 lawyer
ar the lewyer's partmner or assoclate or any other lawyer affiiated with the lawyer or the
Iawyer's {iem from being recommended, emploved or paid by or cooperating with ans of
the following offices or arganizations that promote the use of the lawyer’s services or
those of the lswyer’s partner or associate or any sther lawyer affiilated with the lawyer
or the lawyer's firm & there is no interference with the exercise of independent
professional judgment in behalf of the lawyera client:

i1 z legal ald office or publis defendsr office:

i} oparated or sponacred by a duly accredited law schogl

i operated or sponscred by a bona fide nonprofit community organization.

gy operaed or sponsored by a governmental agency.

(iv}  operated, sponsored, or approved by a bar assaciatisn.

{2] a military legal assistance office,

i3) lawyer referral service operated, spompored, or approved by a bar
asscciation.

43 any bona {ide crganifation that recommends, furnishes or pays for legal
services 1o its members or beneficiariss provided the following conditions are satisfied:

43 such ergandzation, imeluding any affiiiate, iy o ofzanized and cperated
that no profit is derived by it fom the furnishing, recommeanding or rendition of legal
services Dy lawyers and fhat, I the srganization {s crganived for profit, the legal services
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are net rendered by lawyers employed, directed, supervised or sslected by it except In
connggtion with matters when such srganization bears ultimate lability of its member
or beneficiary.

Gi neither the lawyer, nor the lawyer’s partnier or associals or any othsr
lawyer or nonlawyer affillated with the lawver or e lavver's frm directly or indirectly
who have initisted or promoted such arganization shall have recsived any financial or
other benefit from such initistion or promation,

(i}  such organization is not operated fur the purpose of procuting legal work
or financial benefit for any lawyer as a private practiioner sutside of the legal services
progras: of the organization,

iy the member gr beneficiary to whom the legal services are furnished, and
ot such organization, is recognized as the client of the lawyer ia the ratter.

v any member or beneficiary who is entitied to bave legal services furnished
or pmid for by the organization may, # such member or beneficlary so desires, snd at
the membsr ar beneficary's own sxpense sxcept where the organization’s plagn provides
for asguming such expenss, selest counsel othier than that furnished, selected or
approved by the organization for the particular matier involved. Nothing contained
nsrein, or in the plan of any organization that furnishes or pays for legal services
pursiant to this section, shall be construsd o abrogate the obligations and
respongibilities of a lawyer to the lawyer's clent as set forth in these Rules,

[vii  the lawyar dogs not Znow or have cause to know that such erganization is
in vislation of applicable laws, rules of court and other legal requirernents that govern
its Jegal service operations.

il such organizetion has Srat fled with the Supreme Cowrt and at least
annually therca®er on the appropriate form prescribed by the Court a report with
respect to its legal service plan. Upon such filing, a registration number will be issued
and should be uszed by the operators of the plan on 28 correspondence and publicatons
pertaining to the plan thereafter. Such ocrganization shall furnish any additional
imformaton requested by the Supreme Coost.

& A lawyer shall not accept empioyment when the lawyer knows or it is
obwvious that the perscn who sesks the lawyer's services doey so as a result of conduct
prohibited under this Rule.

Boter  Adepted July 12, 1984, &5 ba ¢feUvs Baplersher 10, 1984; paragrash (0](49) smended Juze 2%, 1950, & ko
fuutive Seplamber 4, 1950; new paragrioh (0H{4) adopled snd farmer perageaph [hijdl redesignated and amended ag
parzgraph %) Apell 38, 1997, te bo clctive May &, 1097; paragraph (3(5) amended Nyvamber 17, 3003 to be oflsclive
Jmnmacy 1, 2009 subparagraph (1351F amended Judy 23, 3810 16 be ellbstive Baplember §, 2010) paragraphs (B and
HISE anended Juy 22, 2014, 1o be affective September 1, 2014 subperagraph IS ansanded Aped 30, 2018 t0 Im
#ffmctive immediatiy.

RPC 7.4 Communication of Fields of Practice and Certification

{a) A lewyer may communicate the fact that the lawyer does cr dees net
practice in particular Gelds of law. A lawyer may mot, howsver, state or imply that the
Iawyer has been recognized or certified as a specialist in a particular field of law except
as provided in peragraphs (b, o}, and €} of this Rule.
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I A tawyer adimitted to engage in patent practics before the United States
Patent and Trademsrk Dfise may use the designation “Patent Atlormmey” or a
substantiafly similar designation.

{1 A lawyer engaged in admirally practice may use the designation
“Adwirelty,” “Proctor in Admirslty,” or 2 substantially similar designation.

{di A lawyer may communizate that the lawyer has been certified as &
specialist or certified in a field of practice only when the communication i not false oy
misleading, statzs the pame of the certifving crgandzstion, and states that the
certification has been granted by the Supreme Court of New Jersey or by an organization
that has been approved by the American Par Association. If the certification has been
granted by an organization that has not been approved, of has been denfed approval,
by the Bupreme Court of New Jersey or the American Bar Assccolation, the absence or
demial of such spproval shall be clearly identified in sach such communication by the
lawyer.

Hete:  Adopied July 13, 1984, to be ollective S¢ptizuber 1D, 1984; loppaet culi smendsd snd desigruted parageaph s}
abd pew paragrash ib] sdepied July 18, 1993, to b efeclive Septatsber 1, 1993; paragraph (8 amented, paragraph b}
redesignated & paragraph (d), snd new b b} and i adopted November 17, 2003 f0 be effective Jaraary 1,
204,

RPC 7.5 Firm Names and Letterheads

A hwyer shall ot use a fivm name, lettechead, or other professional
designation that vielates RFD 7.1, Except for organizations referred to in R 1:R3-1},
the name under which a lawyer or law Hm practees shall inchide the full ot last names
of one or weTe of the lawyers in the livm or office or the names of a person or persons
whic have ceased to be pssociated with the firm through death or retiremrsnt,

s3] A law firm with offives In more than one jamém‘&m may use the same
ngme in each jurisdiction. In Wew Jersey, identification of all lzwyers of the firm, in
advartigements, on letterheads or anywhere else that the frm name it used, shall
indicate the jurisdictionial lanitations on those not Heensed fo praccs in New Jersey.
Where the gsame of an atiorney not Heensed to practice in this State ia used in a firm
name, any advertisemen?, letterhead or ather communication containing the frm narne
reust include the name of 28 least one licensed New Jersey attorney who is responsible
for the firms’s New Jeresy practce or ths local office tharsof.

(] & firm name shall not ceotain the neme of any person 6ot actively
associzted with the firra as an atiornsey, other than that of 2 person or persens who have
ceased to be associnted with the Hrm through death or retirement,

) Lawyers may state or inply that they practice in a parinership oniy il the
nersons designated in the firm pame and the principa) membery of the firm share in the
responsibility aad lisbillty for the finm's performance of legal services,

fe} A law firm name may inciude additicns! identiying language such as "%

Aggociates” only when sush lanpuage is acouraie and descriptivs of the firm, Any firm
name including additioral identifying language such a8 "Legel Services” or other similar
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phrases shall inform all progpective clients in the retainer agmement or pther writing
that the faw firm is not affiliated or associsted with a nuble, guasi-public or charkabls
prganization. However, no firm shall use the phrase “egal aid” in its name or in any
additional identifring language. Uss of 4 trade name shall be pestnissible so long as
it describes the nsture of the firm's lepal practice in terms that are acourats,
descriptive, and inforinative, hut not misleading, comparative, or suggestive of the
ability to obtain results, Such trade names ghail be accompanied by the full or last
naes of one or more of the lawyers practicing in the firm or the names of lawyers
who are no longer asaociated in the Hrm through death or rerement,

4] In any case in which an orgenization practises under s trade name as
permitted by paragraph [a) above, the pame or names of one or mere of its principally
responsible aftorneys, licenssd to pragtice in this State, shall be displayed on all
Ietterheads, signs, aziver:mements and cards or other places where the trads name iy
Lset.

Notes Asin[rieti July 13, 1584, t be effentive Beptember 10, [954; paragraphs fa) and (f) amended, paragraph (0

i w5 pa b {) and new paragrxph mj w:!dsﬁ June 3¢, 1990, ts be offective Septamber 4,
5501 p;smgmph {# memanded Janoary 5, 2000 o be ; parageaph i) amendsd, sod Oficiai Comment
adopisd July 27, 2015 o be eifentive September §, 2015,

QFFICIAL COMMENT TO BRPC 7.5(E) BY SUPREME COURT
(JULY 27, 2015}

Ry way of example, "Miliburn Tax Law Associates, John Smith, Esq.” wouid be
permissible under the tvade name provision of this rule, as would "Smith & Jopes
Millburn Personal Irjary Lawyers,” provided that the law firm's primary location {5 in
Millburn and its primary practice area is tax law or personal injuwry law, respectively.
“John Smith (riminel Delense and Munieipal Law” would sise be permissible, However,
neither "Best Tax Lawyers” nor "Tax Fixers" would be permissible, the former being
comparative and the latier being suggsstive of the ability to achieve results. Sinslarly,
"Budget Lawyer John Smith, Bsg.” is not permissible as it is comparative and likely to
be misieading; "Million Dollar Personal Injury Lawyer John Smith, Esq' s not
parmissible as it suggests the ability to achieve resulty; and "Tough As Nails Lawyer
Jehn Smith, Esq." is not permissitde as it purports to desoribe the lewyer 2nd does not
describe the nature of the lirm's legal practice,

RPC 8.1  Bar Admission and Disciplinary Matters

An apolicant for sdmission to the bar, or a lawyer in connection with = bar
admigsion application or i connection, with a discplinery matter, shal not:

fa) knowingly make a {alge statoment of mmaterial fact; or
=3 {zil to disclose a fact necessary to correct a misapprehension known by the
porson to have arisen in the matter, or kaowingly fail to respond to a lawful demand for

information from an admissions or disciplinary suthority, except that this Rule dess not
reguire disclosure of iformation stherwise protecied by RPC 1.6,
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Nete:  Adopted July 12, 1984 to be effectve September 10, 1584,

RPC 8.2 Judicigl and Legal Offcials

fa A lwwyear shall not make a statement that the lawyer knows o be false or
with reckiess disregard as to {5 truth or fadsity concerning the gualifications of 2 fudgs,
adpadicatory officer ar other public leged officer, or of a cendidate for slection or
appointment w indiedal or legal office,

i} A lawyer whio has been confirmed for judicial office shall comply with the
applivable provisions of the Code of Judicial Conduct,

Rover  Adepted July 12, 1984 w be effective Saptember 12, 884,

REC 8.3 Reporting Professional Misconduct

{a A lawyer who knows that snother lawyer has committed a viglabon of the
Rules of Professional Conduct that raises a substantial question as to that lawyer's
hinesty, trustworthiness o fitnesa ag a lawyer in other respects, shall inform the
sppropriste professional authority.

(b} A lawyer who knows that 4 judge has commitied a vislation of applicable
ruies of jucicial conduct that raises a substantial question as o the judge’s fituess for
office shail inform the appropriate authority,

[Ce] This Rule does not require disclosure of mformation otherwise protected
by RPC 1.4,

id} Paragraph (s} of this Ruie shall ot apply to knowiedge obtained as a result
of participation in a Lawyers Assistance Program sstablished by the Supreme Court and
administered by the New Jersey State Bar Association, except as foliows;

i if the effect of discoversd ethics infractions op the practice of an impaired
atterney is irrermedizble or posss a substantiel and fimminent threat to the interests of
clients, then atiomey volunteers, peer counselors, or pregram staff have a duiy to
disclose the Infractions to the disciplinary authorities, 2nd attorney volunteers have the
chligation to apply immediately for the appointment of a conservator, who also has the
ohligation to report ethics infractions w discipiinary autherities; and

(id) attorney voluntesrs o peer counselors assisting the impaired attornay in
cenfunction with his or her practice have the same responsibility as any othier lawyer to
deal candidly with clents, but that reaponaibility does not include e duty to disclose
voluntarily, withont maquity by the client, information of past vielations or present
vielatfons that did not or do net pose a serious danger to clisnta.

Hoter  Adepted July 19, 1582, to be effandve Beptember 18, 1982; mew parugraph [ adopted Octoler &, 1393, 45 be
effective immedintely; paragraphs (= and 43 amended November 17, 2003 @ be sffection January §, 2004,

RPC 8.4 Misconduct

It is professional miscondsust for a lawyer to:
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{a) violate o aitempt 1o violate the Rules of Professional Conduct, knowingly
aszist or inducs another to do so, or do so through the acts of another;

{B) commit a criminal act that reflects adversely on the lawyer's honesty,
truatworthiness or finesa as a lawyer in other respects;

{r} engage in  copduct  involving  dishonesty, fraud, deceit or
misrspresentation;

id) engape in conduct that is prejudicial to the administraticn of justice;

(e} state or imply an ability to isfluence impreperly a government agenay or
official or to achisve resulis by means that violate the Rules of Professions! Condust or
other law;

i3 knowingly assist a judge or judicial officer In conduct that i & vielation of
the Code of Judicial Conduct or other law;

iz sngage. in a professional capaclly, in conduct nelving discrimmation
{exeept employment discriminaton uniess resulting in s final agenoy or judicial
determinativn) becauss of rage, ¢olor, religlon, age, sex, sexual orienmtation, nafional
origin, langeage, marital status, seclosconomiv status, or handicap where the conduct
is mtended or Bkely io caiise harm.

Nedzt Addspied July 13, 1384, 1o be effiective Saptember 10, 3084, parngzaph (gl adopted July 18, 1508, to he effective
September 4, 1930 paragraph () amended Way 3, 1984, w0 be ellective Septsber 3, 1994; peregraph [ amended
Novewsher 17, 2003 tn be efivative Janlary 1, 2004,

FE MENT BY SUPREME COURT

This vule amendment {the addition of paragraph gl is fstended to male
diseriminatory eondusi unethical when sogaged in by lawyers In their profossional
capacity. [twould, for example, cover activities in the court houae, such a3 a lawyer's
treatment of court support stafl, as well as conduct more directly related to litigation;
activitiss yvelated to practice outside of the court house, whether or not related to
ltigaticn, such as treatment of other attorneys and their stafl; bar asscciation and
sirndlar avtivities; and activities in the lawyer's office and firm. Except to the extent ghst
they are cosely related io the foregoing, pursly privale activities mre not intended to be
cuversd by this rule amendment, aithough they may possibly constitute a vislatiop of
sorne other ethical rule. Mor is employrment discriminstion in hinng, firing, prometion,
or parineralip status intended to be coversd unless it has resulted in either an agency
or judicial determination of discritninatory conduct. The Supreme Court belisves that
exigting agenciss and courts are better able to deal with such matiers, that the
discipiinary rescurces reguired to investigate and prosecute discrimination in the
employment aren would pe digproporiinnate to the benefits to the system given remedies
avaliable elsewhere, and that Hmithsg ethics procsedings in this ares to cases whers
there has been an asdjudication represents a practical resolution of conflicting needs,
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“Digscriminatips” & intended #¢ be conetroed broadly. 7t includas sexual
harassment, derogatory or demennding language, and, generally, any conduct towards
the named growps that ls both harmiul and discriminstory.

Cage law has aiready suggested hoth the ares covered by this amendment and
the possible divection of future cases, re Vincenti, 114 NJ, 375 (854 A 24 570) (1989,
The Court beligves the administration of justive would be betfer served, however, by the
adeption of this general rule than by & sase by case development of the scope of the
professional obligation. :

Whils the m’.g;n of this rule was a recomumendadion of the Supreme Court's Task
Force on Women in the Courts, the Court concluded that the protection, limited to
women and mincrities in thai recommendstion, shouid be ezxpam:icd The TS
covered in the inftial propesed amendment to the rule are :i*e game as those named in
Canon AL of the Code ef Judicial Conduct,

Follpwing the ipitial publication of this propesed subsection g} end receipt of
varicus comments and suggestions, the Court revized the proposed amendment by
meking explicis its intent to Lmit the rule to conduct by attormeys in & professional
capacity, to exclude employment discrimination unless adjudicated, to restrict the scape
to copdust ntended or Bkely o sause harm, and to include discrindnation beecause of
sepual erientation o socivecongmie status, thess categuries having been proposed by
the ABA's Smanding Commdtiee on Ethics and Professioral Responsibility as additions
te the groups now coversd in Canon 24i4) of the New Jersey Code of Judiciai Conduct.
That Commiitee has siso proposed that judges require attomeys, in procesdings before
a judge, refrain from manifesting by words or sonducst any bias or prejudice based on
any of these categoriss. See proposad Oanon 3AEB). This revision to the RPC further
reflects the Court's Intent 10 cover all disccimination where the attornay intends to cause
harm such as infheting emotional distress or obtaining a tacticel advantage and net to
sover instanses when no harin is intended unless Bs eccurrenca is likely regardless of
intent, ez, whese discriminatery commeits or behavior is repetitive, Whils sbyvicusly
the language of the rule cannot expliciily cover every instance of possible discriminatory
conduct, the Court believes that, aleng with existing case law, it sufficiently narrows the
breadth of the rule to avoid any suggestion that it is r*veriy bread. S@s, 8., m. re
Wincenti, 114 NJ 275 {854 4.2d 476“ 11988,

RPC 8.5 Disciplinary Authority: Cholce of Law

(a} Disciplinery Authority. A lawyer admitied te practizz in this jurisdiction
is subjest to the disciplinary auvthority of this furisdiction reg&*d‘ﬁss of where the
lawyer’s conduet ceours. A lawyar not admitted in this Jurisdiction is subiect also to the
disciplinary autherity of this jurisdiction i the lawyer provides or offers o provide any
lepal services in this furisdiedon. & lawyer may be sulect to the disciplinary authority
of both this juriadiction and ansther jurisdiction for the same conduct,

by Cheice of law. In any sxercise of the disciplinary suthority of this
jurisdiction, thy sules of professional conduct o be applied shall be:

{1} dor conduct in connechion with a matier pending befors a tribunal, the
rales of the jurisdicton in which the tibural sits, unless the rules of the trivunal
provide otherwise; and
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2 for any other vonduct, the rules of the jurisdiction in which tha lawyer's
condust occurred, on, if the predominent effect of the condut iz it a different
Furisdiction, the riies of that jurisdiction shall be applied to the conduct. A lawyer shall
ot be subject te discipiine if the lawyer's conduet conforms 1o the rules of a furisdiction
s which the lawyer reasonably belisves the predominant sifect of the laswyer's conduet
wiil sceur,
Kote: Adepted July 12, 1984 to be effactive Septamiber 10, 1984, caption amendud, lext pmended and redesignutes) as
parmgraph (a} with onplion added, naw parsgreph (b with saption adepied Sovember 17, 2005 io be ellective Jaguary 1,
A4 parsgrapn (b szsended Augtist | 2016 to e wilpctive Soptember §, 2016,
ATTORNEY ADVERTISING GUIDELINES
Ag Approved by the Bupreme Cowurt of New Jersey

Attorney Advertising Guideline 1

In any advertisement by an attomney or law firm, the advertisement shail Inglude
vontact mformation for the attemey or law firm. The contact information for the attorney
or law firme may be any of the following: o) styeet address of the regular place of
busmness, {hj maikng adcdress. (¢} telephone number, {di fax numbar, or {e) email
address. :

Wetwt  Adapted Jupe 38, 1968, {o be slfeckive Sap 8, 185, Ted Augaist 14, 2GL3 tw be =fective Ougher 1,
013,

Attorney Advertising Guideline 2

IE3] The word "ADVERTISEMENT required by RPC 7.3B1EI6) at the top of the
first page of text of & solivitation letter, maust be at least two font sizes larger than the
largent size used in the advertising text in the body of the latzer,

{b) The font size of noticss required by RPC 7.35){5{iii and v must be no
sroaller than the font size generally used in the adveriisement.

{c} The word “ADVERTIEEMENRT require Yy RPC 7.3(b}{5M]] on the face of the
wutalde of the envelope must be at lzast ane font size larger than the largest fmt slze
uged on the snvelops. I any words on the outside of the envelope are in bald, the word
“ADVERTISEMENT must alse be in bold. The snivelope shall contain ne language other
than the lawyers name, firm, and address: the werd "ADVERTISEMENT; and the
reciplant's name and address,

Hote:  Adopted March 2. 2008, to be efecive Immedistely; puragraphs £3f and {0} amend=C dugast 1% 2013 &5 ke
effectve Clotober §, 2013, peragraphs (a) snd {6 amended February 10, 2015 to be sifentve March 1, 2018,

Attorney Advertising Guideline 3

Attorney Advertsemenits: Use of Duotstions or Excerpts from Judicial Opinlous
about the Lewal Abilities of an Alturney
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An altornsy or law Jom ey include, on 2 website wr other advestisemant, an
accurate quotaton or excerpt froin a court opindon {oral or written) about the attorney’s
shilities or lagal services. The following disclaimer must be prominently displaved in
proxioity t0 such guotation or excerpt “This comment, made by ajudge in a particular
case, is 0ot an endorsemant of my legal aldll or abiligy”

Official Comment to Guidelne 3 (by the Supreme Coyrtl

it is the responsibiiity of the attorney to confirm the scouracy of the quotation or
sxcarpt, Ceurt opinions or official granscripts of procesdings are the proper source o
aenfirm statemneniis posted on a website or used i some other form of advartising,

Hotw:  Uuideline and Olliciel Cosument adepted May, 18, 2017 @ be effectiee June 1, 2617 rovised Guldeline and
Oficial Comment adopted Duteber 15, 2014 5 be elfoctive Emamadiately.
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OAF Guide:

“The Zoom Connection Test:
Making Sure the Participants
Will Be Ready to Go
Forward on Zoom on the Day
of the Hearing”
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The Zoom Connection Test:
Making Sure the Participants Will Be Ready to Go Forward
on Zoom on the Day of the Hearing

a. BASICINFORMATION:

Using Zoom

***please Do This Step Before
the Zoom Connection Test***

Make sure you have downloaded the latest version of Zoom from the Zoom website
hefore the Zoom Connection Test. The Zoom website is at https://zoom.us/.

Who Must
Attend

1. Every Member of the
Hearing Panel, or
Special Ethics Master

2. Presenter

3. BOTH Respondent AND
Respondent’s Counsel

Attendance s mandatory for Zoom Conrection Tast. Participants are required to appear
onscreen with camera and microphone on, and to stay on the session untilthe
maderatorannounces that all topics have been coverad.

Hearing cannot proceed if any member of the Hearing Panef has not attended the Zoom
Connection Test.

Where a party fails to attend: see next note.

What if a Party
Doesn’t Attend

Objections May Be Deemed
Waived by Presider if That
Party Encounters Technical
Issues at Hearing

Any party who fails to attend the mandatory Zoom Connection Test has been put on
contiruing notice that such absence would be deemed to be a waiver, at the time of the
hearing, of any ebjection (not already raised by formal motion before the hearing) to the
virtual nature of the hearing that could and/or should have been addressed pricr to the
hearing, and/or any issue that could have been identified and/or addressed at the Zoom
Connection Test.

Court Omnibus Orders authorize use of Zoom for attorney disciplinary hearings (sece
Court Orders in DAE Heorings Manual, Appendix A); Court Rules for 25 years have
allowed use of telephone for atiorney disciplinary hearings. See R. 1:20-6{c){2}{A}.

Oct. 12, 2020 rev.
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Who Schedules

' the Zoom

Connection Test
with OAE, and
the How and
When of
Scheduling

Presider Should Take the Lead,
Following from Dates Agreed to
by Participants at Pre-Hearing
Conference

Panel Chair Should Schedule
Zoom Connection Test for Full
Hearing Panel

The presider, other members of Hearing Panel, and the parties {(Presenter, Respondent,
and Respondent’s Counsel) should all zttend the same Zoom Connection Test, if
schedules allow. The Panel Chair should require the participants to agree on the Zoom
Connection Test date at the Pre-Hearing Conference, The presider shouild then submit
the request to schedule the Zoom Connection Test to Jan Vinegar at the OAE by email.

Any participant who cannot attend the Zoom Connection Test on the date when other
participants agree to attend will be responsible for contacting Jan Vinegar separately at
the OAL to arrange for their own Zoom Connection Test. No presider should accept as
an excuse that a party or Hearing Panel Member did not participate in the Zoom
Connection Test because they were confused about how {o schedule their separate
Zoom Connection Test,

if, after a Zoom Cannection Test is scheduled, a participant finds out about a scheduling

_conflict, the Zoom Connection Test shouid nonetheless proceed for olf other

participonts. The participant who did not attend will be responsible for making a new
Zoom Connection Test gppointment with the QAE.

How to Schedule: email lanice Vinegar, at gae.mizx@njcouris.gov and

Janica Vinegar@NICourts.gov.  Subject line: ZO00M CONNECTION TEST SCHEDULING.
When to Schedule: In time for all participants to have compieted the Zoom Connection
Test at least 14 days before date of hearing

What if a
Participont
Cannot Attend
the Zoom
Connection Test
on the Date
Scheduled for
Other
Participants

Not a Problem, as Long as Every
Party, Presider, and Panel
Member in Every Hearing
Makes Sure that They Attend a
Zoom Connection Test af Least
14 Days Betfore the Scheduled
Hearing Date

The Zoom Cennection Test will not address any substantive issues relating to any
hearing. The Zoom Connection Test is pot a Pre-Hearing Conference. The participants
are on notice that they should not bring up any substantive issues specific to their
particuiar hearing at the Zoom Cannection Test.

The presider must make sure that there are no ex porte conversations in connection with
any hearing, and that includes at the Zoom Connection Test.

The participants in particular hearings are encouraged to attend the same Zoom
Connection Test as 2 matter of convenience, and to contain the burden on the QAE staff,
since every party and every hearing panel in every hearing will be seeking to scheduie
Zoam Connection Tasts with the QAE prior to their hearing dates.

Oct, 13, 2020 rev.
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Witnesses May
Be iIncluded in,
or Sent the
Invitation to,
the Zoom
Connection Test,
if Presider
Authorizes

Any Specific Issues Relating to
Witnhesses’ Training on Zoom
Must Be Raised with the
Presider, Before the Hearing, by
the Party Who Seeks to Call
that Witness

Each party is responsible for their own witnesses, and for taking the necessary steps
hefore the date of the hearing so their witnesses will be able to log in and participate in
the hearing on Zoom.

Any application by a party to have a witness included in a Zoom Connection Test must be
filed with the presider in writing for the presider te decide, prior to the hearing. The
presider then must communicate with the QAE [Attention: Janice Vinegar at '
pae.mbx@nicourts.gov and lanice Vinegar@NICourts.gov) in order to address whether
a Zoom Connection Test for additional participants shouid or ¢ould be scheduled.
NOTE: The Zoom Connection Test far Grievants and witnesses would typically be
scheduled as a separate session fram the Zoom Connection Test for the parties and
presiders,

What Each
-Party Must Do
for their
Witnesses to Be
Sent Zoom Login
information for
the Hearing

Procedure to Be Compileted

Bafore the QAE Can Send any
Zoom Invitation to any Other
Recipient {Including any
Witness or Grievant}

Each participant is-prohibited from forwarding the Zoom invitation to any other
recipient. The parties are on notice that they must follow these procedures in order to
gat authorization from the presider to have the QAE send the Zoom invitation for the
particular proceedings to the witness orf the grievant:

1. Each party must send a written request to the presider, if they seek to send the
Zoom invitation to any witness or the grievant or anyone glse. The reguest must
include the reason that the party is asking the presider to direct the OAE to send
the Zoom invitation to the specific recipient, and the request must inciude the
email address of the specific recipient to be sent the Zoom invitation; and

2. the presider must then authorize the OAE support staff to send the Zoom
invitation to that recipient.

The parties are on notice that they are specifically prohibited from forwarding any
Zoorm invitation to any witness, or any other person or entity of any sort, and that only
the OAE can do that, Zoom invitations are specific to the individual recipient identified
with the porticular emuail address. This notice applies to any technical or IT assistants
whom any party may seek to have present during the hearing.

Who Conducts
the Zoom
Connection Test

QOAE Technical Support Staff

But the parties and the Hearing Pane! must alf attend,

et 13, 2020 rev.
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b. TOPICS COVERED IN THE ZOOM CONNECTION TEST SESSION:

How the Hearing Will Lock on
Zoom on the Hearing Day

You will log into Zoom and OAE staff will make sure they can see and hear you, and you ¢an see and hear them.
We expect that you will be able to log in the same way, and be connected through audio and video the same way,
on the day of the hearing.

Specific Zoom Features to Be
Used During the Hearing

The Zoom Connection Test will address how to use the following features of Zoom:
1. “mute” and “stop video” features, when needed, or when required by presider during the hearing;

2. “Hide Non Video Participants,” so only the parties, the hearing panel, and/or a witness (during the period
that the witness is giving testimony) will appear onscreen during the Zoom hearing;

The names of attendees whose cameras are turmned off will appear in black boxes. Click on the upper right blue
box beside any of the black boxed-names, so that the"Hide Non-Video Participants” selection appears, and then
click onthat setection:

3. viewing options, such as gallery or fulb-screen view;

When you click on these boxes {which should appear in the upper right of yaur viewing screen), your screen view
will changa.

4. the breakout room, and wailing room feature, and how each works, in very broad summary;

Qet, 13, 2020 rev.,
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5. do not use the “Raise Hand” or any “Reactions” features on Zoom. If a party seeks to speak, use the
samea methods that you would use if you were in a courtroom;

6. ScreenShare feature of Zoom: If either of the parties seeks 1o use ScreenShare to display exhibits on
Zoom during the hearing, they may do so. The OAE Zoom Moderator will activate ScreenShare at the
start of questioning by counsel. OAE technical support staff would not etherwise be involved in how
counsel uses ScreenShare, beyond activating the feature.

WARNING: Any party using the ScreenShare feature is on notive that they must turn off ather opps before using
ScreenShare. If they fail to do so, incoming emails and/or other messages may be displayed for ol to see.
Please also take steps so your desktop computer screen will not be publicly displayed.

Kince gttorney-client communications may be ot issue, you must be vigilant to heed this warning.

c.

ADDITIONAL IMPORTANT INFORMATION TO KEEP AT HAND AS YOU

PREPARE FOR THE HEARING:

1.

The Presider Must
Control the Hearing at
All Times

The parties are attending the proceedings through virtual technotogy, but the Court Rules are the same. The
presider must preside and maintain the order of the proceedings at alt times,

The parties must abide by the rules of pracedure for court proceedings at alf times during the hearing.

2. CourtSmart; Official An OAE non-attorney staff member will be assignad to coordinate the CourtSmart recording during the hearing.
Record The Suprems Court has directed that the official record of the hearing is the CourtSmart audio recording {not the
Zoom recording).
3. QAE Staff Provide OAE staff will be available to provide technical assistance to moderate the Zoom session. OAE staff may assist the

Technical Assistance for
the Presider

presider during the hearing — if requested or needed by the presider - solely as to technical, non-substantive
issues arising out of the virtual technology. An OAE non-attorney staff member serves off-camera as Zoom
moderaior during the hearing, and provides limited technical assistance, at the Zoom Connection Test and at the
hearing, in making sure the hearing goes forward on the Zoom platform.

Oct 13, 2020 rev.




Alf questions or requests from the parties must be directed to the presider. No participant in the proceedings
should speak while on the record with an QAE staff member. The OAE staff members are specifically directed to
speak only with the presider, and to answer only those questions asked by the presider-during the hearing.

Login Information for
the Hearing

OAE staff will confirm at the time of the Zoom Connection Test that each participant is able to jog in, with the link
included in the Zoom invitation sent to the participant by OAE support staff prior to the Zoom Connection Test.,
[The Zoom invitation te join the hearlng will be sent to the parties In the same manner.}

Zaom Invitations Must
Not Be Shared or
Forwarded

The procedures with which the participants must comply for having anyone other than themselves allowed o log
in on Zoom for the hearing are spelled out in this document. "The participants are reguired to comply with these
procedures. No Zoom invitation issued by the CAE may be forwarded or shared with anyone other than the
intended recipient {parties and hearing panel members, or other specifically authorized identified reciplent only).

When Should a
Participant Log in on the
Hearing Date

Each participant must iog into Zoorm for the hearing at least 20 minutes before the hearing is schaduled to begin.
The OAE Zoom monitor will admit the participants when the OAE Zoom monitor is specifically-authorized to-do so
by the presider. Until that point, the participant will be held in the walting room, and the Zoom screen will state
that infarmation.

What a Participant
Should See and Hear on

Zoom

OAE staff will make sure during the Zoom Connection Test that each participant can see the Zoom video feed on
their computer screen, and that they can hear the proceedings, and that the Zoom moderator-at the OAE can see
and hear the participant at the time of the Zcom Connection Test.

Participant’s Contact
information for the
Hearing

Each participant must confirm, pricr to the hearing, the email address and cellphone number that the participant
will use and be reachable at on the day of the hearing, and for the duration of the hearing.

Confirmation that Each
Participant Must Be
Identified by Full Hame
on Zoom Screen

Each participant must identify thermselves by correct name {written out in full) and true identity {not by nickname
or email address, or a different Zoom account holder’s identity} when they accept the Zoom invitation and
attempt to log in to Zoom at the time of the hearing,

10. Notification System for

Participant to Use

Each participant must remain on notice that it is the individual responsibility of the participant to inform the
presider should the participant encounter a technical issue that interferes with their ability to see or hear the
proceadings on Zoom during the hearing. The presider may not be able to pause the hearing and/or to address

9Ld

Oct, 13, 2020 rev.

6




During the Hearing
{Where Technical Issue
Is Presented)

the issue for any participant who declines or fails to give notice of the particular issue to the presider as the issue
arizes.

Each party-attorney is responsible for bringing to the presider’s attention any information warranting the
presider’s action (including Zoom connection problems or interruptions] encountered by that party’s witness, or
by the respondent {if represented by counsel].

11. Resources for the The participants.are referred to the Court Rules on hearings {R. 1:20-4 to -9}, and the resources that the QAE has
Participants made available for atterney discipfinary hearings — in particular, the OAE Hearings Manual ("OAE Manual on
Conducting Virtual Remote Proceeding”), and the appendix materials included therein.
12. Specific OAE Resource The OAE's Guides for Zoom hearings include:

Guides that the Parties
Should Provide to Their
Witnesses

» “How to Join and Participate in a Zoom Virtual Courtroom” {OAE Hearings Manual, Appendix C};
«  “Witness Instructions for Remote Disciplinary Proceedings” {OAE Hearings Manual, Appendix E).

The parties should make sure that they provide these reseurces in advance to anyone who may be called as a
witness during the hearing. The presenter should provide these resources to the Grievant before the-hearing.

13,

The Parties Are Expected
to Use Their Own
Resources {Without OAE
Staif Involvement] in the
Presentation of their
Case, the Evidence, or
the Exhibits on Zoom

The only training given by the CAE consists of the Zoom Connection Test, which is provided to all participants in
the Zoom Connection Test equally. The OAE also provides the parties and the Hearing Panel {or Special Ethics
Master) with the QAE Hearings Monual,

CAE staff are not able to provide to any participant specialized, individual training in how to use Zoom, or any
features or capabilities of Zoom,

Each participant in the hearing who seeks to display or to use an exhibit in any way during the proceedings must
take the necessary steps of self-education - independently, in advance, and without relying on OQAE staff during
the proceedings - to determine how to do that, so that the participant will be able to take that action, if they
choose, during the hearing.

Please pay attention to the WARNING on page 6 about making sure you only display the intended information on
ScreenShare.

14,

Zoom and the OAE {or
Judiciary)} Are Wholly
Separate Entities. For
information About How
Zoom Works or How to

The participants are responsible for educating themselves on how to use Zoom during the hearing. The Judiciary
is not connected in any way with Zoom, and simply uses the Zoom platform to conduct hearings through remote
technology.

The Zoom website lists information available there about Zoom, such as:

i. Sharing Your Screen (how to)

Lid
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Use Zoom, Please
Contact Zoom,

it. Live Training Webinars
i, Getting Started Guide for New Users
iv. Zoom Video Tutoriais
v, Live interactive support features, including ability to send questions to “Bold the Zoom
Virtual Assistant” finteractive pop-up feature on the Zoom website] for inmediate
response
vi. Top 20 Zoom Resources tips and information.
There are additional resources and training videos available on the internet on how to use Zoom, including
YouTube videos.

15. Technical Assistance
During the Hearing: Only
if Authorized in Advance
by the Presider, and the
Technical Assistants
Must Not Speak on the
Record or Have Camera
-on at Any Time

If authorized by the presider, the parties may be assisted during the proceedings by their own technical assistants,
provided that the assistant remiains off camers and with microphone turned off at all times. The party must seek
and obtain the presider’'s permission in advance to have the assistant sent the Zoom invitation by the OAE to be
able to log In through Zoom-for the hearing. The parties cannot share a Zoom invitation with a technicat assistant;
only the OAE can issue Zoom invitations for the hearing or the Zeom Connection Test.

During the hearing, the party’s technical assistant must communicate with the party through text or phone cail or
ernail. The staff assistant must not speak on the record during the proceedings, which are conducted in the same
manner as court proceedings.

16. Penalties for
Unauthorized
Transmittal or Recording
of Hearing

The Supreme Court has given notice of the penalties, including criminal sanctions, that may be imposed for
viodation of the Court’s procedures, with regard to the unauthorized broadcasting, transmittal, or recording of
attorney disciplinary hearings. See QAE Director's Memorandum, June 19, 2020.

17. Parties and Presider
Must be On-Camera
During Hearing

During the hearing, the parties {respondent and respondent’s counsel, and the presenter] andthe presider
{including all members of the hearing panel} must remain visible on camera, unless the presider determines
atherwise {e.g., for attorney-client private consultations, which may occur in breakout rooms). H respondent
appears in the same room with counsel and shares a computer screen, both must appear on camera at all times.,

Court Rules require the respondent to be present at all times during the hearing,

18. When a Non-Party Wil
Appear on Camera

Only the parties and the Hearing Panel or Special Ethics Master may appear on camera during the hearing. Any
witness should appear an camera only for the duration of that witness’ testimony. No other person (including
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grigvant, any OAE staff member [other than the presenter] who may have been inveolved in the investigation or
wha may be providing technical support during the hearing, and any observer of any sort) may appear on camera
during the hearing, except during the period that the specific persen is testifying asa witness in the hearing. Such
observers may watch the proceedings with camera off and microphone muted.

The presider should excuse each witness on the comipletion of their testimony. If the witness is unable to turn off
their camera, the presider should ask the OAE Zoom Moderator to do so.

19. Hearings Are Public

Attarney disciplinary hearings are ogen to the public. Should a2 member of the public ask to attend, the presider
should direct the persen to send the reguest to the OAE Director. See OAE Director’s June 13, 2020 Memg, para.
17.

20. Public Cbservers and
Grievanis Must Take
Appropriate Steps
Before the Hearing to.Be
Admitted to View the
Hearing on Zoom -

Any member of the public who seeks to attend the hearing must provide the OAE with the name and the email
address of the person who seeks to attend the hearing, at least three days prior to the hearing, for security
purpeses: The QAL will send the Zoom invitation to that identified recipient prior to the hearing date. The
recipient must make sure to be identified by name when seeking to log into the hearing, because the QAE Zoom
moderator will not admit to the hearing anyone other than the recipients who were sent the invitation by the
OAE.

The following applies to any viewer of the hearing other than the hearing panel and the parties. That means that
this applies to any public observers, as well as to any grievant:

You will be able to view only those parts of the procgedings that are on the record {i.e., only when the CourtSmart
recording is activated). You wili not be admitted to attend any non-public bench conferenceas or any breaks in the
proceedings. When the record is paused for any reason, you will be moved to the Waiting Room. You must make
sure that, whenever you are admitied to the hearing.on Zoom, your camera is kept off and your microphone is
muted. You will not be able to speak to the hearing panel or to the parties, unless you are called to testify asa
witness by a party. The OAE will not be able to provide any technical assistance to any grievant or public observer
at the hsaring.

21, Presider Must Confirm
that all of the Foliowing
Has Occurred Before the
Hearing Can Start

The presider must confirm that all of the following has happened, hefore the hearing should begin. If any step
has not been completed, the presider would need to oddress the specific circumstances before the hearing coufd
proceed:

1. The participants required to compiete this Zoom Connection Test have done so.
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13,

The Presenter has confirmed that the Grievant has been notified of the hearing. If Grigvant has not been

.given niptice, the hearing cannot proceed.

All prehearing appfications, objections and motions have been submitted in writing by the parties, with the
decisions already issued by the presider as 1o all issues presented, and the presider has made sure the
record is complete as to all such matters.

Any protective order, if needed, is already in place.

The parties have properly redacted all exhibits and have taken all necessary steps to preserve
confidentiality as to all exhibits and the hearing record,

The parties have each provided copias of all exhibits in either hard copy or electronic format {as
determined at the Pre-Hearing Conference) to each member of the Hearing Panel, and to each other, prior
to the hearing.

The parties have each provided a hard-copy set of all exhibits to the presider, for the presider to maintain
that set of exhibits as the original hearing record.

The parties have each provided their Exhibit List in the proper form to each member of the Hearing Panel,

-and to each other, and tothe OAE CourtSmart monitor, prior to the hearing,

All requests Tor transiators, interpreters, or any accommodation have been arranged through the OAE.
The CAE staff member has confirmed that the CourtSmart line is operational and ready to record.

The OAE staff member has confirmed that the Judictary’s Zoom account is operational, and that thers is no
impediment to starting the hearing on Zoom.

if presider has authorized such assistance in advance: The parties have confirmed that they have
instructed any person providing them with technical assistance during the hearing 1o remain off camera
and with microphone muted at ail times during the hearing.

The QAE will admit from the Walting Room only persons whao identify themselves by full name at login.
Any grievant or member of the public admitted from the Waiting Room must keep camera off and
microphone muted for the duration of time that they may observe the proceedings on Zoom.

Oct. 13, 2020 rev.
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Case Management Orders — Templates
(both should be issued in all cases by the presider, following the
Case management Conference)

1. Sample Case Management Order for Virtual Hearing:
Case Management Order, Pursuant to R. 1:20-5(b)(4)
(to be issued in all cases by the presider within 7 days
Tfollowing prehearing conference; R. 1:20-5(b)(4). The
template includes all categories encompassed in the Court
Rule, to be addressed before hearing proceeds.)

2. Supplemental Case Management Order, Pursuant to R.
1:20-5(b)(4): Instructions for the Public Hearing to be
Conducted in this Attorney Disciplinary Case
(to be issued in all cases by the presider, to give notice and
comprehensive instructions to all parties as to the procedures

in place for attorney disciplinary hearings to be conducted
virtually)
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Part 1

Case Management Orders — Templates
(both should be issued in all cases by the presider, following the
Case management Conference}

Sample Case Management Order for Virtual Hearing:
Case Management Order, Pursuant to R. 1:20-5(b)(4)
(to be issued in all cases by the presider within 7 days
Jfollowing prehearing conference; R. 1:20-5(b)(4). The
tempiate includes all categories encompassed in the Court
Rule, to be addressed before hearing proceeds.)
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SAMPLE CASE MANAGEMENT ORDER
FOR VIRTUAL HEARING

{following frem the Snpreme Courts’ Omnibus Orders on Court Operations
during the COVID-19 Pandemic)

Before any attorney disciplinary proceeding can proceed, the Panel Chair or
Special Master must make sure that all categories listed in this proposed Order
have been addressed, with all pre-hearing motions resclved by the presider
before the hearing date.

Relevant Court Eule:

R. 1:20-5(b){4). Case Management Order. Within seven days
Jollowing the prehearing conference, the hearing panel chair or special
ethics master shall issue a case management order, designated as such
in the caption, mermorializing any agreements by the parties and any
determinations made respecting any matters considered at the
conference. The case manapement order, which constitutes part of the
record, shall be served on the presenter or ethics counsel and the
respondent and filed with the vice chair and the Director.

[emphasis added)
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SUPREME COURT OF NEW JERSEY
DISTRICT ## ETHICS COMMITTEE
Iname], Panel Chair

faddress]

[phone]

District ## Ethics Committee,’
Complainant
v,

[Name],
Respondent

APPEARANCES:

[NAME AND ADDRESS], Presenter

SUPREME COURT OF NEW JERSEY
District ## Ethics Committee
District Docket No. #E-HHE-HHEE

: CASE MANAGEMENT
: ORDER, PURSUANT TO
: RULE 1:20-5(b)(d)

[NAME AND ADDRESS], Respondent {OR RESPONDENT’S COUNSEL]

[NAME], HEARING PANEL CHAIR

' All text in RED should be removed before this template is used for the Case Management Order. The

presider will need fo fill in the dlanks. Special Masters will need 1o remove reference fo the “Hearing

Panel Chair” or “Hearing Panel.”

NOTE about dockel numbher and case name:

The case name will be “Office of Attorney Efhics v. fRespondent]” only if the Presenier is an OAE
staff attorney. Such a case will have two docket nuwmbers per complaint. One will start with XIV,
and the other will consist of a Romun numeral between [ and XIT1. The Panel Chair should make
sare to read hoth dockel numbers Into the record ur the start of each day of the hearing, and fo
make sure that the record is marked with both docker nambers.

If the Presenier is not an QAL staff member, then the OAE is not o party {o the case and should
rtot be referred fo ay having had any role in the prosecution, All cases prosecuted by volunteer
members of the District Fikics Commifiees only hnve ane docket number per complaint.
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A prehearing conference having been conducted [Specify. by Zoom, telephone conference,
or other means] on [date], with Hearing Panel Chair {#ame], and with the following counsel for the
parties participating [Inserf names of Presenter and of Respondent’s counsel or of pro se
Respondent], and with Respondent [name] also appearing remotely; the following constitutes the

Case Management Order entered, pursuant to R. 1:20-5(b)(4):

A. ISSUES AS TO THE PLEADINGS
1. The parties agree in general that the issues to be resolved by the Hearing Panel are
whether Respondent violated the Rules of Professional Conduet as alleged in the
Complaint and, if so, what is the appropriate sanction to be recommended for
Respondent’s alleged unethical conduct.
2. [specify any other issues as 1o the pleadings, including any insufficiency of the Answer,

if objected to by the Presenter)

B. EMAIL ADDRESSES OF THE PARTIES
1. The parties have provided the Panel Chair and each other with their email
addresses, and they have been given notice that they must inform the Panel Chair
and each other, and Janice Vinegar, the CourtSmart/Hearings Coordinator at the

Office of Attorney Ethics {OAE) (email to Janice, Vinegar@INICourts.gov), if their

email contact information should change, prior to the date of the hearing.

2. The parties have been given notice that they will need to provide a celi phone
pumber at which they may be reached by call or by text on the hearing date. The
parties are directed to send that cell phone number in an email to the Panel Chair,

the adverse party, and to lanice Vinegar of the OAE.
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C. NOTICE GIVEN TO THE PARTIES THAT THE HEARING WILL BE
CONDUCTED REMOTELY, USING VIRTUAL TECHNOLOGY (Zoom or Phone)

1. The parties have been notified by the Pane] Chair that, pursuant to the Ommnibus Orders
of the Supreme Court, issued because of the COVID-19 pandemic, the hearing in this
matter must be conducted virtually, using remote technology {Zaﬁm or phone, only).

2. The parties have been notified that no part of the hearing will be in-person, and the
hearing panel, parfies, counsel, witniesses, technical monitors, any other participants,

and/or any observers will all appear or be heard remotely from separate locations.

Ll

. The parties have been notified by the Panel Chair that they will receive written notice

from the Hearing Coordinator. who is a staff member of the Office of Attorney Ethics

(OAE), by email, prior to the hearing, with the details of how to log into the proceeding

on the fudiciary Zoom account.

b. NOTICE GIVEN TO THE PARTIES OF THE PRE-HEARING CONNECTION
TEST FOR THE ZOOM SYSTEM TO BE USED AT THE HEARING; DUTY OF
THE PARTIES TO SCHEDULE THE TEST OR FORFEIT THAT OPPORTUNITY
AND ANY RELATED OBJECTION TO THE PROCEEDINGS

1. The parties have been notified by the Panel Chair that they must participate in a Pre-
Hearing Zoom Connection Test (the “Zoom Connection Test”), prior to the hearing.
The Hearing Panel will also be required to complete the Zoom Connection Test.
During the Zoom Connection Test, which is coordinated by the OAE, the participants
would be able to connect through the Judiciary’s Zoom account, in order to have a

preview of the system that would be used for the remote proceedings at the time of the

hearing.
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2. The Pre-Hearing Conpection Test should take roughly twenty minutes, unless there are
technical complications or issues, The Hearing Panel will participate in the Zoom

Connection Test on the following date and time:

. The parties (including Presenter, Respondent, and Respondent’s counsel,
all of whom are required to participate) shoutd notify the Panel Chair in writing if they
will attend the Zoom Connection Test at that time. If they are unable or otherwise
decline to do so, they must make their own arrangements to attend the Zoom

Connection Test at another time. To schedule the Zoom Connection Test, contaet the

OAE (Attention: Jan Vinegar, CourtSmart and Hearings Coordinator,

Janice Vinegar@NJICourts.gov, 609 403-7800, ext. 34172). The requests for proposed

appointment times should be submitted to Ms. Vinegar by email {copied to the parties).

(¥R

. Any party {including either the Respondent or Respondent’s counsel, as well as the
Presenter) who fails to complete the Zoom Connection Test prior to the hearing date
will be deemed to have waived any objection te proceeding remotely on the Judiciary’s
Zoom account, unless the objection relates to an issue that is distinguishable from any
that the party would have been expected to have addressed and resolved by

participating in the Zoom Comnection Test.

E. LISTING OF ADMISSIONS AND STIPULATIONS OF THE PARTIES WITH
RESPECT TO ALLEGATIONS; ANY DEFENSES; AND ANY AGGRAVATION
OR MITIGATION

1. [Admissions:]

b2

[Stipulations:|

3. [Affirmative or Other Defenses:]
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4,  [Aggravating Factors:]

5. [Mitigation:]

E. FACTUAL AND LEGAL CONTENTIONS OF THE PARTIES
1. The Complaint of the District Ethics Committee [or OAE] outlines and sets forth the
factual and legal contentions, and each RPC or other source of law specifically charged
against the Respondent in the Cmﬁpigint.

2. Respondent’s Verified Answer outlines and sets forth Respondent’s factual and legal

contentions.

L2

At the conclusion of the hearing, the Presenter and Respondent shall be permitted to
submit a post-hearing brief to address the facts as developed during the hearing and
supported by the evidence, and to provide legal argument addressing those facts,
including as to the issue of whether any violation is supported by clear and convincing
evidence, and whether any discipline should be imposed, and the quantum of such
discipline.
G. THE IDENTIFICATION AND LIMITATION OF WITNESSES, INCLUDING
CHARACTER AND EXPERT WITNESSES
1. The Presenter has named the following witnesses, who may be called to testify at the
hearing in the above matter:
[LIST EACH WITNESS BY NAME AND WITH ADDRESS, EMAIL, AND
CELLPHONE CONTACT INFORMATION]
2. The Respondent has named the following witnesses, who may be called to testify at the

hearing in the above matter:
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[LIST EACH WITNESS BY NAME AND WITH ADDRESS, EMAIL, AND
CELLPHONE CONTACT INFORMATION]

3. Expert witness information:

ILIST EACH WITNESS BY NAME AND WITH ADDRESS, EMAIL, AND
CELLPHONE CONTACT INFORMATION; INCLUDE INFORMATION ABOUT

DEADLINES FOR EXPERT REPORTS]

H. DEADLINE FOR THE COMPLETION OF DISCOVERY
1. The parties have confirmed that ali discovery has been compleied
{OR:} All discovery in this matter shall be completed no later than [DATE].
2. [EXPERT REPORTS: Identify any issues]
3. [specify ény 1ssues relating to discovery: specity if the parties have confirmed that

there are no outstanding discovery issues]

1. PREHEARING MOTIONS: MANDATORY PROCEDURES AND DEADLINES
1. The parties have given notice, prior to the Pre-Hearing Conference, that they intend to
file the following motions, prior to the hearing.
1. Presenter’s motions:
{specify/
il. Respondent’s motiqas:
[specify]
2. The hearing cannot commence until all prehearing motions will have been formally

decided by the Panel Chair.
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3. The parties have been put on notice that a#f applications for relief (including all
prehearing motions and/or motions in limine), and all objections to the proceedings,
including as to the virtual format of the proceedings and/or the virtual or phone
fechnology to be used for the remote proceedings, must be submitied by formal writfen
motion, conforming with R, 1:6-2, to be filed with the Panel Chair and served at the
same time on the adverse party, af least two weeks (14 days) prior to the scheduled
keariﬁ g date.

4. Any response to the motion must be formal and in writing, fo be filed with the Panel
Chair within five days after receipt of the motion, and served at the same time on the
moving party. The Panel Chair may change that schedule for any response, on written
application of the party seeking any additional time,

S. The record of the motion ghall consist of the moving papers and the response, with no
right of reply, unless authorized by the Panel Chair. The party secking to be allowed to
reply must first ask the Panel Chair in writing for permission to submut that reply and
be granted that permission in writing by the Panel Chair, before that party is allowed to
submit the reply.

6. All such motions must be resolved by formal decision of the Panel Chair issued at least
three days prior to the start of the heaning.

7. The parties have been put on notice that any motions for any relief that could have been
identified prior to the hearing through reasonable diligence, but which were not filed
with the Panel Chair at least two weeks prior to the scheduled hearing date, shali be
denied, unless the Panel Chair detenmines, in the circumstances presented and as

formally briefed by the party submitting the out-of-time motion, that the hearing should
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be adjourned to allow consideration of the motion for good cause and in the interests of

Justice, prior to the hearing.

J. HEARING DATES

1. The hearing dates in this matter are: [DATES]

2. The parties are directed to make sure that the Pre-Hearing Connection Test (the Zoom

- Couneetion Test), as described earlier in this Order, will have been conducted and
completed by [DATE].

3. The hearings will be conducted by Zoom on the Judiciary account, and it will be
recorded on the Judiciary’s CourtSmart recording system.

4. The hearing shall commence each day at 10 a.m., to be completed by 4:15 p.m. that”
day.

5. The hearing must end at 4:15 pan. sharp on any hearing day. No proceedings on the
record can continue after 4:15 p.m., and the CourtSmart recording system will be
terminated automatically by the CourtSmart monitor {an GAE staff member) at that
time, with the Zoom connection also ended at the same time. The presider and the
parties are on notice that this procedure will be followed on every day of the hearing,
and it will apply to the technological communication system automatically.

6. The Presenter will confirm on the date of the hearing, on the record at the start of the
hearing, that the Grievant (if any) will have been given advarnce notice of the date and
time of the hearing, and how to view it on the Zoom video link, By R. 1:20-6{c){(2}(D),
the Grievant, and the Grievant’s attorney, shall have the right to be present at all times

during the hearing.
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7.

Respondent’s presence at all hearings is mandatory. R. 1:20-6(c)}2)(D).

K. ISSUANCE OF ANY SUBPOENAS NECESSARY TO PRESENTATION OF THE
CASE ’

1.

[

The Presenter will arrange with the Hearing Pane! Chair for the issuance of any

subpoenas sought by the Presenter,

. The Respondent will arrange with the Hearing Panel Chair for the issuance of any

subpoenas sought by the Respondent.

. Both parties must give sach other notice of the subpoenas to be issued by cach, before

cach subpoena issued.

. In those cases where bath the Presenter and Respondent are issuing subpoenas for the

same witness, connsel will make arrangements to issue one subpoena for each such

witness, so that the witness does not have to be subpoenaed twice.

. Counsel will make every effort to ensure that subpoenas are issued sufficiently in

advance of the witness’ appearance so that the witness will appear on thne to testify.

. The party calling the witness will be responsible for making sure the witness will be

able to appear remotely on the technology to be used for the hearing (Zoom), and for
providing to the witness the information about how to appear through the virtual

technoiogy.

. If a witness is unable to appear by the remote system being used for this hearing

{(Zoom), the witness will have to testify by phone, which is ailowed by R. 1:20-

O(H2HA).
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L. PREMARKING OF ALL EXHIBITS

1. All exhibits must be pre-marked by the party seeking to use the exhibit at the hearing.

Pl

. Counsel will meet remotely (internet or telephone} and confer to arrange to pre-mark all
exhibits.
3. On or before [DATE], counse!l will submit to the Panel Chair a list of pre-marked
exhibits. The exhbibits will be marked either as:
a.  joint exhibits (“I”), which should consist of exhibits to be submitted on
behalf of both parties;
b,  Presenter’s exhibits, fo be marked as “P” exhibits;
c.  Respondent’s exlubits, to be marked ag “R” exhibits; or
d.  Hearing Panel exhibits, to be marked as “HP” (including for pleadings
and Orders relating fo the proceedings).
e.  Any stipulation of the parties should be marked “SP.”
4. The parties must each, or jointly, submit to the Panel Chair, to the other Hearing Panel
Members, to each other, and to Jan Vinegar at the OAE, at least three days prior to the
hearing, an Exhibit List, in chart form, which shall include the following
information, in separate columns: |
a.  Exhibit number;
b.  Short description of the content of the exhibit, in narrative form;
¢.  How many pages are contained in the exhibit, which must have numbered
pages, and the identification of the page numbers (e.g., Bates number

000001 to 000295, or pages 1 to 7);
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d.  Two colunns should be marked as follows: “for identification” and “in
evidence,” for tracking of what a party moves into evidence, and what the
presider admits into evidence.

5. Itis particularly 1mportant, because of the virtual nature of the hearing, that all
questions of the admissibility of the proposed exhibits must have been presented by
motion to the Panel Chair at least two weeks prior to the hearing date, in accord with
the procedures for motions, set forth earfier in this Order,

6.  The parties shall provide a hardcopy set of all exh ib?ts to the Panel Chair at least five
days prior to the hearing date. That hard copy set of exhibits shall constitute the

orviginal hearing record,

|

The parties shall provide to the other members of the Hearing Panel, and to each other,
a complete set of all exhibits in [speeify: hard copy or electronic format] at least five
days prior to the hearing date, [Add, if the partics have agreed to provide the exhibits
in electronic format. ] The parties shall also provide a copy of all hearing exhibiis in
electronic format to the Panel Chair on that same date.

8.  The parties are alerted to R. 1:7-3 (creating a recorded of excluded evidence), as to any
issue relating to excluded material which they seek to have included or otherwise

detatled in the record.

M. ADDITIONAL ISSUES
1. Issues as to confidentiality of any part of the record: [specify]
2. The parties are on notice of their duty to take all necessary and appropriate steps to

protect all categorics of confidential or otherwise-protected information so that such
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information will not be disclosed in the publicly-filed pleadings, or in the public

hearing of this case,

The parties are on notice that such categories of information to be maintained as

confidential or otherwise-protected against public disclosure include, but are not

Hmited to, the following:

h.

confidential personal identifiers, as listed in R 1:38-7{a);

any attorney disciphinary records whose continuing confidentiality is
mandated by R, 1:20-9, unless they are already public records within the
seope of R, 1:20-9(d};

records of any fee arbitration proceedings;

civil commitments;

expungements;

medical, psychological or mental health records or information;
disability issues;

sexual abuse or harassment matters concerning any identified or

identifiable victim;

domestic violence;

restraining orders;

family part proceedings;

guardianship or adoptions;

juvenile family crisis or juvenile delinquency proceedings;
child protection or child placement matters;

patemnity issues; or

any adminigtrative, court, or other records excluded from public access.

P85



Issues as to whether a protective order will be needed or requested for any part of the
record: [specify, or state that each party kas confirmed that no protective order should
be issued)

Issues as to franslation or inferpreting services needed for the hearing: [specify, or
state that each party has confirmed that there will be no need for any translation or
inferpreting services af this hearing]

Issues as 1o any disability or any issue of special accommodation: [specify, or state
that each party has confirmed that there ?viil be no disability accommodation needed
or requested for this hearing|

Other: [specify]

N. PRIORITY OF DISCIPLINARY PROCEEDINGS UNDER RULE 1:20-8

L.

Counsel shall be under a continuing duty to notify the Hearing Pane! Chair promptly
of any scheduling conflicts that occur which may interfere with the hearing dates
scheduled for this matter.

Counsel are under a further duty to observe the priority to be accorded aﬁtzc}l‘i}ey
disciplinary proceedings over other matters, pursnant to R. 1:.20-8(g).

No request for extensions of time or for the adjournment of the hearing date shall be
granted unless good cause 1s shown, with the requests to be made in writing, by letter
or motion, stating with specificity the facts on which the request is based. R. 1:20-

7(5).
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The parties are further on notice that the penalties for violation of this Order, or for any
failure to comply with its terms, include but are not limited to the sanctions set forth in R. 1:20-

5(c).

With the parties having been on notice of these procedures and directions for this attorney
disciplinary matter, their attention to, and compliance with, and strict adherence to this Case

Management Order is

SO ORDERED, this _____ dayof , 2020,

Hearing Panel Chair

15
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Case Management Orders - Templates

(both should be issued in all cases by the presider, following the
Case management Conference)

Supplemental Case Management Order, Pursuant to R.
1:20-5(b){4): Instructions for the Public Hearing to be
Conducted in this Attorney Disciplinary Case

(to be issued in all cases by the presider, to give notice and
comprehensive instructions to all parties as to the procedures
in place for attorney disciplinary hearings to be conducted
virtually)
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EXHIBIT

SUPREME COURT OF NEW JERSEY
DISTRICT ## ETHICS COMMITTEE
[name}, Panel Chair [or Special Ethics Master]
laddress}

{phone}

SUPREME COURT OF NEW JERSEY
District ## Ethics Committee
District Docket No, ##-#8i-##431

District ## Fthics Commitiee
{or Office of Attorney Ethics, for
OAE-prosecuted cases, only],

Complainant : SUPPLEMENTAL
: CASE MANAGEMENT
v. : ORDER, PURSUANT TO
. RULE 1:20-5(b)(4)

[Name],
Respondent

INSTRUCTIONS FOR THE PUBLIC HEARING
T0O BE CONDUCTED IN THIS
ATTORNEY DISCIPLINARY CASE?

L NOTICE OF THESE INSTRUCTIONS ISSUED
TO THE PARTIES BEFORE THE HEARING

The parties are being given these written instructions well in advance of the hearing in thus
case, and they have been directed to read these instructions, to follow them, and to abide by the

procedures and deadlines set forth herein. The parties have been alerted to R. 1:20-5{c}, as to the

! All documents identified herein as an “Appendix” are included in the Office of Attorney
Ethics Manual on Conducting Virtual Remote Proceedings {cited herein as OAE Hearings Manual).
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authority of the presider (either the Hearing Panel Chair or Special Ethics Master) to impose
sanctions on any party who fails to abide by the Rules and orders relating to this hearing,

These instructions supplement all Case Management Orders issued by the presider to date in
these proceedings, with the full force and effect of an Order of the presider. See R. 1:20-5(c).

The OAE has provided a reference manual for hearings, which has been made available to
the parties as the Office of Attorney Ethics Manual on Conducting Virtual Remote Proceedings,
with source documents included as Appendices to that manual, which is referred to herein as the
OAE Hearings Manual In particular, the participants in this hearing are referred to the following,
and they are responsible and accountable for having read the following, and for abiding by the
procedures and directions set forth therein:

Appendix A, Parts 1 to3:  Omnibus and Other Orders of the Supreme Court,

and Notices to the Bar Relevant to Virtual Hearings

Appendix B, Parts 1 apd 2: Memoranda issued by the OAE Director,
June 19, 2020, and September 23, 2020

Appendix C: OAE Gude, “How to Join and Participate na
Zoom Virtual Hearing”
Appendix E: OAFE Guide, “Witness Instructions
for Remote Disciplinary Proceedings”
Appendix F: Court Rules and RPCs relevant to this hearing
Appendix G: OAE Guide: “The Zoom Connection Test: Making

Sure the Participants Will Be Ready to Go Forward
on Zoom on the Day of the Hearing”

1L USE OF REMOTE TECHNOLOGY DURING THIS HEARING

a. How this Hearing Will Be Conducted and Recorded

This hearing will be conducted remotely, by Zoom and/or, if needed, phone technology. The
procedures that will be used follow from the Omaibus Orders of the Supreme Court, issued during
the COVID-16 Pandemic, and the additional mformation and directions issued by the Director of the
Office of Attorney Ethics (OAE) for remote hearings.

The participants in this hearing —and all members of the Bar — have been on notice of the
series of Omnibus Orders issued by the Supreme Court, starting on March 27, 2020, addressing how
court proceedings will be conducted during the COVID-19 Pandemic. This hearing is proceeding by

2
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Zoom and phone technology, following from the directions of the Supreme Cowrt, as set forth m its
Orders. The Orders have been made available to the parties and they are set forth in Appendix A,
Parts 1 throagh 3 fo the OAF Hearings Manual. Following from the directions of the Supreme
Court, the OAE Director has issued two Memoranda, specifying the procedures for presiders to
follow for the recommencement of attorney disciplinary hearings by remote technology. Those
Memoranda, dated June 19 and September 23, 2020, appear as Appendix B, Parts 1 and 2 to the
OAE Hearings Manual. This hearing will proceed in accord with the directions set forth in the OAE

Dhrector’s Memoranda.

b. Opportunity Already Afforded to the Parties to Have Conducted a Zoom Connection

Test, to Address Technical Issues Prior to the Hearing

The parties and the full Hearing Panel (or Special Ethics Master) are required to participate
in a practice internet connection test for Zoom (a “Zoom Connection Test”) prior to the hearing,
during which OAE IT staff would assist the participants as they test their equipment, software, and
bandwidth for Zoom. The Zoom Connection Test is specifically intended to anticipate and to

address technical issues relating to Zoom that might otherwise arise during the hearing.

The parties have been provided with the decument entitled “The Zoom Connection Test:
Making Sure the Participants Will Be Ready to Go Forward on Zoom. on the Day of the Hearing.”
which is Appendix G, included in the Q4K Hearings Manual, That document sets forth the
information about how to schedule the Zoom Connection Test and what is covered in the Zoom
Connection Test. It is expected that the Zoom Connection Test will take roughly 20 minutes to
complete. The presider would arrange the date and time of the Zoom Connection Test with the
OAE, so that the Hearing Panel would be able to attend the same session. The presider would make
reasonable efforts to notify the parties of that scheduled date, to alert the parties so they could attend
the same Zoom Connection Test as the Hearing Panel {if applicable], if the parties were able. The
parties do not have to attend the Zoom Connection Test at the same time as any other participants in
this hearing, since the Zoom Connection Test will address only technical issues as to how to connect
through Zoom for any hearing. No issues specific to this particular hearing would or should be

addressed at any Zoom Connection Test session conducted by the OAE.
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The parties and the Hearing Panel have been on notice that it was expected that they would
each participate in the Zoom Connection Test well in advance of the hearing date. The parties have
also been notified that, if the party did not take part in the Zoom Connection Test, that party would
be deemed to have waived any objection af the time of the hearing as to any technical matters that

they had notice and opportunity to have addressed in advance of the hearing, but declined to do

50,

The Zoom Connection Test is available for the parties (Presenter, Respondent, and
Respondent’s Counsel) and the Hearing Panel Jor Special Ethics Master], only. Should any party
seek to have their witnesses, the grievant, or any other person included in a Zoom Connection Test,
such specific application should be submitted to the presider in writing, with notice to the adverse
party, st least 14 days prior to the hearing date. The presider would consider the application, and, if
the presider determines the requested relief to be appropriate and necessary, the presider would send

an email to OAE Hearings Coordinator JTan Vinegar (emai! to Janice. Vinegar@INICourts.gov and

QAE.mbx@NJICourts.goy; subiect line: “Zoom Connection Test for Witnesses™) at least one week

prior to the scheduled hearing date. It is expected that the OAE will conduct Zoom Connection Test
sessions between 8:45 and 9:30 am. on some weekdays to be determined by the OAE, with that

schedule intended to avoid interference with regularly-scheduled hearings which OAE staff must

also monitor.

c. Notice Concerning Camera and Microphone During Hearing

The only persons at the hearing who should have their cameras turned on at any time during

the hearing would be the following:

o the three members of the Hearing Panel [or Special Ethics Master],
¢ the Presenter,

=« Respondent’s counsel,

¢ the Respondent,

e ary witness (but only during the period of the witness’s testirnony),
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e COAE Zoom and/or CourtSmart hearing monitors, and/ or OAE IT support staff (but
only if there was a specific need for the staff member to appear on camera, as

determined by the presider).

The parties (Presenter and Respondent) should keep their microphones muted at all times,
unless they are addressing the presider. The parties must each be visible on camera at all times
during the hearing, including if Respondent and Rezspondent’s counsel choose to appear in the same
room using the same computer for the Zoom transmission. In such circumstances, both must remain

visible onscreen throughout the hearing.

IF Respondent is represented by counsel, Respondent’s counsel should be the only one
addressing the presider, unless the presider specifically asks the Respondent to speak. The

Respondent should keep Respondent’s microphone muted at all other times.

All others who are viewing the precéeding, (including any Grievant and any member of the

public) would need to keep their camera turned off, with their microphone muted.

d. Speaking on the Record: Only When Awthorized, Kollowing Formal Request to the
Presider, and Only If Such Authorization Is Given

The presider will be responsible for keeping order at ail times during the proceedings, and ne

party or attendee may speak unless recognized and allowed by the presider,

The parties and the Hearing Panel must remain on notice that the CourtSmart recording
system wi&f continue recording all that is said during the proceedings, with live microphones at all
fimes, unless the presider directs that CourtSmart should be paused or turned off, in a manner similar
to how the recording system works in a live courtroom. The parties are on notice that, if they seek to
consult privately with any witnesses or third parties, or to conduct any off-the-record
communications, they would need to ask to be placed in a Zoom breakout room, or otherwise to use
ancther method of communication for conversations fo remain private and not recorded on

CourtSmart (e.g., phone, text, email).

[n case of emergency, inchuding serious technical issue, an OAE staff member may need to
speak on the record. When that happens, the OAE staff inember(s) — which may be either the

CourtSmart monitor, or the Zoom moderator, or the [T supervisor, all of whom will be assisting the
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presider at the hearing -- will need {c identify themselves on the record, and then to state succinctly
and clearly the reazon for the interruption. The OAE staff member(s) will then wait to be recognized

by the presider, who may allow the OAT staff member(s) to speak further.

Should such an interruption of the proceedings oceur, the parties are on notice that they
should not speak, unless they follow formal procedures by asking to be recognized by the presider
and waiting for the presider to determine whether input from either party is needed or appropriate, in
the particular circumstances presented. At all times during these proceedings, all participants must
treat the proceedings as formal, court events, where the sfandard rules for courf appearances apply

and will be enforced by the presider.

e. Unaunthorized Recording of the Proceedings Is Forbidden by Law

All participants in the hearing (including any grievant, any witnesses, and any members of
the public) are on continuing notice that the Supreme Court has given express and specific warning
of the penalties (including pursuant to criminal law) for unauthorized recording or transmission of
the proceedings. The information relating to this issue is spelled out in paragraphs 18 and 19 of the
OAE Director’s June 19, 2020 Memorandum {Appendix B, Part 1),

No party {and no other participant in the hearing, and no viewer of the proceedings) may
have two Zoom sessions, or any other internet recording platform or program running at the same
time as the hearing in this matter, if any portion of the hearing on Zoom {including veice or visual
images) will be captired, or be viewable, or audible on the platform or program being run separately
by the pm*t;y. This means that a Respondent may not have Skype or Zoom or Teams or any other
internet-based system of communication open af the same time as the hearing as the means of
communicating with Respondent’s counsel (or with an offsite I'T technical assistant, for example).
The alteratives for such communication are specifically limited to a voice call on cellphone or
landlineg, a text message, or an email, if the Rﬁépm}éent declines the opportunity to use the breakout

room feature on Zoom.
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f. Breakout Room Availability, and Procedure for the Respondent to Consult with
Counsel (if represented by counsel, only), or for the Hearing Panel to Speak Privately, or

for any Party to Meet with a Witness or Technical or Other Asszistant

The Respondent and Respondent’s counsel (if any) may be in separate locations, and either
may seek to consult with the other during these proceedings, &xceﬁ during the time that the
Respondent may be called to testify in this hearing. At other times, the Respondent may
communicate with counsel through text message or by email, or by phone. The Respondent or
Respondent’s counsel may ask to be placed for that purpose in a breakout room on Zoom, where

they may consult in privaie and off the record, separately from any of the other participants in these

proceedings.

Other participants in the hearing (including the Hearing Panel and either of the parties) may

also ask to be placed in a breakout room for private consultation.

The OAE Zoom Moderator will inform the presider, before moving any hearing
participanty to a breakout room, that CourtSmart will be paused until the presider directs that

CourtSmart recording should be restarted, on the completion of the breakaut session.

During breakout sessions, it will be particularly important to make sure that there is no
discussion of the case among any of the other participants. The members of the Hearing Panel and
the Presenter may consider whether to ask to be placed in separate waiting reoms, to await the
completion of the separate consultation taking place at that time in the breakout reom. Al
participants should be vigilant at that time to make sure that there is no substantive discussion of the

case in the absence of one of the parties.

The presider may set a time limit on the breakout session, to ensure the timely resumption of
the hearing. The presider will make sure the participants are all back on the record, with Zoom and

CourtSmart again working, before the hearing may resume.

g. Prohibition on Any Ex Parte Discussions of the Case by the Hearing Panel Chair or
Hearing Panel [if applicable]

The Panel Chair, as presider, will take appropriate steps throughout the hearing ~ including

whenever one party leaves the hearing for any reason, including for breakout room sessions or any
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witness or client consultations — to make sure that there are no ex parfe discussions of the case. The
Panel Chair will take appropriate steps throughout the hearing to make sure that, if the Hearing Panel
or the Panel Chair will discuss the case in the presence of either party, both the Presenter and the |

Respondent’s counsel will be present before such discussion commences.

h. Procedures to Be Foliowed If There Is Any Problem with Virtual Technology, and
Authorization Since 1995 Under the Court Rules for Use of Telephone for the Hearing

If, at any time during these proceedings, a party experiences any technical problem that
affects their ability to hear and/or observe the proceedings, that party should state on the record the
issue presented inmmediately. At the end of the testimony of each witness, the parties will also have
the opportunity to place on the record any issue presented as to the ability of that party to see or to
hear the proceedings. The presider will determine at that time what, if any, corrective or other action
should be taken to address the issue (such as by having & question or a portion of testimony
repeated).  Please keep in mind that there is no way to replay the CourtSmart record while the
hearing is in progress. There iz no “rewind and replay” capability for the CourtSmart record, while
the hearing is in progress, If testimony must be repeated, that means that the witness will have to

answer the same questions again, as a live witness,

The presider will also allow the parties to state on the record, at the end of each day of the
proceedings, issues affecting their ability to see or to hear the proceedings, if they claim any
impediment 10 have occurred. But the parties should be on the alert of the need to inform the
presider immediately if such an issue should arise, so that it may be addressed immediately. The

parties are also expected to take appropriate steps to make sure the record is complete as to any issue

presented.

If the Respondent is not represented by counsel, the pro se Respondent will need to alert the
presider of any technical problems as they arise, If the Respondent is represented by counsel during
the hearing, however, any such information should be stated on the record only by Respondent’s

counsel, as soon as counsel becomes aware of the issue.

Since 1985, R, 1:20-6(c)(2)(A) has allowed “the trier of fact to accept testimony of a witness

by telephone and/or video conference.” If a witness or a party cannot connect with the proceedings
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on Zoom, the presider would have telephone as an available option for the proceedings to move

forward.

i. Zoom Invitation and Login Information to Be Provided by the OAE to the Parties
Before the Hearing

The QAE will notify each party and the Hearing Panel (or Special Ethics Master) by email of
the Zoom login information to be used at the time of the hearing, and the OAE will send that notice
typically at least two days prior to the scheduled event (lead time allowing). The email will include
the unique meeting identification number and password, which will give the parties access fo the

hearing for the duration of the entire proceeding,

i+ Zoom Invitation Must Not Be Provided by Either Party to Any Gther Recipient —
Including Any Witnesses. OAE Will Send Invitation to Witnesses if Authorized in
Writing by the Presider

The parties are prohibited from forwarding the email containing the Zoom login
information to any ether recipient. A party seeking to have the invitation sent to a grievant or any
witness must first have asked the presider to make the formal request in an email to the OAE,
submitted to Janice Vinegar, who handies Zoom invitations (Janice Vinegar@NJCourts.gov and
OAE.mbx@NICourts.gov). The email to Jan Vinegar should identify the particular proceeding and
include the name and email address of the proposed recipient, with the subject line of the email
identified as “Witness Needs Zoon: Invitation for [name] Hearing.” The OAE will send the
invitation with the Zoom information to the proposed recipient only if and after the presider will

have approved the request.

The parties are responsible for following this procedure to make sure that all witnesses will
receive the Zoom login information in a timely manner so as to have notice of, and opportunity to
appear at, the hearing on Zoom at the proper time. The Presenter s responsible for following this
procedure to make sure that any Grievant recetves timely and appropriate notice of the Zoom login
procedures for the hearing. The Presenter must not forward the Zoom login notice to the Grievant,

and Instead must take these steps to have the OAE send the login information to the Grievant.
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The OAE will send a confirmation email to the presider prior to the hearing date, setting
forth the list of all parties and witnesses who have ben sent the Zoom nvitation by the QAE for the

hearing. Se¢e Appendix I (templates for confirmation emails to be sent by OAK prior to hearing).

k. Notice on Use of Technology for Attorney Disciplinary Hearings

The parties are expected to have prepared for the hearing by obtaining the necessary
equipment and soffware well before the hearing begins. The parties have been informed that,
whenever possible, participants should use computers, laptops, or tablets - not mobile phenes -
- to aitend the remote hearing. The parties have been on notice that all participants in the héarin g
{(including the witnesses called by the parties) must ensure that their bandwidth 1s adequate for
video conferencing and should use an appropriately-cabled LAN, WiFi, or substantial LTE Mobile
connection. The parties have been on notice that cabled network connections are preferred, and
that mobile data use may incur cellular carrier charges, which are and shall remain the

responsibility of the remote participant,

The parties have been on notice that they are each responsible for their own
technology and equipment, and must become familiar with Zoom’s controls well before the
hearing. The parties have been on notice that they must also test their device's video,
microphone, and speaker conivols well before the date of the hearing to ensure compatibility
with the Zoom platform. The parties have been on notice that the OAE can only provide limited
support or assistance prior to or during the remote hearing. The parties have been on notice that
directions for how to test Zoom capability prior to the proceeding can be found at
https://support.zoom.us/ho/en-us/articles/201 362313-How-Do-1-Test-My-Video (webpage
available ag of September 21, 2020}, The parties have been on notice that, if they experienced
technical issues with their equipment, they would need to  consult Zoom training and support
materials on their pwn prior to the hearing date, at httpsi//support.zoom.us/he/en-us (available

as of September 21, 20203,

The parties have also had available to them the Judiciary publication that has been adapted
by the OAE for attorney disciplinary proceedings: “How to Join and Participate in a Zoom Virtual

Courtroom.” That guide is annexed to the OAE Hearings Manual as Appendix C.
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The parties have also had available to them the QAE publication, “Witness Instructions for
Remote Disciplinary Proceedings,” which 1s Appendix E. The parties have had the opportunity,
prior to the hearing, to have provided these materials to any person whom they would seek to cail as
‘a witness af the hearing, in order to help that witness become familiar with Zoom technology and fo

be able to participate in the hearing.

I General Information Coneerning Witnesses and Subpoenas for Remote Proceedings

Consistent with the Supreme Coust’s Omnibus Orders and R. 1:20-7(1) and R, 1:20-
6(c)H 2} A), the testimony of all witnesses will be taken virtually at this hearing. Any subpoena
issued for the appearance of a witness for this virtual hearing must clearly have informed the witness

that the witness will be required to appear from the remote location of their choice, and would need

to have:
Q)] a computer, smartphone, tablet, or other device with video conference capabilities
{camera, microphone and monitor),
@ Zoom video conference software (which is available at no cost on the infernet),

{iii) an emai! address, and
() internet service with sufficient broadband for a video conference.

The subpoena would also have to have instructed the witness that the witness must
immediately contact the person requesting the witness’s appearaice to provide an email address and
telephone number where the witness codldbe reached during the scheduled virtual court hearing. The
parties have been on notice that it i3 the responsibility of the pariy requesting or issuing the
subpoena to confirm the ability of each of their witnesses to participate in a video conference or
audic conference. The parties have also been on notice that R, 1:20-6(c)(2)(A) allows the presider to

authorize the taking of & witness’s testimony by phone, if the civcumstances warrant.

The parties have been on notice that, if a witness is not able to participate in the virtual court
bearing from their home or other selected location, it would be the responsibility of the person issuing
the subpoena to make arrangements for the witness to appear at a location (remote; not in-person)

having sufficient video conference or audio conference capabilities (or telephone reception).
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The parties have been on notice that, consistent with R. 1:20-6{¢)(2)}{(A), al! witnesses must
testify under oath or affirmation, which should be administered by the presider.? The parties have
been on further notice that the party calling the witness should make sure in advance that the witness
was provided, prior to the hearing, with the information in Appendixes C and E (information about

testifying through Zoom).

The parties have been on notice, and they remain on continuing notice, of the procedures to
be followed if the party seeks to have any witness included in the Zoom Connection Test. See
Appendix G. The parties have been on notice that the OAE does not have sufficient staff or other
available resources to provide training on how to use Zoom to the witnesses whom the parties may
seek to call at the hearing. The parties have been on notice that they must take the appropriate and
timely steps to make sure that their witnesses wil} be uble o testify through Zoom or phone

technology at the remote hearing to be conducted in this matter.

1L ISSUES RELATING TO ALL ATTORNEY DISCIPLINARY HEARINGS
a. Purpose of the Attorney Disciplinary System

All participants int these proceedings must all bear in mind the directive of the Supreme Court
as to aftorney disciplinary cases: That they are intended to preserve public confidence in the

attorney 'discipiinary system, the Courts, and the legal profession as a whele.

b. Mandatory Attendance of Respondent at Hearing

Respondent’s presence at all times at the hearing is mandatory.® If Respondent is not present
at any time during the proceedings, the presider will need to be informed of that fact so that it will be
recorded in the hearing record. The Respondent will need to remain on camera throughout the

hearing.

c. Mandatory Notice to Have Been Given to Grievant

2 The text of the oath and/or affirmation is set forth helow in footnote 21.
R 1:20-6(X2)D).
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The Presenter has been and remains responsible for giving adequate written notice to the
COrievant (if any) of the hearing, so the Grievant could view or listen {o the proceedings remotely as
they occur. If the Grievant has not heen given notice by the Presenter of the date and time of the
hearing, and the information about how to connect on Zoom, this hearing will need to be adjourned

until the Presenter completes those steps.

The Grievant has the right to ebserve the proceedings. The parties would determine whether
the Grievant or any other witness would be called to testify during the hearing. The Grievant has the
right to be represented by retained counsel, but Grievant’s counsel should not speak on the record
during the proceedings, unless Grievant’s counsel is called as a witness to testify.* Grievant’s
counsel’s role is Ihmited to consulting with the Grievant. If Grievant seeks to have counsel view the
proceedings, the Presenter must follow the steps set forth in Appendix G for having the OAFE send
the Zoom invitation with the login information to Grievant’s counsel, prior to the hearing. Grievant
and Grievant’s counsel could then watch and hear the proceedings on Zoom, but they would be

required at all times to keep their cameras off and their microphones muted.

d. Right of Continuous Presence During the Hearing

Both the Grievant and Respondent have the right to be present at eff times during the

Hearing, as does Office of Attorney Ethics personnel.’

& Requests for Sequestration

Requests for sequestration of witnesses are granted roudinely by the presider, unless
inappropriate under the circumstances.® At the time that the application is made, the presider will
inform the parties and the OAE Zoom Meoderator of the procedures to be followed to effect the

sequestration on Zoom or by phone.

tSee R 1:20-4(£)(3).
5OR.1:20-6(c)(2XD).
® R.1:20-6(c)2)(D}.
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f. Presider Cannot Address Constitutional Questions

The presider is not permitted to rule on constitutional questions,” and no such questions
should be directed to the presider. That is a qualification on the power of the presider set by Court

Rule, There are no interlocutory appeals from the decisions of the presider, except for constitutional

issues.?

g. Procedural Issues

By Court Rule, these proceedings are public and the audio portion of the hearing (nof the
video) will be recorded live, on the CourtSmart recording system of the New Jersey Judiciary.” The
participants in this hearing must adhere to the following guidelines to protect the accuracy and
clarity of the formal record of these proceedings. The participants are on notice — indeed, they are
forewarned ~ that they should expect every word that they say during the Zoom session (except in
breakout sessions), whether the hearing is paused or on the record, will be captured on the

CourtSmart recording, and be guided accordingly.

All statements on the record need to be audible and understandable. All parties and wiinesses
must keep their voices up. If anyone canuot hear or understand what is said, either due to acoustics
or pronunciation or any technical issue, that party must alert the presider immediately of that. The
parties must make sure that all comments and requests are directed to the presider, only, who will

then determine any appropriate response or action.

The presider may request that that which is not understood be repeated and, if need be,
spelied out. Gestures of the head or hand cannot be recerded, and should therefore be avorded.
Rather; all testimony should be verbal, using words, and all statements on the record should be
uftered in a manner that can be transcribed at a later date by an officially approved transcriber (who
will rof present for these proceedings), should a transcript come to be ordered at a later date, The
parties will need to be on notice that ambiguous sounds may not be capable of transcription and they

should be avoided. If either the Presenter or Respondent’s counsel (or Respondent, if pro se) seeks

TR 1:20-4(e); R. 1:20-15¢h); see R. 1:20-16(H(1).
B R, 1:20-16(R(1).
7R 120-6(0)(2)(F); R 1:20-6(c}2)A).
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clarification of any part of the record, counsel shouid make the presider aware of the issue as it

OCCUFS.

The presider will recognize the parties seeking to be heard. This will bring decorum to the
proceedings and will assist to identify who is speaking on the recording. The presider will take steps
where needed to make sure that only one person is speaking at any time. Everyvone should listen to

what is said. That will result in a better understandmng for all present and make for a clearer record.

h. Notice to the Parties of Their Continuing Duty to Protect and Preserve all Categories
of Confidential Information, and to Have Taken Steps, If Needed, to Have a Protective

Order Issued Prior fo the Hearing by the Presider

The video and/or phone technology being used for these proceedings, and the fact that this is
a public hearing, make the risk of accidental or inadvertent disclosure of confidential or protected
information all the more urgent to identify, to avert, and to remedy. The parties have been on
notice, and they continue to be on notice, of the duty fo be vigilant and to act, where needed, {0
muke sure that no confidential or profecied information will be disclosed during these public
proceedings. The parties are reminded that they bear this duty, not only where the confidential
information is contained in an exhibit or pleading which they have submitted, but also where it arises
in a document submitted by an adversary, or when a party-opponent is guestioning a witness and that
questioning elicits testimony that containg information of a confidential or otherwise protected
nature, When this issue arises, cach (or either or both) of the parties should immediately bring it to
the attention of the presider, who would go off the record to address and to resolve the

confidentiality issue presented.

The parties are reminded that the categories of information requiring their continuing

vigilance Include — but are not limited to — the following:
a. confidential personal identifiers, as listed in R. 1:38-7(a);

b. any attorney disciplinary records whose continuing confidentiality is mandated by R.

1:26-9, unless they are already public records within the scope of R. 1:20-9(d);
¢. records of any fee arbitration proceedings;

d. civil commitiments;
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g, expungements,

f. medical, psychological or mental health records or information;

g. disability issues;

h. sexual abuse or harassient matiers conceming any identified or identifiable victim;
i. domestic violence;

j. restraming orders;

k. family part proceedings;

I guard ianship- or adoptions;

m. juvenile family crisis or juvenile delinquency proceedings;

n. c¢hild protection or ¢hild placement matters;

0. paternity issues; or

p. any administrative, court, or other records excluded from public access.

The parties and the participants in these proceedings are on express and specific notice of

their continuing responsibility to make sure:

1. that no confidential information will be, or will have been, disclosed on the record in any
attorney disciplinary proceedings, including in the pleadings; and

2. that proper redaction of hearing records -- including the pleadings - will have already
occurred before the start of this hearing, and before the testimony or exhibit is made part

of the public record.

The parties have been on notice of the procedures for having applied prior to the hearing for
a pretective order, if such an order were necessary ar appropriate to “prohibit the disclosure of

specific information fo protect the interests of a grievant, witness, third party or respondent.™!"

During the course of this hearing, all parties and participants are putf on further notice to
make sure that the home address and telephone information of the parties and any witnesses will not

be included as part of the public record.

R 1:20-9¢h).
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The Supreme Court has recognized the increased risk in a virtual setfing of inadvertent
disclosure of confidential informafion,’”! which may be heightened when the audio and/or video
record of the proceedings may be available in a manner which the attorney disciplinary system had
not previously experienced. The information cannot be erased from the public domain, once 1t is

broadeast through internet technology: AH parties to this proceeding have an individual duty to

ensure that they preserve the confidentiality of all categories of information that must be protected

against public disclosure.

i. Conduct of the Hearing, Under the Court Rules

The Court Rules specify that this hearing is formal,' and all of the hearing procedures must
reflect the solemmnity of these proceedings. For any hearing conducted before a Hearing Panel, the
Hearing Panel will govern itself accordingly and the parties are expected and required to do so as
well. That said, because it may be helpful or even necessary, the individual Hearing Panel Members

may speak at times and seek clarification.

Attorney disciplinary proceedings are neither civil nor criminal in nature.' Since this is not
acriminal proceeding, this proceeding does not involve the determination of a Respondent’s “guilt”
or “innocence,” since those are cof}f::é:pts rooted in criminal law, The issue in this attorney
discipiinary proceeding is whether clear and convincing evidence supports the finding of a violation
of any Rule of Professional Conduct or any other disciplinary rule or law, as charged in the
complaint, against the Respondent. The ultimate issue is whether the Respondent will be found to
have violated any disciplinary rule by clear and convincing evidence, or whether the evidence is

msufficient to meet that standard, with the result that ne disciplinary violation should be found.

Hearings such as this are conducted formally and publicly, as required by Court Rule.!* The
presider will fellow, o the extent applicable here, the rules governing procedures in civil actions,

starting with opening statements, offers of proof, presentation of witnesses, and closing arguments,

Supreme Court Orders on COVID-19 procedures, 2020. Appendix A.
R. 1:20-8(b).

R. 1:20-7(a).

R 1:20-6(b)(2)(Fy; R. 1:20-8(b).

[ S
L A
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Formal charges of unethical conduct must be established by clear and convincing evidence.
The Presenter bear§ the burden of establishing by clear and convincing evidence that Respondent has
committed the alleged ethical violations.'® The burden of proof in proceedings seeking discipline or
demonstrating aggravating factors relevant to unethical condnct charges is on the Presenter.”” The
burden of going forward regarding defenses or demonstrating mitigating factors relevant to charges

of unethical conduct is on the Respondent, '

The Rules of Evidence may be relaxed in disciplinary proceedings, by Court Ruie.”® The
Rules of Evidence are not suspended in these proceedings, however, and it is expected that the party
seeking the relaxation of an evidence rule should be able to articulate the reason why the Rules of

BEvidence should be relaxed in the circumstances presented. The Court Rules further provide that the

residuum evidence rule shail apply.*?

During the heaning, witnesses, if any, will be placed under oath or affirmation by the
presider,?! and each witness will provide their name, speliing out their last name for the record. If
there 1s a specific need to have the business address (not the home address) inciuded in the record, a
party should make that request {e the presider and state the specific reason on the record. The

prestder will then rule on the application before proceeding. Since such a request would be made of

R 120-6(c)(2HC).

16 R.1:120-6(c)(2XB)-C).

7R, 120-6)2)C).

BORL120-6(e)2XO).

¥R 1:20-7(h).

2 R.1:20-7(b). On the residuum rule and the clear and convincing standard of evidence,
sce Appendix D, at pages D28-D30.

2R, 1:220-6(c)2). The presider should give the witness the choice of swearing or affirming,
Based on the choice expressed by the witness, the presider would ask the witness the following,
before the witness can begin to testify:

Oatir:
Do you solemnly swear that the testimony you shall give in this matter shall be the
truth, the whole truth, and nothing but the truth, so help vou God?

Affirmation: :
Do you solemuly affirm, under penalty of perjury, that the testimony that you shali
give 1n this matter shall be the truth, the whole fruth, and nothing but the truth?

18
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a testifying witness who has already appeared for the hearing, it would seem that any issue of the
contact information for the particnlar witness would at that point be moot. No home address or
home phone information of any person should be made part of the public record, including on
any exhibit. 1f an exhibit containg a home address or a home phone number, the party offering the
exhibit is responsible to make sure that information will be redacted before the exhibit is admitted

into evidence.

Applications for rulings should be directed to the presider. [For hearings before a Hearing
Panel:] After an application is made, the Panel Chair may consult, where appropriate, with members

of the Hearing Panel and shall rule thereon, to the extent possible.

j- Role of the Hearing Panel [or Special Ethics Master|

The Hearing Panel [or Special Ethics Master] will ultimately make one of two findings. The

Hearing Panel can either conclude:

{(a) that clear and convincing evidence supports the determination that the Respondent has
committed unethical conduct, in which case the Hearing Panel [or Special Ethics Master]
would then make a recommendation of the discipline to be imposed, with that decision t().bfi
submitted thereafter to the Disciplinary Review Board for de nove review on the record of
these proceedings;™ or

(b} instead, that the evidence does not meet the clear and convineing standard to support the
finding of any violation charged in the complaint, following which the Hearing Panel {or
Special Ethics Master] would issue a Hearing Report recommending dismissal. The parties
and the Office of Attorney Ethics would then be given notice of that dismissal

recommendation, and of the right to appeal that decision to the Disciplinary Review Board.

It must be borne in mind that the Hearing Panel [or Special Ethics Master] issues a
recommendation, in either event. If the recommendation of dismissal is not appealed by a party or
by the Office of Attorney Ethics, after each has been given proper written notice of that
recommendation, it will become final on the conclusion of the time for the filing of the appeal with

the Disciplinary Review Board. Any recommendation of discipline by this Panel [or the Special

2R 1:20-15(6).
19
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Fthics Master] must be transmitted to the Disciplinary Review Board, which will conduct de noveo
review of the record and issue a further decision in the matter, The decision of the Disciplinary
Review Board becomes final on the entry of the appropriate order of discipline by the Clerk of the

New Jersey Supreme Court.?

All disciplinary decisions are based on precedent, and the Supreme Court has directed

participants in the attorney disciplinary system to follow precedent for such cases.

k. Opportanity for the Parties to Submit Written Summations

The parties may request the opportunity to submit summation briefs, at the conclusion of the
hearing, setting forth the legal analyses of the 1ssues presented, so that the Hearing Panel {or Special
Fthics Master} may give full, fair, and deliberate attention to the issues presented. The Respondent
would typically be expected to submit first, with the Presenter (who bears the burden of proof on the
issues of the violations and the discipline) to submit thereafter, in accord with the schedule to be set
by the presider. The full Hearing Panel {or Special Ethics Master] will issue its written Hearing

Report, on completion of its review of the record.

The Hearing Panel {or Special Ethics Master] shall not consider any information concerning
prior final discipline or disability of the Respondent untii a finding of unethical conduct has first
been made, unless such information is probative of issues pending before the Hearing Panelfor
Special Ethics Master]. Should the Hearing Panel [or Special Ethics Master] reach a finding of
unethical conduct, the presider would then ask the Office of Attorney Ethics to disclose to the
presider and to the parties a summary of any orders, letters or opinions imposing temporary or final
discipline or digability on the Respondent. Within five days of receipt of that notice, the parties may

submit, if they choose, written argument on the issuc of the effect to be given thereto.®!

The Hearing Panel [or Special Etlucs Master] shall submit thereafier the Hearing Report,
consisting of the written findings of fact and conclusions of law on each issue presented, together
with the record of the hearing. [For hearings heard before a Hearing Panel:] The Hearing Report

will not be issued until it has been reviewed by all members of the Hearing Panel, with opportunity

ZOR.1:20-16(a).
# R.1:20-7(n).
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given to all Hearing Panel members to join in the Report or to issue their own concurrence or

dissenting opinion.

The Hearing Report and the hearing record shall be provided in full to the Office of Attorney
Ethics, which Office shall transmit to the Disciplinary Review Board the full record, if there has
been any finding by the Hearing Panel [or Special Ethics Master] of misconduct and/or a

recommendation of discipline to be imposed on the Respondent.??

L. Procedures for Requests for Adjournments

The parties have been on notice that any requests for additional time or adjournments in the
proceedings must be in writing, stating with specificity the facts on which the request is based, and
specifying the definife and reasonably short interval requested in the spesific circumstances.?®
Medical excuses should contain a doctor’s note, but should not contain confidential medical
information (Appendix A, Part 2, at A126). Such applications should be filed with the presider by

letter or by motion, to be included in the record of these proceedings.

m. Timeline for the Conclusion of These Proceedings

By Court Rule, this hearing must conclude within 45 days of its commencement.”’ The
Hearing Report must be submitted to the Office of Attorney Ethics and served on the parties within

60 days of the hearing’s conclusion, except in extraordinary circumstances.®

n. Order of Opening Statements

For opening statements, since the Presenter bears the burden of proof, the Presenter would be

expected to address the Hearing Panel first.

B R, 1:20-6(c)2)(E).
2 R120-7(k).
R 120-5(0)(5).
&R, 1:20-5(0)(5).
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1v. ISSUES SPECIFIC TO THIS HEARING

a. The Hearing Panel [Unless a Special Ethics Master Is the Presider]

This matier will be heard by a Panel consisting of:

® _ , a public member of the District Ethics Commiittee;
2 , an attorney member of the same committee; and
s . an attorney member of the same committee, who is also

serving as the presider.

If either the Presenter or the Respondent objects for any reason to the composition of the
Hearing Panel, that objection must be submitted in writing in accord with the schedule for the

submission of motions set by the presider at the Pre-Hearing Conference.

b. Tssues Addressed at the Pre-Hearing Conference and in the Case Management

Order Issued Following That Conference

The Pre-Hearing Conference in this matter was conductedon _ [date]. The
parties were on notice that any and al} prehearing issues needed to be raised at that conference, or
according to the schedule set at or after that conference. The parties were put on notice that all such
issues had to be raised and resolved prior fo the hearing date, and that no prehearing issues would be
considered at the hearing. At the Pre-Hearing Conference, the parties were made aware that the

following issues bad to be addressed and resolved prior fo the hearing date:

1. any issues relating to the virtual nature of the proceedings, and that all
proceedings relating 1o the attorney disciplinary hearing would be
cenducted remotely, using virtual technology (specifically, Zoom);

i, the admissibility of evidence;
iil. the marking, redaction, and preservation of evidence;

iv. whether a protective order would be needed;

v. whether any interpreter, transiator, or any type of hearing accommodation

would be needed: and
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vi. how cach party would arrange so that each Hearing Panel Member {or the
Special Ethics Master] and the adverse party would have, at the time of the
hearing, copies of all exhibits and of the pleadings for their individual use,
and whether the exhibits would be in hard copy or in electronic format, or
1n both; and

vii, how each party would be required to provide all exhibits in hard copy to
the presider {who is responsible for overseeing and keeping track of the
hearing record}, so thie presider would have the hearing record in
documentary, hard-copy form, physically in front of the presider

throughout, and at the close of the hearing.

¢. Issues Relating to Pre-Marking of Exhibits, and the Mandatory Preparation and

Distribution of the Exhibit List, Prior to the Hearing

The parties were informed at the Pre-Hearing Conference of the need, and the procedures to
be followed, for the pre-marking and distribution of all exhibits and evidence, so that each of the
parties and each member of the Hearing Panel would have those materials in front of them for their
individual viewing and review at the hearing. The parties were also required to have provided to
each other, and to each of the members of the Hearing Panel, and to the CourtSmart Operator at the

OAE (by email to Janice. Vinegar@NJCourts.gov), the Exhibit List, specifying:

e the exhibit number,

e aconcise narrative description of the exhibit, and

s the number of pages {or the Bates numbers) of the exhibit (with the pages
individually numbered, either by Bates-number, or by standard sequential

designation, beginning with page 1).

It is mandated by the remote technology that 1s being used for the hearing that the parties will
have provided before the date of the hearing 1o each other, and to the individual members of this
Hearing Panel, the Exhibit List and copies of all exliibits to be used in the hearing. The parties will
also have needed to have discussed and resolved how they would show or present to any witness
(including any who may need to appear by phone), during the course of the hearing, a particular
exhibit or any item not in evidence. The parties have been on notice that they needed to address
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these issues prior to the hearing, and that, if they declined to do so before the heating, they would

nenetheless be directed and required by the presider to proceed forward on the date of the hearing.

d.  Presider’s Responsibiiity to Obtain and to Maintain the Original Hearing Record

The presider is responsible for maintaining the original hearing record. The presider will
need to be provided during the hearing with the hard copy of every item admitted into evidence, The
parties have already been on notice that they needed 1o have provided the presider with the set of
pre-marked exhibits in hard copy prior to the hearing date, so that the presider would have that
hard-copy set at hand for the start of the hearing. During the course of the hearing, the presider will
have to maintain the exhibits admitted into evidence in bard copy. At the end of the hearing, the
presider will be required to make sure that the parties have accounted for all evidence, before the
___tecord can be closed, and that all exhibits in hard copy are in the possession of the presider. [For
cases prosecuted before DEC Hearing Panels:} The presider Wiﬁ %}é responsi-bié for niai{ing é.ufe ﬂzaﬁ B
the complete hearing record is delivered in hard copy, along with the Hearing Panel Report, to the
District Ethics Committee Vice Chair, so that the record may then be turned over to the OAE for

transmittal to the Disciplinary Review Board, in accord with Court Rules.

e. Notice to Have Been Given Before the Hearing to Presider as o Any Issue of

Language, Disability, or Special Needs

The parties have also been on notice of the need for them to have taken specific action before
the hearing, so that any issue of disabilit}-‘ or accommodation or any need for a translator or
interpreter would have been addressed with the presider, Such 1ssues cannot be addressed by the
presider for the first time on the date of the hiearing, and the parties have been on notice of the need
for them to take prompt, appropriate action to address such issues, if the circumstances indicate any
need, Mo interpreter can be used during a hearing unless the OAE will have arranged for those
services in the manner prescribed by Judiciary guidelines, prior to the hearing. If there is any
disability accommodation or request that has not been brought to the presider’s attention before the

hearing date, that issue cannot and should not be raised and resolved for the first time on the hearing

date.
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With the parties having been on notice of these procedures and directions for this attormey
disciplinary matter -~ including in the specific Appendixes referenced herein -- their atiention to,
and compliance with, and sirict adherence to these “Instructions for the Public Hearing to Be

Conducted in this Attorney Disciplinary Case,” is

SO ORDERED, this ___ day of ' , 2020,

Heaving Panel Chair
or Special Ethics Master
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Notices sent by email from the OAE
to the participants prior to the hearing:

1. Hearing Notice email:

a. confirming who has been sent the Zoom invitation,

b. giving instructions in a nuishell for the start of the
hearing, and

c. attaching the scripts for the presider’s opening and
closing statemernits (to be read into the record), and the
Checklist for the presider to complete at the close of the
hearing

2. Zoom invitation email, which is sent by the OAE to all
participants in the hearing, and which attaches:

a. The Zoom Connection Test (provided again to all
participants)

b. Appendix C: “How to Join and Participate in a Zoom
Virtual Courtroom” (provided again to all participants)

c. Appendix F: Witness Instructions for Remote
Disciplinary Proceedings™ (provided again to all
participants) |
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Isabel McGinty

i ZOOM INVITATION AND LOGIN INFORMATION FOR HEARING
Subject: ZOOM LOGIN INFORMATION: Hearing; OAE {or DEC] v. [Respondent], Docket Mo xox-
Y- s

Zoom login information
HEARING NOTICE

District Ethics Committee {or Office of Attorney Ethics] v. [Respondent]
Docket No. xx-xom-00E

OAtvircrtrm.maitbox@njcourts gov is inviting you to a scheduled NJ Courts Virtuat Courtroom.

Day & Time: [day), [date], 2020 [time] AM Eastern Time {US and Canada)

At least one day before the hearing, please make sure that you provide the Office of Attorney Ethics (OAE) with the celi
phone number and email address that you will use on the date of the hearing. Please be alerted that the OAE will only
admit to the hearing those using emall addresses &/or devices that identify the particular participant. Should you
require entry with another device — iPad, cellular phone, etc. — please fet the OAE staff know in advance of the

hearing by emailing the following addresses: Janice Vinegar <janice. vinegar@nicourts.gzove; CAE Mailbox
<gae.mbr@nicourts.gov>.

Please make sure that your correct name appears on the 2oom screen at the time of the hearing.

The recipients of this emait are prohibited from forwarding it to any other recipient. The parties must inform the
presider {Hearing Panel Chair or Special Ethics BMaster) of any persons {including all witnesses and the Grievant) who
need to be given notice of the hearing. The presider will then need to provide that information (including name of
intended recipient, email, and cell phone, if known) to the OAE at the two addresses listed above (1. Vinegar and OAE
Mailhox; subject line: “Zoom Invitations for Haaring In [Case Name/or Docket No.L”

The parties are alerted that they must communicate with their witnesses to inform them that they will be kept in the
waiting roomn until they are called to testify, or until the presider authorizes them to be admitted to the Zoom
session. The parties are responsible for providing the witnesses with information about when and how they will be
asked 1o testify on Zogom. All pariicipants are reminded that they are responsible for reading and acting on the
information in the attachments to this email.

Thank you in advance for your understanding and patience.

Iain B Courts Virtual Courtroom
hitps://nicourts.zoom.us/ S NSRS RN S R R

Meeting |D: HFHEHERTIRIHEY
Password: HSgiHBH IS

{ne tap mobile
+19294362866,98022738517# US (New York)
+13017158592,,980227 385174 US {Germantown)

‘ Dial by vour location

+1 929 436 ZR6E US (New York)
+1 301 715 8592 US {Germantown}
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+1312 626 5799 US {Chicago)

+1 668 900 6833 US {San Jose}

+1 253 215 8782 US {Tacoma)

+1 346 248 7793 US {(Houston)

888 475 4493 S Toll-free

#3323 548 0276 US Toll-free

£33 548 0282 US Toli-free

877 853 5257 US Toll-fres
Meeting (D: SERFHHHIIH
Password: #EEERERHRHER

loin by S1P
HRHERRRR E 700 MErc . com

Join by H.323
162.255.37.11 (US West)
162.255.36.11 (US East)
Meeting (D: f g
Password: HEEHEIRY A

NOTICE AND WARNING:

The unauthaorized recording and/or use of this court event may subject the individual
involved to criminal charges, including a violation of the New Jersey Anti-Piracy Act, N.J.S.A.
2C:21-21, among other possible charges.

Attachments:
1. Zoom Connection Test
2. Appendix C: “"How to Join and Participate in a Zoom Virtual Courtroom”
3. Appendix E: "Witness Instructions for Remote Disciplinary Proceedings”

P126



o o e ==

I MODEL EMAIL FOR HEARING BEFQRE A SPECIAL ETHICS MASTER
Subject: Hearing; OAE v. [Respendent], Docket No., XIV-xoa-xxxxk

HEARING NOTICE {TO BE CONDUCTED BEFORE A SPECIAL ETHICS MASTER)

Office of Attorney Ethics v, [Respondent]
Docket No. XIV-xxxx-0mE

Attachments:
1. Instructions for the Special Ethics Master to Open the Hearing {includes the Opening Statement which
should be read into the record by the Special Master to start the hearing}
2. Closing Remarks to Be Read into the Record by the Speciat Ethics Master
3. Special Ethics Master’s Checklist to be compieted at the end of the hearing (confirming the exhibits in
evidence and what else canstltutes the documents in the hearing record)

PLEASE REPLY TO THE SPECIAL MASTER AS TO ANY ISSUES SPECIFIC TO YOUR HEARING

Dear Special Master:

. am confirming the following information for the hearing in the case noted above, which is scheduled to proceed on the
Judiciary’s Zoom account scheduled for {day], [date], at [time]. The hearing must end for the day by 4:15 pm. The
notice of the hearing, with Zoom iog in information, has been sent already to the presenter, respondent, and
respondent’s counsel, as well as to you as the presider. All of those persons have attended the Zoom Connection Test,
as required [or email will specify who has not attended Zoom Connection Test]. We have afso sent the Zoom notice 1o
the persons listed below, so they will have the login information.

The participants in the hearing are the following:
[name], Special Master
[name], Presenter
[namel, Respondent
[namel, Respondent’s Counsel [if Respondent is represented]

The OAE has sent the Zoom login notice for the hearing to the grievant, [name; if any], and to the following additional
persons (witnesses [if any]):

fname]
Iname]
inamel

The parties are on notice that they must inform their witnesses of the specific information on when o log inon

Zoom. They will reach the Waiting Room when they log in, and OAE staff will not be providing any information to the
witness-in-waiting, other than admitting the witness to the proceedings when the presider instructs the Zoom
moderator to do that. The parties are reminded to read the OAE handouts entitled “The Zoom Test,” and Appendix C
and E (attached to the Zoom invitation), as far as their need to provide further information to the withesses. The parties
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are reminded that they should also check the information in this email to make sure that all who need to be sent the
fogin information from the OQAE are those specified in this email

The parties should make sure that they have sent thelr Exhibit Lists by emall to the OAE {email to Janice Vinegar
<janice.vinegar@njcourts.gove; and to OAE Maithox <gae.mbx@nicourts.gov>]. That may hels OAE staff in making sure
that the record is clear as to admission of evidence, and what should be included in the record, which we may not
receive in hard copy from the presider for several weeks therpafter (at the same time that the OAE recelves the Hearing
Report). Counselshould be alerted that the OAE Zoom moderator will activate the “ScreenShare” feature on Zoom at
the start of each witness examination, should counsel seek to use that to show an exhibit 1o the witness,

During the hearing, two different OAE staff members wil! serve in assisting roles. One staff member will monitor the
CourtSmart line; the other will serve as Zoom moderator and doorkeeper. The staff will not he at the OAE offices; they
will be working separately and remotely. OAE staff may be assisted, if needed, by the OAE IT Supervisor {alse working
remotety}, If, atany time during the proceedings, a technical issues may arise that needs to be addressed, the presider
may want to go off the record briefly to have the appropriate OAE staff member(s) assist in whatever way may be
needed. The CourtSmart recording will be on at afl times unless the presider directs the OAE staff member to stop or to
pause the recording. During Breakout sessions on Zoom, the OAE Zoom Monitor wiil inform the presider that the
CourtSmart session will be paused for the duration of the Breakout session, while one or more of the participants in the

hearing will be away from the hearing. The presider should also be sure to pause the CourtSmart recording during all
breaks,

OAE staff who have been working on the technical side of the hearing {and on the templates for remote proceedings)
hope that we are able to provide the presider with whatever technical assistance or backup that you may need during
the hearing. Afl OAE personnsf assisting with the technical aspects will be off camera and with muted microphones. If
the parties need to alert the presider of an issue during the proceedings, they should do s0 on the record, or use the cell
- numbers and email addresses already availabie to them. The OAE will not be providing a separate emergency call-in
:number for this hearing.

The participants should log in to Zoom twenty minutes before the scheduled start time for the hearing, and each should
test their audio while they wait to be admitted to the hearing. The presider will then determine when the parties will be
admitted to the hearing. In the meantime, the parties will see the message on their computer screen that they are
waiting to be admitted by the moderator to the Zoom event. The varticipants should take appropriate steps, before the
start of the session, to make sure that the grievant will be admitted to view the proceedings from the start of the
hearing (with camera off and microphone muted).

The participants in the hearing are blind copied on this email.
Sincersly,

isabel McGinty

Assistant Ethies Counsel and Stalewide Ethics Coordinator
Offize of Attorney Ethics

.0, Box 963

Trenton, N 08625

602 403-7800, ext. 34142

B0 403-7507 fax

isabel. moginty@njcourts.gov

Confidentiality Notice: The confidentiaiity of attormnay discivlinary proceedings, and Information about such proceedings, is
specified by Rule 1:20-9. This e-maif may contain information that is privileged and confidential and subject to legal
resirictions and penaities regarding iis unauthorized disclosure or other use. You are prohibited from copying, distributing or
otherwise using this information if you are not the intended recipient. If you have received this e-mail in error, piease notify
us immediately by return e-mail and delete this e-mail and ait attachments from your system. Thank You.

2
P128



isai}eﬁLMcGinty

lo: MODEL EMAIL FOR HEARING BEFORE A HEARING PANEL
Subject; Hearing DEC v. [Respondent], Docket Ne. sax-x0o-xaxE

HEARING NOTICE {(TO BE CONDUCTED BEFORE A HEARING PANEL)

District Ethics Committee v. [Respondent)
Docket No. X-x0-xomE

Attachments:
1. instructions for the Hearing Panel Chair to Open the Hearing {includes the Opening Statement which
should be read inte the record by the Panel Chair to start the hearing)
2. Clasing Remarks to Be Read into the Record bythe Hearing Panel Chair .
3. Hearing Panel Chair's Checllist to be completed at the end of the hearing {confirming the exhibits in
evidence and what else constituies the documents in the hearing record)

PLEASE REPLY TO THE PANEL CHAIR AS TO ANY ISSUES SPECIFIC TO YOUR HEARING

Dear Pansl Chair:

i am confirming the following information for the hearing in the case noted above, which is scheduled to proceed on the
ludiciary’s Zoom account scheduled for [day], [date], at [time]. The hearing must end for the day by 4:15 pm. The
notice of the hearing, with Zoom log in information, has been sent to the hearing panel, the presenter, respondent and
respondent’s counsel. Al of those persons have attended the Zoom Connaction Test, as required [or emmall will specify
who has not attended Zoom Connection Test]. We have also sent the Zoom notice to the persons fisted below, so they
will have the login information,

The participants in the hearing are the following:
o {name), Panef Chair
[name], Attorney Member of the Hearing Panel
[name], Public Member of the Hearing Panel
[name], Presenter
[name}, Respondent
[rame], Respondent’s Counsel

The OAE has sent the Zoom login notice for the hearing to the grievant, {name], and to the foilowing additional persons
{witnesses):

fname]
Iname])
[name]

The parties are on notice that they must inform their witnesses of the specific information on when to log in on
Zoom. They will reach the Waiting Room when they log in, and DAE staff will not be providing any information to the
witness-in-watting, other than admitting the witness to the procgedings when the presider instructs the Zoom
maoderator to do that. The parties are reminded to read the OAE handouts entitled “The Zoom Test,” and Appendix C
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and E (attached to the Zoom invitation), as far as their need to provide further information to the witnesses. The parties
are reminded that they should also check the information in this email to make sure that all who need to be sent the
_login information from the OAE are those specified in this email.

The parties should make sure that they have sent their Exhibit Lists by email to the OAE {email to Janice Vinegar
<janicevinegar@nicourts.gov>; DAE Mailbox <oae mbx@nicourts.gove}. That may helo OAE staff in making sure that
the record is clear as to admission of evidence, and what should be included in the record, which we may not receive in
hard copy from the Hearing Panel Chair for several weeks thereafter (2t the same time that the DAE receives the
Hearing Panel Repori). Counsel should be alerted that the OAE Zoom moderator will activate the “ScreenShare” feature
on Zoom st the start of each witness examination, should counse! seek to use that to show an exhibit to the witness,

During the hearing, two different QAE staff members will serve in assisting roles. One staff member will monitor the
CourtSmart line; the other will serve as Zoom moderator and doorkeeper. The staff will not be at the OAE offices; they
will be working separately and remotely. OAE staff may be assisted, if needed, by the QAE 1T Supervisor {also working
remotelyl. If, at any time during the proceedings, a technical issues may arise that needs to be addressed, the Panel
Chair may want to go off the record briefly to have the appropriate QAE staff memberis) assist in whatever way may be
needed. The CourtSmart recording will be on at all times uniess the Panel Chair directs the QAR staff member to stop or
to pause the recording. During Breakout sessions on Zoom, the DAE Zoom Manftor will inform the presider that the
CourtSmart session will be paused for the duration of the Breakout sesston, while one or more of the particioants in the

hearing will be away from the hearing. The presider should also be sure to pause the CourtSmart recording during all
breaks. '

OAE staff who have been working on the technicai side of the hearing (and on the templates for remote proceedings)
hope that we are able to provide the Panel Chair with whatever technical assistance or backup that you may need during
the hearing. All OAE personne! assisting with the technical aspects will be off camera and with muted microphones, If

- the parties need to alert the Panel Chair of an issue during the proceedings, they should do so on the record, or use the
cell numbers and email addresses already available to them. The OAE wili not be providing a separate emergency cali-in
number for this hearing.

The participants should log in 1o Zoom twanty minutes before the scheduled start time for the hearing, and each should
test their audio while they wait to be admitted to the hearing. The Pane! Chair would first ask the Zoom moderator to
admit the two other members of the Hearing Panel. The Panel Chair will then determine when the parties will be
admitted to the hearing. In the meantime, the parties wilf see the message on their computer screen that they are
wailing to be admitted by the moderator to the Zoom event. The participants should take appropriate steps, before the
start of the session, to miske sure that the grievant will be admitted to view the proceadings from the start of the
hearing {with camera off and microphone muted), ‘

The participants in the hearing are blind copied on this email.
Sincerely,

isabel McGinty

Assistant Ethics Counsel and Statewide Ethics Coordinator
{Office of Attorney Fthics

P.0. Box 863

Trenton, Ni OB62%5

6509 40637800, ext. 34142

5O 403-7597 fax

isabel.meginty@njcourts.gov

Confidentéa!iﬁ; Notice: The confidentiality of attorney disciplinary proceedings, and information about such proceedings, is
specilied by Rule 1:20-9. This e-mall may contain information that is privileged and confidential and subject to lega!
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restrictions and penaltles regarding its unauthorized disclosure or other use. You are prohibited from copying, distribuiing or
otherwise using this information if you are not the intended recipient. if you have received this e-mall in error, please notify
us immediately by return e-mail and delete this e-mail and 2l attachments from your systerm. Thank You.
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Templates for Use by the Hearing Panel
Chair to Open and Close the Hearing:

1. Instructions for the Hearing Panel Chair to Open the Hearing

{(includes the Opening Statement which should be read into the
record by the Panel Chalr to start the hearing)

2. Closing Remarks to Be Read into the Record by the Hearing Panel
Chair

3. Hearing Panel Chair’s Checkiist to be completed at the end of the
hearing (confirming the exhibits in evidence and what else
constitutes the documents in the hearing record)
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Templates for Use by the Hearing Panel
Chair to Open and Close the Hearing:

Instructions for the Hearing Panel Chair to
Open the Hearing (includes the Opening
Statement which should be read into the record
by the Panel Chair to start the hearing)
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Case name:

Docket Bo.:

INSTRUCTIONS FOR THE
HEARING PANEL CHAIR
TO OPEN THE HEARING

(for CourtSmart Proceeding on Zoom)

PART 1. STEPS TO TAKE BEFORE GOING ON THE
RECORL

1. Make sure that CourtSmart and Zoom are working. CAE ste members
serving as moderators will confirm whather they are ready to proceed on
CourtSmart and Zoom.

2. The atiendees need (o be admitted from the waiting room. The first attendees to
be admitted should be the other members of the Hearing Panel.

3. Once the Presenter and the Respondent’s Counsel and Respondent are all
oresent in the waiting room, the Hearing Pane! Chair should direct the Zoom
moderator to admit them as a group at the appropriate ime,

4. Please confirm with the Presenter that the Grievant has heen given notice of the
heaning. The CAE Zoom Moderator will confirm whether the Zoom invitation o
the heating has been sent io any Grievani, and whether the Grievant is in the
waiting room. If the Grievant has not been given notice of the hearing, the
hearing cannot proceed.

5. Please address any issues relating to sequestration of witnessas before going on
the record. The hearing is open to the public, and QAE staff will need speciiic
direction on what should happen if other persons {including witnesses) seek
entry io the proceedings, once the hearing stans. Any sequestration order
should not include the Grievant, who has the right to attend the hearing.

6. Please remember to keep witnesses on caimera only for the duration of their
testimony. When the witness completes festimony, please direct the witness to
tun off their camera. (Wilness may remain off-camera, viewing the proceedings,
uniess sequestered.} OAL staff can assist in turning off withess’ camera, if
requested by presider.
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7. Before you go on the record {o start the hearing, you may want fo determine the
schedule for any breaks, including lunch.

8. Flease remind all participants to keep the login information (Zoom invitation)
nearby, in case they need 1o log off and log back in, or if their Zoom connection
drops, for any reason. The fastest way o address technical difficuities of any
sart is by logoing off and logging back in. The underlying problem may simply
resolve ilself with no further action needed.

8. During any breaks, please remernber to direct that CourtSmart be paused. You
may want to alerf the parties to {urn off their microphones and cameras for the
duration of the break. The presider shouid keep your microphone on at all times,
so other participants can hear your directions, and so they will know when to
retum to the proceedings,

10. At the end of the testimony of each witness, and at the end of each day of the
hearing, piease make sure the parties have the opporiunity to memorialize on the
hearing record any specific information relating to the virtual nature of the
proceedings and relating to any inghility or difficulty in scaemg or hearing the
proceedings, and also addressing why the partly dzd not raise the issue
immediately when it happened.

11.Make sure that the exhibits have been circulated 1o the parties, and that you, as
presider, have the fuil set of exhibits, since you will be responsible for
maintaining that record when the hearing ends.

12. After the parties rest their cases, make sure you conduct a conference with the
parties to identify all that is part of the hearing record, and to go over all of the
exhibits that have been formally admitted into evidence.

13. Before the hearing ends, confirm for the parties whether they will give oral
closing argumanis, or whether they request to submit written Summatsens or
whether they seek to do both. If there will be written summations, pleaze set the
schedule.

14. Please remember io read into the record the presider's opening statement at
the start of the hearing (Apgendix J, Part 1, which is this document).

15. Please remember to read Into he record the presider’s closing statemeant at the
end of the hearing (Appendix J, Part 2).

16. Please remember to fH oul the presider’s Checklist, on the record af the end of
the hearing (Appendix J, Fart 1)
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THE FOLLOWING INSTRUCTIONS SHOULD BE READ
INTO THE RECORD BY THE HEARING PANEL CHAIR
TO OPEN THE HEARING:

Please say the foflowing:

| direct this question to the CAE CourtSmart Operator: Please confirm that the
CeourtSmart recording system has been turned on.  [Wait for the CourtSmart Operator [o
state that CowrtSmart is working.]

We are now on the record.

We are convening the matter of [CASE NAME AND DOCKET
NUMBER].

We will begin by having the parties place their appearances on the record,
s‘térﬁng with the Presenter, and then followed by [Respondent’s counsel and]
Raspondent:

[PARTIES ENTER APPEARANCES]

I THE HEARING PANEL

The parties have had prior notice of the composition of the Hearing Panel. This

matter is being heard by a Panel consisting of:

« [name], a public member of the District Ethics Committee;
s [name] an attorney member of the same commitiee; and

¢ - Mysel, [name], an attorney member of the same committee. | am also

serving as the Hearing Pane! Chair.
3
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The parties have been on notice of the composition of the hearing panel, so as to
have raised any objections to have been addressed and resocived prior to today's
hearing.

. CASE MANAGEMENT ORDERS ISSUED IN THESE
PROCEEDINGS ARE BINDING ON THIS HEARING

[include this introduction where the presider has issued the Case Management Orders

[templates for the Case Management Orders are at Appendix H, Parts 1 and 2:]
The procedures to be followed for this proceeding have been spelled out in detail in the

Case Management Orders issued by the presider in this matter. The parties are on continuing

notice of the cantents and directives of thase Orders, and the information confained in those
Orders.

.  USE OF REMOTE TECHNOLOGY DURING THIS HEARING

This hearing wili be conducted remotely, by Zoom and/or, if needed, phone
technology. The official record of these proceedings is the audio recording, which is
being captured through the CourtSmart recording system. Office of Attorney Ethics staif
are assisting off-camera as monitors to make sure that the Zoom and CourtSmart

technologies operate as intended during these proceedings.

The only perscns at the hearing who should have their cameras turned on at
any time during the hearing would be the following:

s the three members of the Hearing Panei,
« the Presenter,
o the Respondent,

= any witness (but only during the period of the witness’s testimony).

The parties (Presenter and Respondent) should keep their microphones muted

at all times, unless they are addressing the Panel Chair. 1t is recommended, as well,
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that other Hearing Panel Members keep their microphones muted when not speaking, in

order to minimize background noise.

All others who are viewing the proceeding would need to keep their camera
turned off, with their microphone muted. The Grievant has the right to observe all of
the hearing, if the Grievant so chooses. Bui the Grievant would need {o keep
microphone on mute and video furned off, unless called as a witness by either of the
parties.

The Hearing Panel Chair will be responsible for keeping order at all imes during

the proceedings, and no party or attendee may speak unless recognized and allowed by
the Panel Chair.

The parties and the Hearing Panel must remain on notice that the CourtSmart
recording system will continue recording all that is said during the proceedings,
with live microphones at all times, in a manner similar to how the recording system
warks in a live courtroom. The parties are on notice that, if they seek to consult
privately with any witnesses or third parties, or to conduct any off-the-record
communications, they would need to ask to be placed in a Zoom breakout room, or
otherwise to use another method of communication for conversations to remain private

and not recorded on CourtSmart (e .g., phone, text, email}.

At all times during these proceedings, all participants must treat the proceedings
as formai, court events, where the standard rules for court appearances apply and
will be enforced by the Panel Chair. |

The parties are on notice that the Supreme Court has given express and specific
warning of the penalties {including pursuant to criminatl law) for unauthorized recording

or transmission of the proceedings.

I, at any time during these proceedings, a party experiences any technical
problems that affects their ability to hear and/or observe the proceedings, that party
should state on the record the issue presented immediately. The Panel Chair will
determine at that time what, if any, corrective or other action should be taken to address
the issue. Please keep in mind that there is no way to rewind CourtSmart or to replay
testimony cn the CourtSmart recording system.

5
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The parties have been on notice that they are each responsible for their own
technology and equipment, and must become familiar with Zoom’s controls well before
the hearing. The parties have also been on notice to make sure that their witnesses will
be able to appear on Zoom for the hearing. Since 1995, the Supreme Court has
alowed the trier of fact to accept testimony of a withess in a discipiinary hearing o be
taken by video conference or by telephone, and that is specified in the Court Rules.”
The parties were required to take pari in a Zoom Test moderated by the Office of
Attorney Ethics, and they were provided with CAE print guides for using Zoom

technology, to prepare themselves and their witnesses for this hearing.

V. PROCEDURES FOR THIS ATTCRNEY DISCIPLINARY HEARING

All participants in these proceedings must all bear in mind the directive ¢f the
Supreme Court as {o attorney disciplinary cases: That they are intended {o preserve

public confidence in the attorney disciplinary system, the Courts, and the legal
profession as a whole.

The Panel Chair is not permitted to rule on constifutional guestions? and no
such guestions should be directed {0 the Panel Chair,

The parties had the opportunity, prior to the date of the hearing, to have
submitted to the Panel Chair any motions, objections, and/or apptications, so those

issues could be addressed and resolved prior to the start of today’s hearing.

All staternents on the record need to be audible and understandable. All pér‘tées
and witnesses must keep their voices up. If either cannot hear or understand what is
said, efther due to acoustics or pronunciation or any technical issue, that party must
alert the Panel Chair immediately of that. The parties must make sure that all
comments and reguests are direcied to the Panel Chair, only, who wili then determine

any appropriate response or action.

The video and/or phone technology being used for these proceedings, and the

fact that this is a public hearing, make the risk of accidental or inadvertent disclosure of

R. 1:20-6(c)(2)(A).
R. 1:20-4(e); R. 1:20-15(h): see R. 1:20-16(f)(1).
6

1
2
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confidential or protected information all the more urgent to identify, to avert, and to
remedy, The parties have been on notice, and they continue to be on notice, of
the duty to be vigilant and to act, where needed, to make sure that no confidential

or protected information will be disclosed during these public proceedings.

The Court Rules specify that this hearing is formal,” and all of the hearing
procedures must reflect the solemnity of these proceedings. The Hearing Panel will
govern itself accordingly and the parties are expecied and required to do so as well.
That said, because it may be helpful or even necessary, the individual Hearing Panel

mermbers may speak at times and seek clarification.

Hearings such as this are conducted formally and publicly, as required by Court
Rule ® The presider will follow, to the extent applicable here, the rules governing
procedures in civil actions, starting with opening statements, offers of proof,

presentation of withesses, and closing arguments.

Formal charges of unethical conduct must be established by clear and
convincing evidence.® The Presenter bears the burden of establishing by clear and
convincing evidence that Respondent has committed the alleged ethical violations.® The
burden of proof in proceedings seeking discipline or demonstrating aggravating factors
relevant to unethical conduct charges is on the Presenter.” The burden of going
forward regarding defenses or demonstrating mitigating factors relevant to charges of
unethical conduct is on the Respondent.®

The Rules of Evidence may be relaxed in disciplinary proceedings, by Court
Rulef The Rules of Evidence are not suspended in these proceedings, however, and
it is expected that the party seeking the relaxation of an evidence rule should be able to

articulate the reason why the Rules of Evidence should be relaxed in the circumsiances

1:20-8(b).
1:20-6(b)(2)(F); R. 1:20-8(b).
1:20-8(c)(2)(C).
A:20-6(C)(2)(B)-(C).
1:20-8(c)(2)(C).
1:20-8(c)(2)(C).
1:20-7(b).
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presented. The Court Rules further provide that the residuum evidence rule shall
apply.'?

During the hearing, any witness called to testify (including the Respondent) will
be required by the Panel Chair, before they begin their testimony, to swear or to affirm
the truth of their testimony.!t Each witness should be asked to provide their name,
spelling out their last name for the record. No home address or home phone
information of any person should be made part of the public record, including on
any exhibit. If an exhibit contains a home address or a home phone number, the party
offering the exhibit is responsible to make sure that information will be redacted before

the exhibit is admitted info evidence.

Applications for rulings should be directed to the Panel Chair. After an
application is made, the Panel Chair may (but is not required to) consuit, where
appropriate, with members of the Hearing Panel and shall rule thereon, to the extent

possible.

The Hearing Panel is uitimately here to make one of two findings. The Hearing

Panel can either conclude:

10 R.1:20-7(b). On the residuum rule and the clear and convincing standard of
evidence, see OAE Hearings Manual, Appendix D, at D28-D30.

11 R, 1:20-6(c){2). The witness should be given the choice of whether to swear
or affirm. Following from that choice, the presider may administer the following as the
oath or affirmation:

Cath:

Do you solemnly swear that the testimony you shall give in this matter
shall be the truth, the whole truth, and nothing but the truth, so help you
God?

Affirmation:

Do you solemnly declare and affirm, under penalty of perjury, that the
testimony that you shall give in this matter shall be the truth, the whole
truth, and nothing but the truth?
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(a) that clear and convincing evidence supports the determination that the
Respondent has committed unethical conduct, in which case the Hearing Panel
would then make a recommendation of the discipline to be imposed, with that
decision to be submitted thereafter to the Disciplinary Review Board for de novo
review on the record of these proceedings;’? or

{b) instead, that the evidence does not meet the clear and convincing standard to
support the finding of any viclation charged in the complaint, following which the
Hearing Panel would issue a Panel Report recommending dismissal. The parties
and the Office of Attorney Ethics would then be given notice of that dismissal

recommendation, and of the right {o appeal that decision to the Disciplinary
Review Board.

The parties may request the opportunity to give oral closing arguments, and/or
they may ask to submit summation briefs, at the conclusion of the hearing, setting forth
the legal analyses of the issues presented. The parties may take such opportunity to
set forth their case, based on the evidence presenied at this hearing, so that the
Hearing Panel may give full, fair, and deliberate attention to the issues presented. The
Respondent would typicaily be expected to submit a summation brief first, with the
Presenter (who bears the burden of proof on the issues of the violations and the
discipline) to submit thereafter, in accord with the schedule to be set by the Panel Chair.
The Hearing Panel will issue its written Hearing Report, on completion of its review of
the record.

The Panel Chair is responsible for mainiaining the original hearing record, At
the end of the hearing, the Panel Chair will be required to make sure that the parties
have accounted for all evidence, before the record can be closed, and that all exhibifs in
hard copy are in the possession of the Panel Chair. The Panel Chair will be responsible
for making sure that the complete hearing record is delivered in hard copy, along with
the Hearing Panel Report, to the District Ethics Committee Vice Chair, so that the

2R 1:20-15(f).
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record may then be tumed over to the Office of Attorney Ethics for transmittal to the
Disciplinary Review Board, in accord with Court Rules.

Does either party seek to be heard at this time?

We will now proceed with cpening statements. The presenter will address the
Panel first, followed by Respondent’ counsel,

REMEMBER (fo

Eefore taking any brealy, sizts,
= 3’{ 1

“CourtSmart Operator: Please stop the CourtSmart recording.”

Afier any bresk, before golng back on ke records

Say the following:

“I direct this question to the OAE CourtSmart Operator: Please confirm
that the CourtSmart recording system has been turned on. [Wait for the
CouariSmart Operator fo staie hat CourtSmart is working. |

“We are now on the record.”

At the end of the questicning of any witness, and at the end of each day’s session, the
nresider should ask the parties if

During sny break, the ;;aresés:&wf ey want o recommend o the partivipanis that

they keep {heir video and sucic

e Yo rejoin the
proceedings,

Before moving any persons fo a Breabougt Sa“‘}f the Zoom Moderator will state
that the CourfSmart resording witl be

e CourtSmart Operator will
condirm that the recording is paused.

10
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it informeation nearby, so they can rejoin the
i oy have technfoef problemms during

Al participants should keep the oo
o fhay dsconnes

procesdings speedily, shogld

f?'g
fhe proceedings.
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Templates for Use by the Hearing Panel
Chair to Open and Close the Hearing:

Closing Remarks to Be Read into the Record
by the Hearing Panel Chair
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Case name:
Docket No.:

CLOSING REMARKS TO BE READ ON THE
RECORD BY THE
HEARING PANEL CHAIR
(for CourtSmart Proceeding on Zoom)

0
fom?

The following shouid be read by the Hearing Panef Chair on the record at
the conclusion of the Hearing. The Headng Panel Chair should simultansously
complefe the "Hearing Panel Chair's Chacliist,” siga i, end then admid it in evidence as
an Exhibit. The signed Checklist must e inciucsd with the hearing report and the
complete hearing record, to be deliverad by the Panal Chairfo the DEC Vice Chair or
DEC Secretary. That officer would the be responsibie for defivering the hearing report
and the hearing record o the OAE so et i can be ransmitied elecironically fo the
Discipiinary Review Board, purseant to K. 7 2-5/B){5}.

73

o

TEXT OF PANEL CHAIR’S CLOSING REMARKS:

Before closing the record for this hearing, | am reviewing and confirming with
the parties the accuracy and completeness of the documents in my
possession comprising the written hearing record.

Before we proceed, 1 want to remind the parties of their obligation already
to have redacted or removed all information within the scope of R. 1:38-
7(a), which protects information within the scope of “personal confidential
identifiers” against disclosure.

Please confirm that you have redacted Socia! Security Nos.; Driver’s
License Nos.; License Plates; Insurance Policy Nos.; Credit Card Nos.; and
Financial Accounts, including Tax 1Ds.

Let the record reflect that | have in front of me the full hardcopy set ¢f the
documents comprising the written hearing record. | have gone through the
following in conference with the parties to confirm the accuracy of the
information that | have filled out on the form bearing the following title;

“Hearing Panel Chair’'s Checklist
for Completeness and Accuracy
of the Documents in the Hearing Record,
Foflowing from Virtual Proceedings”
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The Checklist will be included in the record as Exhibit

The parties should be on notice that, if the Hearing Pane! finds that there is
clear and convincing evidence that the respondent has committed unethical
conduct, | will then follow the procedure set forth in R. 1:20-7(n), and what |
am about to say tracks the language of the Court Rule. ! will request from
the Office of Attorney Ethics a summary of any orders, letters, or opinions
imposing temporary or final discipline or disability on the respondent. The
parties would be provided with that information, and they would then have
five days from their receipt of that information to submit written argument
on the issue of the effect to be given thereto.

Keep in mind that any request for an extension for any post-hearing
submissions must first be on notice to the other party. R. 1:20-7{k)
provides that requests for extensions shall be made in writing, stating with
specificity the facts on which the request is based. Any post-hearing brief
submitted by the respondent should be received by the Hearing Panel by

. The presenter’s brief would be due on

R. 1:20-5(b)(5) requires the filing of the Hearing Panel Report with the
Secretary for transmittal to the Office of Attorney Ethics within sixty days
from today. The Panel will make appropriate efforts to abide by the time
goals set by the Supreme Court, and we expect the parties’ cooperation in
meeting the deadlines which we have set.

Dces anyone wish to be heard?

If not, let the record reflect itis AM/P.M. and that | am closing the
record, except for the post-hearing submissions which | have just detatled.

Thank you all for your cooperation in this matter. In all that we do, we must
make sure that public confidence in the attorney disciplinary system, and in
the courts, and in the legal profession will be maintained. We aspire to
accomplish that goal in these proceedings.

[Please advise the OAE CourtSmart Aaﬁm;m&i‘m{er if you wish to go
off the record.]
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Templates for Use by the Hearing Panel
Chair to Open and Close the Hearing:

Hearing Panel Chair’s Checklist to be
completed at the end of the hearing
(confirming the exhibits in evidence and what

else constitutes the documents in the hearing
record)
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Case name:
Docket No.:

EXHIBIT

Hearing Panel Chair’s Checklist
for Completeness and Accuracy
of the Documents in the Hearing Record,
Following from Virtual Proceedings

[To be read out and completed by the Panel Chair while still on the record,
at the conclusion of the Hearing. Any changes needed should be marked right on this form.|

I confinm the following to be true:

. Presenter’s Exhibits have been admitted into evidence as

2 Respondent’s Exhibits have been admitted into evidence as
3. [if any] Stipulation of the parties is marked

4 I confirm that the documents comprising the hearing record is in my

possession in hard copy, and that I have a hard copy of all of the hearing
exhibits that have been marked and admitted into evidence.

5. I confirm that the documentary hearing record includes the Complaint and
Verified Answer, and any amended pleadings, as well as all Case
Management Orders, and all of the additional motions or filings itemized
on the hearing record at the conclusion of the hearing. These exhibits
have been labeled as

6. The parties have confirmed that the evidence and all parts of the hearing
record have been redacted to remove or black-out personal identifiers,
pursuant to R. 1:38-7(a), and that all issues relating to confidentiality or
sealing of any part of the hearing record have already been addressed.

7. As Hearing Panel Chair, T have already reviewed with the parties on the
record at the hearing the complete list of all evidence comprising the
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10.

I1.

hearing record, and the parties have confirmed their agreement and/or they

have had the opportunity to state any objection or omission.

I have received all of the above and will safeguard the hearing record until
it is delivered to the District Ethics Committee Vice Chair or the DEC
Secretary, after the Hearing Pane! Report will have been issued,

The parties were instructed on the record to file their post-hearing
subtnissions by a date certain, and they were further advised that a
Hearing Panel Report would be submitted within approximately 60 days
of the closing of the proceedings (i.e., report to be issued by the Hearing
Panel on or before ¥;

I ' have confirmed that the members of the Hearing Panel have all agreed
that they will review the Hearing Panel Report i its entirety and make
sure that they concur in its analysis, findings and conclusions. [ have
confirmed with the members of the panel that each will have the
opportunity to review the Hearing Panel Report in its final form before i
is issued to the parties, and that each may file a concurring or dissenting
opinion, if any panelist so chooses.

The Hearing Panel Report will be submitted to the DEC Vice Chair for
review prior to filing with the Secretary, to make sure that the report
meets the requirements of R, 1:20-6{c)(Z)(E).

I verify the accuracy and completeness of (a) the exhibits moved into

evidence ard made a part of the record of the hearing, and (bj the information set jorth
above. I have initialed or otherwise annotated each of the entries above, and [ sign and

date this document at the conclusion of the hearing, and this Checklist is now included as

part of the record,

Date

Signature
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Templates for Use byﬂw Special Ethics
Master to Open and Close the Hearing:

1. Instructions for the Special Ethics Master to Open the Hearing

(includes the Opening Statement which should be read into the
record by the Special Ethics Master {o start the hearing)

2. Closing Remarks to Be Read into the Record by the Special Ethics
Master

3. Special Ethics Master’s Checklist to be completed at the end of

the hearing (confirming the exhibits in evidence and what else
constifutes the documents in the hearing record)
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Templates for Use by the Special Ethics
Master to Open and Close the Hearing:

Instructions for the Special Ethics Master to
Open the Hearing (includes the Opening
Statement which should be read into the record
by the Special Ethics Master to start the
hearing)
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Case name:

Docket No.:

335%
=~EC

ﬁiﬂ
. N

>

INSTRUCTIONS FOR THE
SPECIAL ETHICS MASTER
TO OPEN THE HEARING
{(for CourtSmart Proceeding on Zoom)

RT 1. STEPS TO TAKE BEFrORE GOING ON THE

;ORI

. Make sure that CourtSmart and Zoom are working. GAE staff members

serving as moderators wiil confirm whether thay are ready o proceed on
CourtSmart and Zoom:.

. The attendees need to be admitted from the waiting room. Once the Presenter

and the Respondent’s Counsel and Respondent are all present in the waiting
room, the Special Master should direct the Zoam moderator {o admitthem as a
group at the appropriate time.

. Plzase confinm with the Presenter that the Grievant has been given notice of the

hearing. The QAL Zoom Moderator will confrm whether the Zoom invitation to
the hearing has been sent to any Grievant, and whether the Grievant is in the
waiting room. if the Grievant has not been given notice of the hearing, the
hearing cannot procesd.

Please address any issues relating to sequestration of withesses before going on
the record. The hearing is open fo the public, and OAE: stafi wilt need specific
direction on what should happen if other persons {including witnesses) seek
entry to the proceedings, once ine heating starts. Any sequestration order
should not include the Grievant, who bas the right to attend the hearing.

Piease remermber to keep withasses on camera only for the duration of their
testimony. When the witness completes testimony, please direct the witness to
turn off their camera. {(Withess may remain off-camera, viewing the proceedings,
unjess sequestered.) OAL staff can assist in turing off withess’ camera, if
requested by presider.

Before you go on the rec o;’d o start the hearing, you may want fo determine the
schedule for any breaks, including lunch.
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7. Please remind ail patticipants fo keep the login information (Zoom invitation)
nearby, in case they need to log off and log back in, or if their Zoom connection
drops, for any reason. The fastest way to address technical difficulties of any
sort is by logging off and logging back in. The underlying problem may simply
resolve itself with no further action needed.

8. During any breaks, please remamber to direct that CourtSmart be paused. You
may want to alert the parties to turn off their microphones and cameras for the
duration of the break., The presider should keep vour microphone on at all times,
s0 other parficipants can hear your directions, and so they wiil know when to
return 1o the procesdings.

§. Atthe end of the testimony of each witness, and at the end of each day of the
hearing, please make sure the parties have the opporunity fo memorialize on the
hearing record any spacific information relating to the virtual nature of the
proceedings and ralating (0 any inability or difficulty in sesing or hearing the
nroceedings, and also addressing why the party did not raise the issue
immediately when il happened.

10, Make sure that the exhibils have been circuiated fo the parties, and that you, as
prasider, have the full set of exhibits, since you will be responsible for
maintaining that record when the hearing ends.

11. After the parties rest their cases, make sure you conduct a conference with the
pariies o identify ail that is part of the hearing record, and (o go over all of the
exhibits that have been formally admitted into evidence.

12. Before the hearing ends, confirm for the parlies whethar they will give oral
closing argumenis, or whethar they req;;e%t to submit written summationg, or
whether they seei o do both, i ?:r;«e;’a wili be written summations, please set the
schedule.

13 Please remember {o read i ”‘;s:zf record the oresider's onening statement at
the start of the hearing (ﬁw gix #, Part 1, which is this document).

14. Please remember to read Into the record the presider’s closing statement at the
end of the hearng (Appangie I, Parl 2).

14, Please remember to 1 out the prasider’s Checldisl, on the record at the end of
the hearing (Appendix ¥, Part 3
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THE FOLLOWING INSTRUCTIONE SHOULD BE READ
INTO THE RECORD BY THE SPECIAL ETHICS
MASTER TO OFPEN THE HEARING:

Please say the folowing:

| direct this guestion {o the OAE CourtSmart Operator, Please confirm that the

CourtSmart recording system has been turned on. [Waif for the CountSmart Operator to
state that CowrtSmart is working.]

We are now on the record.

We are convening the matter of Office of Attorney Ethics v.
[Respondent’s name], Docket No. XIV-#HH##-HHHEE,

| am [namel, the Special Ethics Master, appointed by the New Jersey Supreme
Court to preside at this hearing. We wiil begin by having the parties place their
appearances on the record, starting with the Presenter, and then followed by
Respondent’s counsel, and then the Respondent:

[PARTIES ENTER APPEARANGES]

L CASE MANAGEMENT ORDERS ISSUED IN THESE
PROCEEDINGS ARE BINDING ON THIS HEARING

[include this introduction where the presider has issued the Case Management Orders

[templates for the Case Management Orders are at Appendix H, Parts 1 and 2
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The procedures to be followed for this proceeding have been spelled out in detail in the
Case Management Orders issued by the presider in this matter. The parties are on continuing
notice of the contents and direciives of those Orders, and the information contained in those
Orders.

. USE OF REMOTE TECHNOLOGY DURING THIS HEARING

This hearing will be conducted remotely, by Zoom and/or, if needed, phone
technolegy. The official record of these proceedings is the audio recording, which is
being captured through the CourtSmart recerding system. Office of Attorney Ethics staff
are assisting off-camera as monitors to make sure that the Zoom and CourtSmart

technologies operate as intended during these proceedings.

The only persons at the hearing who should have their cameras turned on at

any time during the hearing would be the following:

o the Presenter,
« the Respondent and Respondent's counsel,

= any witness (but only during the period of the withess’s testimony).

The parties (Presenter, Respondent's counsel, and Respondent) should keep
their microphones muted at all times, unless they are addressing the Presider, to
minimize background noise.

All others who are viewing the proceeding would need to keep their camera
turned off, with their microphone muted. The Grievant has the right to observe all of
the hearing, if the Grievant so chooses. But the Grievant would need to keep

microphone on mute and video turned off, unless called as a withess by either of the

parties.

The Special Ethics Master, as the presider, will be responsible for keeping order

at alt times during the proceedings, and no party or attendee may speak uniess
recognized and aliowed by the presider.
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The parties must remain on notice that the CourtSmart recording system will
continue recording all that is said during the proceedings, with live microphones
at alfl times, in a manner similar to how the recording system works in a live courtroom,
The parties are on notice that, if they seek to consuit privately with any witnesses or
third parties, or to conduct any off-the-record communications, they would need to ask
to be placed in a Zoom breakout room, or otherwise to use another method of
communication for conversations to remain private and not recorded on CourtSmart

{e.g., phone, text, email).

At all times during these proceedings, alf participants must treat the proceedings
as formal, court events, where the sfandard rules for court appearances apply and
will be enforced by the Presider.

The parties are on notice that the Supreme Court has given express and specific
warting of the penalties (including pursuant to criminal law) for unauthorized recording

or transmission of the proceédings.

if, at any time during these proceedings, a party experiences any technical
problems that affects their ability to hear and/or observe the proceedings, that party
should state on the record the issue presented immediately. The Presider wiit
determine at that time what, if any, corrective or other action should be taken te address
the issue. Please keep in mind that there is no way to rewind CourtSmart or to replay

testimony on the CourtSmart recording system.

The parties have been on notice that they are each responsible for their own
technology and equipment, and must become familiar with Zoom's controls well before
the hearing. The parties have also been on notice to make sure that their withesses will
be able to appear on Zoom for the hearing. Since 1995, the Supreme Court has
allowed the trier of fact to accept testimony of a witness in a disciplinary hearing to be
taken by video conference or by telephone, and that is specified in the Court Rules.’
The parties were required to take patt in a Zoom Test moderated by the Office of

1 R. 1:20-6(c){2)(A).
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Attorney Ethics, and they were provided with OAE print guides for using Zoom

technology, to prepare themselves and their withesses for this hearing.

lll. PROCEDURES FOR THIS ATTORNEY DISCIPLINARY HEARING

All participants in these proceedings must all bear in mind the directive of the
Supreme Court as to attorney disciplinary cases: That they are intended to presarve
public confidence in the attorney disciplinary system, the Courts, and the legat

profession as a whole.

The Presider is not permitted to rule on constitutional questions.? and no
such guestions should be directed to the Presider.

The parties had the opportunity, prior to the date of the hearing, to have
submitted to the Presider any motions, objections, and/cr applications, so those issues

could be addressed and resolved prior to the start of today’s hearing.

All statements on the record need to be audible and understandable. All parties
and withesses must keep their voices up. if either cannot hear or understand what is
said, either due to acoustics or pronunciation or any fechnical issue, that party must
alert the Presider immediately of that. The parties must make sure that alt comments
and requests are directed to the Presider, only, who will then determine any appropriate
response or action,

The video andfor phone technology being used for these proceedings, and the
fact that this is a public hearing, make the risk of accidental or inadvertent disclosure of
confidential or protected infermation ail the more urgent {o identify, to avert, and {o
remedy. The parties have been on notice, and they continue to be on notice, of
the duty to be vigilant and to act, where needed, to make sure that no confidential

or protected information will he disclosed during these public proceedings.

2 R.1:20-4(e); R. 1:20-15¢h); ses R. 1:20-16(H{1).
&
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The Court Rules specify that this hearing is formal,® and all of the hearing

procedures must reflect the solemnity of these proceedings.

Hearings such as this are conducted formally and publicly, as required by Court
Rule.* The presider will follow, to the extent applicable here, the rules governing
procedures in civil actions, starting with opening statements, offers of proof,

presentation of witnesses, and closing arguments.

Formal charges of unethical conduct must be established by clear and
convincing evidence.® The Presenter bears the burden of establishing by clear and
convineing evidence that Respondent has committed the alleged ethical violations.® The
burden of proof in proceedings seeking discipfine or demonstrating aggravating factors
relevant to unethical conduct charges is on the Presenter.” The burden of going
forward regarding defenses or demonstrating mitigating factors relevant to charges of

unethical conduct is on the Respondent.®

The Rules of Evidence may be relaxed in disciplinary proceedings, by Court
Rule.! The Rules of Evidence are not suspended in these proceedings, however, and
it is expected that the party seeking the relaxation of an evidence rule should be able to
articulate the reason why the Rules of Evidence should be relaxed in the circumstances
presented. The Court Rules further provide that the residuum evidence rule shall

apply.'0

During the hearing, any witness calied to testify (including the Respondent) will

be required by the Presider, before they begin their testimony, to swear or to affirm the

1:20-8(b).
1:20-6(b)(2)(F): R. 1:20-8(b).
1:20-8(c)(2)(C).
1:20-6(c)(2)(B)~(C).
1:20-8(c)(2)(C).
1:20-6{c)(2)(C).
1:20-7(b).
0 R.1:20-7(h). On the residuum rule and the clear and convincing standard of
evidence, see OAE Hearings Manual, Appendix D, at D28-D30.

[ N v S S R o ¥ T 2 B N v}
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truth of their testimony . *' Each witness should be asked to provide their name, spelling
out their last name for the record. No home address or home phone information of
any person should be made part of the public record, inciuding on any exhibit. i
an exhibit contains a home address or a home phone number, the party offering the
exhibit is responsible to make sure that information wili be redacted before the exhibit is

admitted into evidence.
Applications for rulings should be directed to the Presider.

Following from this hearing, the presider may make one of two findings., The

presider can either conclude:

(@) that clear and convincing evidence supports the determigaﬁon that the
Respondent has committed unethical conduct, in which case the Presider would
then make a recommendation of the discipling to be imposed, with that decision
to be submitted thereafter {o the Disciplinary Review Board for de novo review on
the record of these proceedings;'? or

(b} instead, that the evidence does nof meet the clear and convincing standard to
su.ppori the finding of any violation charged in the complaint, following which the
Presider would issue a Hearing Report recommending dismissal. The parties

TR, 1:20-6{c)(2). The witness should be given the choice of whether to swear
or affirm. Following from that choice, the presider may administer the following as the
oath or affirmation:

Oatir:

Do you solemnly swear that the testimony you shall give in this matter
shali be the truth, the whole truth, and nothing but the truth, so help you
God?

Affirmation;

Do you sotemnly declare and affirm, under penalty of perjury, that the
testimony that you shall give in this matter shalt be the truth, the whole
truth, and nothing but the truth?

2 R.1:20-15(f).
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and the Office of Attorney Ethics would then be given notice of that dismissal

recommendation, and of the right to appeal that decision to the Disciplinary
Review Board.

The parties may request the opportunity to give oral closing arguments, and/for
they may ask to submit summation briefs, at the conclusion of the hearing, setting forth
the legal analyses of the issues presented. The parties may take such opportunity to
set forth their case, based on the evidence presented at this hearing, so that the
Presider may give full, fair, and deliberate attention {o the issues presented. The
Respeondent would typically be expected to submit a summation brief first, with the
Presenter (who bears the burden of proof on the issues of the violations and the
discipline} to submit thereafter, in accord with the schedule to be set by the Presider.

The Presider will issue the written Hearing Report, on compiletion of its review of the
record.

The Presider is responsible for maintaining the original hearing record. At the
end of the hearing, the Presider will be required to make sure that the parties have
accounted for all evidence, before the record can be closed, and that ail exhibits in hard
copy are in the possession of the Presider. The Presider will be responsible for making
sure that the complete hearing record is delivered in hard copy, along with the Hearing
Repor, to the Office of Attorney Ethics for transmittal to the ’Discig‘}iinéry Review Board,
in accord with Court Rules.

Does either party seek to be heard at this time?

We will now proceed with opening statements. The presenter will procesd

first, followed by Respondent's counsel.
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REMEMBER for Pre

Before taking any brosk, 53

“CourtSmart Operator: Please siop the CourtSmart recording.”

After any break, before gul

Say the following:

“l direct this question to the OAE CourtSmart Operator: Please confirm
that the CourtSmart reccrdmg system has been turned on. [Wail for the
CotrtSmart Operslo s wwt in working.f

“We are now on the record.”

Buring any breal, the pre

Ea

o the participants that

they keep their video anid &2 e to rejcin the

proceedings.

Esfore moving any persons & a §w

Sorgion, e Loom Moderator will state
that the CourtSmart recordim <k e

LopurtSmart Operator will
candirm that the recording is &

Al participants sho nation nearby, so

they can rejein the procse soonnect or have

technical problems during the pro:

10
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Templates for Use by the Special Ethics
Master to Open and Close the Hearing:

Closing Remarks to Be Read into the Record
by the Special Ethics Master

P163



Case name:
Bocket No.:

SING REMARKS TO BE READ (
RECOED BY THE
SPECIAL ETHICS MASTER

(for CourtSmart Proceeding on Zoom)

Before closing the hearing, the Specisaf Ethics Master should go over the hearing
record in defafl with the parfies. o make swre the Special Master has the complete hard
copy sef of the enfire hearing rocord. The Specis! Master wilf be rasponsible for
mainiaining that record. The folfowing snould b read by the Special Master on the
record befare conciuding the Hearing, The \;Q@”'af Mester should simultaneously
complete the "Special Ethics Masier f:‘ Checkiizt " sign i, and then admit #f in evidence
as an Exhibit. The signed Checkdis! must be included with the hearing repoit and the
mmw%&mmmgwm#fm%ﬁwmmyws“ewwm%i%@HO%QQMﬁm%mﬁ
can be transmitted electronically fo the Disciplinary Review Beard, pursuantfo R 1:20-
5(b)(5).

TEXT OF SPECIAL MASTER’S CLOSING REMARKS:

Before closing the record for this hearing, | am.revie’wing and confirming with
the parties the accuracy and completeness of the documents in my
possession comprising the written hearing record.

Before we proceed, | want to remind the parties of their obligation already
to have redacted or removed all information within the scope of R. 1:38-
7(a), which protects information within the scope of “personal confidential
identifiers” against disclosure.

Please confirm that you have redacted Social Security Nos_; Driver's
License Nos.; License Plates; [nsurance Policy Nos.; Credit Card Nos.; and
Financial Accounts, including Tax {Ds.

Let the record reflect that | have in front of me the full hardcopy set of the
documents comprising the writien hearing record. | have gone through the
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following in conference with the parties to confirm the accuracy of the
information that | have filled out on the form bearing the following title:

“Special Ethics Master's Checklist
for Complefeness and Accuracy
of the Documents in the Hearing Record,
Following from Virtual Proceedings”

The Checklist will be included in the record as Exhibit .

The parties should be on notice that, if the Special Master finds that there is
clear and convincing evidence that the respondent has committed unethical
conduct, | will then follow the procedure set forth in R, 1:20-7{n), and what |
am about to say tracks the language of the Court Rule. | will request from
the Office of Attarney Ethics a summary of any orders, letters, or opinions
imposing temporary or final discipline or disability on the respondent. The
parties would be provided with that information, and they would then have
five days from their receipt of that information to submit written argument
on the issue of the effect to be given thereto.

Keep in mind that any request for an extension for any post-hearing
submissions must first be on notice to the other party. R. 1:20-7{k)
provides that requests for extensions shall be made in writing, stating with
specificity the facts on which the request is based. Any post-hearing brief
submitted by the respondent should be received by the Special Master by
. The presenter’'s brief would be due on

R. 1:20-5(b)(5) requires the filing of the Hearing Report for transmittal to the
Office of Attorney Ethics within sixty days from foday. As Special Master, |
will make appropriate efforts to abide by the {ime goals set by the Supreme

Court, and | expect the parties’ cooperation in meeting the deadlines which
I have set.

Does anyone wish to be heard?

if not, let the record reflect itis _AM/P.M. and that | am closing the
record, except for the post-hearing submissions which | have just detailed.
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Thank you all for your cooperation in this matter. In all that we do, we must
make sure that public confidence in the atiorney disciplinary system, and in
the courts, and in the legal profession will be maintained. We aspire to
accomplish that goal in these proceedings.

[Please advise the OAE CouriSmart Administrator if you wish o go
off the record.]
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Templates for Use by the Special Ethics
Master to Open and Close the Hearing:

Special Ethics Master’s Checklist to be
completed at the end of the hearing
(confirming the exhibits in evidence and what
else constitutes the documents in the hearing
record)
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Case name:
Docket No.:

EXHIBIT

Special Ethics Master’s Checklist
for Completeness and Accuracy
of the Documents in the Hearing Record,
Following from Virtual Proceedings

[To be read out and completed by the Special Master while still on the record,
at the conclusion of the Hearing., Any changes needed should be marked right on this form.]

I confirm the following to be true:

L Presenter’s Exhibits have been admitted into evidence as

2. Respondent’s Exhibits have been admitted into evidence as

3. [if any] Stipulation of the parties is marked

4 I confirm that the documents comprising the hearing record is in my

possession in hard copy, and that T have a hard copy of all of the hearing
exhibits that have been marked and admitted into evidence.

S. 1 confirm that the documentary hearing record includes the Complaint and
Verified Answer, and any amended pleadings, as well as all Case
Management Orders, and all of the additional motions or filings itemized
on the hearing record at the conclusion of the hearing. These exhibits
have been labeled as

6. The parties have confirmed that the evidence and all parts of the hearing
record have been redacted to remove or black-out personal identifiers,
pursuant to R. 1:38-7(a), and that all issues relating to confidentiality or
sealing of any part of the hearing record have already been addressed.

7. As Special Master, I have already reviewed with the parties on the record
at the hearing the complete list of all evidence comprising the hearing
record, and the parties have confirmed their agreement and/or they have
had the opportunity to state any objection or omission.
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8. I have received all of the above and will safeguard the hearing record untit
it is delivered to the Office of Attorney Ethics, after the Hearing Panel
Report will have been issued.

9. The parties were instructed on the record to file their post-hearing
submissions by a date certain, and they were further advised that a
Hearing Report would be submitted within approximately 60 days of the
closing of the proceedings (i.e., report to be issued by the Special Master
on or before ).

I verify the accuracy and completeness of (a) the exhibits moved into
evidence and made a part of the record of the hearing, and (b) the information set forth
above. I have initialed or otherwise annotated each of the entries above, and I sign and
date this document at the conclusion of the hearing, and this Checklist is now included as
part of the record.

Date Signature
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The Zoom Connection Test:

Making Sure the Participants Will Be Ready to Go Forward
on Zoom on the Day of the Hearing

a. BASICINFORMATION:

Using Zoom ***please Do This Step Before | Make sure you have downloaded the latest version of Zoom from the Zoom website
the Zoom Connection Test*** | before the Zoom Connection Test. The Zoom website is at https://zoom.us/.
Who Must 1. Every Member of the Attendance is mandatory for Zoom Connection Test. Participants are required to appear
Attend Hearing Panel, or onscreen with camera and microphone on, and to stay on the session until the
Special Ethics Master moderator announces that all topics have been covered.
2. Presenter Hearing cannot proceed if any member of the Hearing Panel has not attended the Zoom
Connection Test.
3. BOTH Respondent AND )
Respondent’s Counsel Where a party fails to attend: see next note.
What if a Party Objections May Be Deemed Any party who fails to attend the mandatory Zoom Connection Test has been put on
Doesn’t Attend Waived by Presider if That continuing notice that such absence would be deemed to be a waiver, at the time of the

Party Encounters Technical
Issues at Hearing

hearing, of any objection (not already raised by formal motion before the hearing) to the
virtual nature of the hearing that could and/or should have been addressed prior to the
hearing, and/or any issue that could have been identified and/or addressed at the Zoom
Connection Test.

Court Omnibus Orders authorize use of Zoom for attorney disciplinary hearings (see
Court Orders in OAE Hearings Manual, Appendix A); Court Rules for 25 years have
allowed use of telephone for attorney disciplinary hearings. See R. 1:20-6(c)(2)(A).
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Who Schedules
the Zoom
Connection Test
with OAE, and
the How and

Presider Should Take the Lead,
Following from Dates Agreed to
by Participants at Pre-Hearing
Conference

Panel Chair Should Schedule
Zoom Connection Test for Full

The presider, other members of Hearing Panel, and the parties (Presenter, Respondent,
and Respondent’s Counsel) should all attend the same Zoom Connection Test, if
schedules allow. The Panel Chair should require the participants to agree on the Zoom
Connection Test date at the Pre-Hearing Conference. The presider should then submit
the request to schedule the Zoom Connection Test to Jan Vinegar at the OAE by email.

Any participant who cannot attend the Zoom Connection Test on the date when other
participants agree to attend will be responsible for contacting Jan Vinegar separately at

When O_f Hearing Panel the OAE to arrange for their own Zoom Connection Test. No presider should accept as

Schedulmg an excuse that a party or Hearing Panel Member did not participate in the Zoom
Connection Test because they were confused about how to schedule their separate
Zoom Connection Test.
If, after a Zoom Connection Test is scheduled, a participant finds out about a scheduling
conflict, the Zoom Connection Test should nonetheless proceed for all other
participants. The participant who did not attend will be responsible for making a new
Zoom Connection Test appointment with the OAE.
How to Schedule: email Janice Vinegar, at oae.mbx@njcourts.gov and
Janice.Vinegar@NJCourts.gov. Subject line: ZOOM CONNECTION TEST SCHEDULING.
When to Schedule: In time for all participants to have completed the Zoom Connection
Test at least 14 days before date of hearing

What ifa Not a Problem, as Long as Every The ?oom Connection Test WI|| not afjdress any subst'antlve issues relating to ar\Y

L Partv. Presider. and Panel hearing. The Zoom Connection Test is not a Pre-Hearing Conference. The participants
Participant M y;:’ O E ’ Heari are on notice that they should not bring up any substantive issues specific to their
Cannot Attend Mekm esr in t\I:e:yThear:ti p particular hearing at the Zoom Connection Test.
akes Sure tha e ena a
the Zoom Zoom Connection TeZt at Least The presider must make sure that there are no ex parte conversations in connection with
: any hearing, and that includes at the Zoom Connection Test.

Connection Test | 14 pays Before the Scheduled T . , ular hear g dth .

on the Date Hearing Date e part.|C|pants in particular hearings falre encouraged to gtten the same Zoom
Connection Test as a matter of convenience, and to contain the burden on the OAE staff,

Scheduled for since every party and every hearing panel in every hearing will be seeking to schedule

Other Zoom Connection Tests with the OAE prior to their hearing dates.

Participants
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Each party is responsible for their own witnesses, and for taking the necessary steps

j Any Specific Issues Relating to
Witnesses May .y P , .. g before the date of the hearing so their witnesses will be able to log in and participate in
Be Included in Witnesses’ Training on Zoom ,
. . ) the hearing on Zoom.
h Must Be Raised with the o ) ) ) )
or Sent the Presider, Before the Hearing, by Any application by a party to have a witness included in a Zoom Connection Test must be
Invitation to ! ! filed with the presider in writing for the presider to decide, prior to the hearing. The
’ the Party Who Seeks to Call . . . BN
the Zoom that Witness presider then must communicate with the OAE (Attention: Janice Vinegar at
. oae.mbx@njcourts.gov and Janice.Vinegar@NJCourts.gov) in order to address whether
Connection Test, a Zoom Connection Test for additional participants should or could be scheduled.
if Presider NOTE: The Zoom Connection Test for Grievants and witnesses would typically be
Authorizes scheduled as a separate session from the Zoom Connection Test for the parties and
presiders.
What Each Procedure to Be Completed Eac.h .participant is F)rohibited from forwarding the Zoom invitation to any other
Before the OAE Can Send any recipient. The parties are on notice that they must follow these procedures in order to
Party Must Do 7 Invitation t Oth get authorization from the presider to have the OAE send the Zoom invitation for the
for their oom Invitation o any er particular proceedings to the witness or the grievant:

Witnesses to Be

Sent Zoom Login
Information for

the Hearing

Recipient (Including any
Witness or Grievant)

1. Each party must send a written request to the presider, if they seek to send the
Zoom invitation to any witness or the grievant or anyone else. The request must
include the reason that the party is asking the presider to direct the OAE to send
the Zoom invitation to the specific recipient, and the request must include the
email address of the specific recipient to be sent the Zoom invitation; and

2. the presider must then authorize the OAE support staff to send the Zoom
invitation to that recipient.

The parties are on notice that they are specifically prohibited from forwarding any
Zoom invitation to any witness, or any other person or entity of any sort, and that only
the OAE can do that. Zoom invitations are specific to the individual recipient identified
with the particular email address. This notice applies to any technical or IT assistants
whom any party may seek to have present during the hearing.

Who Conducts
the Zoom
Connection Test

OAE Technical Support Staff

But the parties and the Hearing Panel must all attend.
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b. TOPICS COVERED IN THE ZOOM CONNECTION TEST SESSION:

How the Hearing Will Look on
Zoom on the Hearing Day

Specific Zoom Features to Be
Used During the Hearing

Oct. 13, 2020 rev.

You will log into Zoom and OAE staff will make sure they can see and hear you, and you can see and hear them.
We expect that you will be able to log in the same way, and be connected through audio and video the same way,
on the day of the hearing.

The Zoom Connection Test will address how to use the following features of Zoom:

1. “mute” and “stop video” features, when needed, or when required by presider during the hearing;

2. “Hide Non Video Participants,” so only the parties, the hearing panel, and/or a witness (during the period
that the witness is giving testimony) will appear onscreen during the Zoom hearing;

The names of attendees whose cameras are turned off will appear in black boxes. Click on the upper right blue
box beside any of the black boxed-names, so that the “Hide Non-Video Participants” selection appears, and then
click on that selection:

3. viewing options, such as gallery or full-screen view;

When you click on these boxes (which should appear in the upper right of your viewing screen), your screen view
will change.

4. the breakout room, and waiting room feature, and how each works, in very broad summary;



5. do not use the “Raise Hand” or any “Reactions” features on Zoom. If a party seeks to speak, use the
same methods that you would use if you were in a courtroom;

6. ScreenShare feature of Zoom: If either of the parties seeks to use ScreenShare to display exhibits on
Zoom during the hearing, they may do so. The OAE Zoom Moderator will activate ScreenShare at the
start of questioning by counsel. OAE technical support staff would not otherwise be involved in how
counsel uses ScreenShare, beyond activating the feature.

WARNING: Any party using the ScreenShare feature is on notice that they must turn off other apps before using
ScreenShare. If they fail to do so, incoming emails and/or other messages may be displayed for all to see.
Please also take steps so your desktop computer screen will not be publicly displayed.

Since attorney-client communications may be at issue, you must be vigilant to heed this warning.

c. ADDITIONAL IMPORTANT INFORMATION TO KEEP AT HAND AS YOU
PREPARE FOR THE HEARING:

1. The Presider Must
Control the Hearing at
All Times

The parties are attending the proceedings through virtual technology, but the Court Rules are the same. The
presider must preside and maintain the order of the proceedings at all times.

The parties must abide by the rules of procedure for court proceedings at all times during the hearing.

2. CourtSmart: Official
Record

An OAE non-attorney staff member will be assigned to coordinate the CourtSmart recording during the hearing.
The Supreme Court has directed that the official record of the hearing is the CourtSmart audio recording (not the
Zoom recording).

3. OAE Staff Provide
Technical Assistance for
the Presider

OAE staff will be available to provide technical assistance to moderate the Zoom session. OAE staff may assist the
presider during the hearing — if requested or needed by the presider — solely as to technical, non-substantive
issues arising out of the virtual technology. An OAE non-attorney staff member serves off-camera as Zoom
moderator during the hearing, and provides limited technical assistance, at the Zoom Connection Test and at the
hearing, in making sure the hearing goes forward on the Zoom platform.
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All questions or requests from the parties must be directed to the presider. No participant in the proceedings
should speak while on the record with an OAE staff member. The OAE staff members are specifically directed to
speak only with the presider, and to answer only those questions asked by the presider during the hearing.

4. Login Information for OAE staff will confirm at the time of the Zoom Connection Test that each participant is able to log in, with the link

the Hearing included in the Zoom invitation sent to the participant by OAE support staff prior to the Zoom Connection Test.
(The Zoom invitation to join the hearing will be sent to the parties in the same manner.)

5. Zoom Invitations Must The procedures with which the participants must comply for having anyone other than themselves allowed to log
Not Be Shared or in on Zoom for the hearing are spelled out in this document. The participants are required to comply with these
Forwarded procedures. No Zoom invitation issued by the OAE may be forwarded or shared with anyone other than the

intended recipient (parties and hearing panel members, or other specifically authorized identified recipient only).

6. When Should a Each participant must log into Zoom for the hearing at least 20 minutes before the hearing is scheduled to begin.
Participant Log in on the The OAE Zoom monitor will admit the participants when the OAE Zoom monitor is specifically authorized to do so
Hearing Date by the presider. Until that point, the participant will be held in the waiting room, and the Zoom screen will state

that information.

7. What a Participant OAE staff will make sure during the Zoom Connection Test that each participant can see the Zoom video feed on
Should See and Hear on | their computer screen, and that they can hear the proceedings, and that the Zoom moderator at the OAE can see
Zoom and hear the participant at the time of the Zoom Connection Test.

8. Participant’s Contact Each participant must confirm, prior to the hearing, the email address and cellphone number that the participant
Information for the will use and be reachable at on the day of the hearing, and for the duration of the hearing.

Hearing

9. Confirmation that Each Each participant must identify themselves by correct name (written out in full) and true identity (not by nickname
Participant Must Be or email address, or a different Zoom account holder’s identity) when they accept the Zoom invitation and
Identified by Full Name | attempt to log in to Zoom at the time of the hearing.
on Zoom Screen

10. Notification System for Each participant must remain on notice that it is the individual responsibility of the participant to inform the

Participant to Use

presider should the participant encounter a technical issue that interferes with their ability to see or hear the
proceedings on Zoom during the hearing. The presider may not be able to pause the hearing and/or to address
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During the Hearing
(Where Technical Issue
Is Presented)

the issue for any participant who declines or fails to give notice of the particular issue to the presider as the issue
arises.

Each party-attorney is responsible for bringing to the presider’s attention any information warranting the
presider’s action (including Zoom connection problems or interruptions) encountered by that party’s witness, or
by the respondent (if represented by counsel).

11.

Resources for the
Participants

The participants are referred to the Court Rules on hearings (R. 1:20-4 to -9), and the resources that the OAE has
made available for attorney disciplinary hearings — in particular, the OAE Hearings Manual (“OAE Manual on
Conducting Virtual Remote Proceeding”), and the appendix materials included therein.

12.

Specific OAE Resource
Guides that the Parties
Should Provide to Their
Witnesses

The OAE’s Guides for Zoom hearings include:

e “How to Join and Participate in a Zoom Virtual Courtroom” (OAE Hearings Manual, Appendix C);
e “Witness Instructions for Remote Disciplinary Proceedings” (OAE Hearings Manual, Appendix E).

The parties should make sure that they provide these resources in advance to anyone who may be called as a
witness during the hearing. The presenter should provide these resources to the Grievant before the hearing.

13.

The Parties Are Expected
to Use Their Own
Resources (Without OAE
Staff Involvement) in the
Presentation of their
Case, the Evidence, or
the Exhibits on Zoom

The only training given by the OAE consists of the Zoom Connection Test, which is provided to all participants in
the Zoom Connection Test equally. The OAE also provides the parties and the Hearing Panel (or Special Ethics
Master) with the OAE Hearings Manual.

OAE staff are not able to provide to any participant specialized, individual training in how to use Zoom, or any
features or capabilities of Zoom.

Each participant in the hearing who seeks to display or to use an exhibit in any way during the proceedings must
take the necessary steps of self-education -- independently, in advance, and without relying on OAE staff during
the proceedings -- to determine how to do that, so that the participant will be able to take that action, if they
choose, during the hearing.

Please pay attention to the WARNING on page 6 about making sure you only display the intended information on
ScreenShare.

14.

Zoom and the OAE (or
Judiciary) Are Wholly
Separate Entities. For
Information About How
Zoom Works or How to

The participants are responsible for educating themselves on how to use Zoom during the hearing. The Judiciary
is not connected in any way with Zoom, and simply uses the Zoom platform to conduct hearings through remote
technology.

The Zoom website lists information available there about Zoom, such as:
i. Sharing Your Screen (how to)

Oct. 13, 2020 rev.

7




Use Zoom, Please
Contact Zoom.

ii. Live Training Webinars
iii. Getting Started Guide for New Users
iv. Zoom Video Tutorials

v. Live interactive support features, including ability to send questions to “Bold the Zoom
Virtual Assistant” [interactive pop-up feature on the Zoom website] for immediate
response

vi. Top 20 Zoom Resources tips and information.

There are additional resources and training videos available on the internet on how to use Zoom, including
YouTube videos.

15.

Technical Assistance
During the Hearing: Only
if Authorized in Advance
by the Presider, and the
Technical Assistants
Must Not Speak on the
Record or Have Camera
on at Any Time

If authorized by the presider, the parties may be assisted during the proceedings by their own technical assistants,
provided that the assistant remains off camera and with microphone turned off at all times. The party must seek
and obtain the presider’s permission in advance to have the assistant sent the Zoom invitation by the OAE to be
able to log in through Zoom for the hearing. The parties cannot share a Zoom invitation with a technical assistant;
only the OAE can issue Zoom invitations for the hearing or the Zoom Connection Test.

During the hearing, the party’s technical assistant must communicate with the party through text or phone call or
email. The staff assistant must not speak on the record during the proceedings, which are conducted in the same
manner as court proceedings.

16.

Penalties for
Unauthorized
Transmittal or Recording
of Hearing

The Supreme Court has given notice of the penalties, including criminal sanctions, that may be imposed for
violation of the Court’s procedures, with regard to the unauthorized broadcasting, transmittal, or recording of
attorney disciplinary hearings. See OAE Director’s Memorandum, June 19, 2020.

17.

Parties and Presider
Must be On-Camera
During Hearing

During the hearing, the parties (respondent and respondent’s counsel, and the presenter) and the presider
(including all members of the hearing panel) must remain visible on camera, unless the presider determines
otherwise (e.g., for attorney-client private consultations, which may occur in breakout rooms). If respondent
appears in the same room with counsel and shares a computer screen, both must appear on camera at all times.

Court Rules require the respondent to be present at all times during the hearing.

18.

When a Non-Party Will
Appear on Camera

Only the parties and the Hearing Panel or Special Ethics Master may appear on camera during the hearing. Any
witness should appear on camera only for the duration of that witness’ testimony. No other person (including
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grievant, any OAE staff member [other than the presenter] who may have been involved in the investigation or
who may be providing technical support during the hearing, and any observer of any sort) may appear on camera
during the hearing, except during the period that the specific person is testifying as a witness in the hearing. Such
observers may watch the proceedings with camera off and microphone muted.

The presider should excuse each witness on the completion of their testimony. If the witness is unable to turn off
their camera, the presider should ask the OAE Zoom Moderator to do so.

19. Hearings Are Public

Attorney disciplinary hearings are open to the public. Should a member of the public ask to attend, the presider
should direct the person to send the request to the OAE Director. See OAE Director’s June 19, 2020 Memo, para.
17.

20. Public Observers and
Grievants Must Take
Appropriate Steps
Before the Hearing to Be
Admitted to View the
Hearing on Zoom

Any member of the public who seeks to attend the hearing must provide the OAE with the name and the email
address of the person who seeks to attend the hearing, at least three days prior to the hearing, for security
purposes. The OAE will send the Zoom invitation to that identified recipient prior to the hearing date. The
recipient must make sure to be identified by name when seeking to log into the hearing, because the OAE Zoom
moderator will not admit to the hearing anyone other than the recipients who were sent the invitation by the
OAE.

The following applies to any viewer of the hearing other than the hearing panel and the parties. That means that
this applies to any public observers, as well as to any grievant:

You will be able to view only those parts of the proceedings that are on the record (i.e., only when the CourtSmart
recording is activated). You will not be admitted to attend any non-public bench conferences or any breaks in the
proceedings. When the record is paused for any reason, you will be moved to the Waiting Room. You must make
sure that, whenever you are admitted to the hearing on Zoom, your camera is kept off and your microphone is
muted. You will not be able to speak to the hearing panel or to the parties, unless you are called to testify as a
witness by a party. The OAE will not be able to provide any technical assistance to any grievant or public observer
at the hearing.

21. Presider Must Confirm
that all of the Following
Has Occurred Before the
Hearing Can Start

The presider must confirm that all of the following has happened, before the hearing should begin. If any step
has not been completed, the presider would need to address the specific circumstances before the hearing could
proceed:

1. The participants required to complete this Zoom Connection Test have done so.
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10.
11.

12.

13.

The Presenter has confirmed that the Grievant has been notified of the hearing. If Grievant has not been
given notice, the hearing cannot proceed.

All prehearing applications, objections and motions have been submitted in writing by the parties, with the
decisions already issued by the presider as to all issues presented, and the presider has made sure the
record is complete as to all such matters.

Any protective order, if needed, is already in place.

The parties have properly redacted all exhibits and have taken all necessary steps to preserve
confidentiality as to all exhibits and the hearing record.

The parties have each provided copies of all exhibits in either hard copy or electronic format (as
determined at the Pre-Hearing Conference) to each member of the Hearing Panel, and to each other, prior
to the hearing.

The parties have each provided a hard-copy set of all exhibits to the presider, for the presider to maintain
that set of exhibits as the original hearing record.

The parties have each provided their Exhibit List in the proper form to each member of the Hearing Panel,
and to each other, and to the OAE CourtSmart monitor, prior to the hearing.

All requests for translators, interpreters, or any accommodation have been arranged through the OAE.
The OAE staff member has confirmed that the CourtSmart line is operational and ready to record.

The OAE staff member has confirmed that the Judiciary’s Zoom account is operational, and that there is no
impediment to starting the hearing on Zoom.

If presider has authorized such assistance in advance: The parties have confirmed that they have
instructed any person providing them with technical assistance during the hearing to remain off camera
and with microphone muted at all times during the hearing.

The OAE will admit from the Waiting Room only persons who identify themselves by full name at login.
Any grievant or member of the public admitted from the Waiting Room must keep camera off and
microphone muted for the duration of time that they may observe the proceedings on Zoom.
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INSTRUCTIONS
FOR ANY GRIEVANTS AND/OR MEMBERS OF THE PUBLIC
WHO SEEK TO VIEW
AN ATTORNEY DISCIPLINARY HEARING ON ZOOM

At least three days prior to the hearing, you must send an email to the Office
of Attorney Ethics, and it must contain the following information:

a. the specific hearing that you wish to attend,
b.  your full name (referred to below as “your full name”), and

c. the email address to which you want the OAE to send you the Zoom
login information for the hearing.

On the day of the hearing, you would need to login using your full name, in
order for the OAE Zoom Moderator to admit you from the Waiting Room. If
the Zoom Moderator cannot identify you, and/or the OAE did not send the
Zoom login information specifically to you as the intended and identified
recipient (e.g., if your laptop identifies you with the full name of some other
person), you will not be admitted to view the hearing.

You will need to use your full name so the OAE Zoom Moderator can keep
track of who is viewing the proceedings at all times, for security reasons, and
because any participant’s Zoom connection may be interrupted and viewers
may need to be admitted and then readmitted from the Waiting Room as the
hearing is underway.

If the device you use to seek entry to the proceedings does not display your
full name, the OAE will not be able to admit you to view the proceedings. For
example, if your computer identifies you as “J’s laptop,” you will first need to
change that, to identify yourself by your full name, before the Zoom
Moderator will admit you from the Waiting Room to view the hearing.

You must keep your camera turned off and your microphone muted at all
times during the hearing. You will not be able to speak with, or to be seen by,
any of the participants in the hearing at any time during the proceedings,
unless a party calls you to testify as a witness during the hearing.

The OAE and the participants in the hearing have no capacity or ability to
address any technical issue that an observer of the proceedings may have,
including:



10.

a. inlogging into the Zoom hearing, or
b. innaming or renaming how a person is identified on any device, or

c. inaddressing any audio or video issues during the proceedings for
non-party observers.

Only the OAE can send out the Zoom login information for any hearing. The
invitation is specific to the particular recipient. No recipient of the Zoom login
information for any hearing may forward that email, or the information
contained therein, to any other recipient.

Only persons who have been sent the Zoom invitation by the OAE will be
admitted from the Waiting Room to view the hearing on Zoom.

For any part of the proceedings on Zoom that are not on the record (e.g.,
bench conferences or breaks), you will be placed back in the Waiting Room by
the Zoom Moderator until the presider is ready to go back on the hearing
record.

All who attend the hearing on Zoom must remain on notice of —and must
abide by — the policies and procedures set in place by the New Jersey Supreme
Court, regulating or restricting the transmittal or recording of court events.
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