APPENDI X C
(Not previously published)

COVWM TTEE ON ATTORNEY ADVERTI SI NG
Appoi nted by the New Jersey Suprenme Court

PROPOSED SUPPLEMENT TO OPI NI ON 24
Communi cati ng Experti se and Speci alization

In Opinion 24, 5 N.J.L. 2381, 149 N. J.L.J. 1298 (1997),
the Commttee held that RPC 7.4 does not prohibit self-
descri bed specialization or expertise. Rather, it is the
conmuni cation or suggestion of certification as a speciali st
that is governed by the Rule. Consequently, the Commttee
concl uded that accurate self-described specialization or
expertise, without nore, is not per se msleading and, if
true, may be included in advertisenments and other rel ated
comruni cati ons.

On Cctober 7, 1997, approximately one week foll owi ng the
publication of Opinion 24, the Board on Attorney Certification
(" the Board") submtted a menmorandumto the Suprenme Court
expressing its belief that the opinion was incorrect and that
the Committee had failed to properly interpret RPCs 7.1 and
7.4, and R 1:39. According to the Board, the opinion
essentially "usurped" the Court’s ability to regulate this
i nportant aspect of attorney advertising and "indirectly
encour ag[ ed] mal practice.” Anong other things, the Board was
concerned that enabling non-certified attorneys to designate
t hensel ves as "experts" or "specialists" in areas of practice
for which certifications exist would substantially underm ne
t he purposes of attorney certification and mght |ikely defeat
the programitself. Additionally, the public would have no way
of distinguishing between the self-proclainmed expert and a
certified specialist through advertising alone. The Board
concluded its remarks by seeking reversal of the Opinion
"[b] ecause of the effect that Opinion 24 will have on the
certification program because the Opinion m sinterprets and
m sapplies the provisions of RPCs 7.1 and 7.4, and because the
Court has already preenpted the field of certification under
Rule 1:39 et seq."

On COctober 27, 1997, the Suprenme Court issued an Order
staying the operation of Opinion 24 pending the further review
of the Court. The Court also formally asked the Commttee to
reconsider its opinion after consulting with the Board on
Attorney Certification. Pending further Order of the Court,
Opinion 7, 127 N.J.L.J. 753 (1991), was to remain controlling
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on the subject of comrunicating specialization and expertise
in a field of practice.

Pursuant to the Court’s Order, the Committee met with the
Board on Decenmber 17, 1997. The Committee also invited the
Board to submt additional witten comments, which were
received on March 9, 1998. Havi ng had an opportunity to
consi der the Board’s concerns and conduct additional research,
the Commttee has decided to nmodify its prior opinion.

As originally adopted in 1984, RPC 7.4 provided:

A awyer may communi cate the fact that
the | awyer does or does not practice in
particular fields of |aw. However, when the
Suprene Court has designated areas of
specialty certification, only those
attorneys so certified may advertise that
they are specialists inor limt their
practice to those areas. Uncertified
attorneys may nevertheless list these areas
as anmong the areas in which they practice.

The Rul e did not expressly prohibit communication of
specialization in a field of law in which the Supreme Court
had not established a certification program Rather, it

provi ded that "when the Suprene Court has designated areas of
specialty certification, only those attorneys so certified my
advertise that they are specialists in or limt their practice
to those particul ar areas.

RPC 7.4 was anended in 1993 in response to the United
States Supreme Court’s decision in Peel v. Illinois Attorney
Regi stration and Di sciplinary Conm ssion, 496 U S. 91 (1990).
In Peel, the Supreme Court made it clear that states could
not, consistent with the First Amendment, categorically
prohibit lawers from advertising their certifications as
speci alists by bona fide organi zati ons. Although the Justices
were divided in their approaches to the subject, with no one
view commandi ng a mpjority, one of several things that unified
a mpjority of the Court was that its chief concern about any
advertising claimis whether it is inherently false or
m sleading. If it is not, then it cannot be banned outright.

If it is potentially m sleading, then those concerns nust be
addressed in nuch less restrictive ways. Anong ot her things,
di scl ai ners were suggested as a possible alternative to a
cat egorical prohibition.

Al t hough the original Rule appeared, on its face, to be
consistent with Peel, RPC 7.4(a), was anmended in 1993 to
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incorporate the United States Supreme Court’s disclainer
suggestion. The Rule currently reads as foll ows:

(a) A lawer may comuni cate the fact
that the | awer does or does not practice
in particular fields of law. A |lawer nmay
not, however, state or inply that the
| awyer has been recognized or certified as
a specialist in a particular field of |aw
except as provided in paragraph (b) of this
Rul e.

(b) A lawyer may communi cate that the
| awyer has been certified as a speciali st
or certified in a field of practice only
when the communi cation is not fal se or
m sl eadi ng, states the name of the
certifying organi zation, and states that
the certification has been granted by the
Supreme Court of New Jersey or by an
organi zation that has been approved by the
American Bar Association. If the
certification has been granted by an
organi zation that has not been approved, or
has been deni ed approval, by the Suprene
Court of New Jersey or the Anerican Bar
Associ ation, the absence or denial of such
approval shall be clearly identified in
each such communi cation by the | awer.

The current difference of opinion between the Conmttee and
the Board may, in part, be ascribed to the second sentence in
paragraph (a) of the Rule. Does it prohibit a | awer from
conmuni cating specialization unless the |awer is recognized
or certified as a specialist, or does it prohibit a | awer
fromstating or inplying that the [ awer has been recognized
or certified as a specialist in a particular field of |aw
unl ess the | awer has, in fact, been so certified? O, has
been advanced by sone, is this a distinction without a
difference?
Qur version of the Rule is remarkably simlar to Model

Rul e of Professional Conduct 7.4, which provides that

A |l awer may conmuni cate the fact that the

| awyer does or does not practice in

particular fields of law. A | awer shal

not state or inply that the | awer has been

recogni zed or certified as a specialist in

a particular field of |aw except as
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foll ows:

(c) [for jurisdictions where there is a
regul atory authority granting certification
or approving organi zations that grant
certification] a |lawer nmay conmuni cate the
fact that the | awer has been certified as
a specialist in a field of |aw by a naned
organi zation or authority but only if:

(1) such certification is granted by
t he appropriate regulatory authority or by
an organi zati on which has been approved by
t he appropriate regulatory authority to
grant such certification; or

(2) such certification is granted by
an organi zation that has not yet been
approved by, or has been denied the
approval available from the appropriate
regul atory authority, and the absence or
deni al of approval is clearly stated in the
comruni cation, and in any adverti sing
subject to Rule 7.2, such statenment appears
in the same sentence that communi cates the
certification.

G ven the simlarity between the two Rules, the Anerican
Bar Association’s official Comrents to Model Rule 7.4 provide
substanti al gui dance in addressing the current dispute. The
Comments, in pertinent part, provide:
[1] This Rule permts a |awer to
i ndi cate areas of practice in
conmmuni cations about the | awer’s services.
If a |lawyer practices only in certain
fields, or will not accept matters in a
specified field or fields, the |lawer is
permtted to so indicate. The |awer is
generally permtted to state that the
| awyer is a "specialist,” practices a
"specialty,"” or "specializes in" particular
fields, but such communi cations are subject
to the "fal se and m sl eadi ng" standard
applied in Rule 7.1 to comruni cati ons
concerning a |l awer’s services.
[2] However, a |awyer may not
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communi cate that the | awer has been
recogni zed or certified as a specialist in
a particular field of |aw, except as
provided by this Rule...

[ 3] Paragraph (c) provides for
certification as a specialist in a field of
| aw when a state authorizes an appropriate
regul atory authority to grant such
certification or when the state grants
ot her organi zations the right to grant
certification. Certification procedures
inply that an objective entity has
recogni zed a | awyer’s hi gher degree of
specialized ability than is suggested by
general licensure to practice |aw. Those
obj ective entities may be expected to apply
st andards of conpetence, experience and
knowl edge to insure that a | awer’s
recognition as a specialist is meaningful
and reliable. In order to insure that
consuners can obtain access to usefu
i nformation about an organization granting
certification, the nanme of the certifying
organi zation or agency mnust be included in
any communi cati on regarding the
certification. [Enphasis supplied].

The ABA's Comments to the Model Rule nmake it abundantly cl ear
that, subject to the limtations of RPC 7.1(a) that it not be
fal se or m sl eading, a general communication of specialization
was clearly contenplated by the drafters of the Rule and
shoul d be permtted.

In Opinion 24, supra, 5 N.J.L. 2381, 149 N. J.L.J. 1298,
the Commttee found that ternms such as "specialist” and
"specialization" connote devotion to or concentration in a
particul ar branch of study or research and, if true, are not
i nherently m sl eading. Thus, their use, if accurate, is not
and shoul d not be prohibited under RPC 7.1(a)(1) or (3). The
Committee believed that should the use of either of these
terms be chall enged, the burden of denopnstrating the accuracy
of the description should fall on the attorney making the
claim

However, "recogni zed" and "recognition," or "certified"
and "certification," the Commttee found, "attenpt to suggest
the recognition and certification of self-described
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specialization ... by a qualified i ndependent authority."

Opi nion 24, supra, 5 N.J.L. 2381, 149 N. J.L.J. 1298. The terns
i nherently suggest sonmething nore than "devotion to a
particul ar occupation or branch of study or research." Id.
Certification procedures inply that an objective entity has
i ndependently recognized a | awer’s greater degree of
speci ali zed knowl edge and ability and help raise the
consuner’s expectations. The Commttee, therefore, concluded
that attorneys should not be permtted to comruni cate
certification or recognition unless they have, in fact, been
certified or recogni zed. RPC 7. 4.

The Commttee’s overall approach to this issue renains
unchanged. Neverthel ess, discourse with, and consideration of
the witten comments submtted by, the Board on Attorney
Certification have convinced the Committee that conmunication
of specialization, wthout nore, may be potentially
m sl eadi ng.

As the United States Suprene Court held in Peel v.
Attorney Illinois Attorney Registration and Disciplinary
Conmmi ssion, supra, 496 U.S. 91, if a statenent is potentially
m sl eadi ng, that concern nust be addressed in ways nuch | ess
restrictive than an outright ban. Anong other things, a
di scl ai mer was suggested as a possible alternative to a
cat egori cal prohibition.

The United States Supreme Court in Peel and the Anerican
Bar Association in Model Rule 7.4, have held and acknow edged,
respectively, that an outright ban of potentially m sleading
statenments is unconstitutional. A state nmust instead find
other less restrictive neans to address the problem
Therefore, instead of prohibiting |awers from comruni cati ng
certification as a specialist by a bona fide certifying
organi zation other than the state or one authorized by the
state to grant certification, the ABA and the New Jersey
Suprenme Court have accepted the United States Suprene Court’s
suggestion and opted to require |lawers certified by such
certifying organizations to include disclaimers with any such
communi cati ons of certification or recognition.

Simlarly, self-described certification ought not be
banned outright. Rather, it should instead be limted by or
made subject to less restrictive nmeans designed to reduce the
risk of msleading the public. Therefore, the Commttee would
recommend that RPC 7.4 be revised to permt, but restrict,
sel f-descri bed specialization. Although the task of formally
revising the Rule will ultimately lie with the Professional
Responsibility Rules Commttee, this Commttee woul d suggest
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the follow ng revision:
RPC 7.4 Communi cation of Fields of Practice
and Certification

(a) A lawer may conmmuni cate the fact
that the | awer does or does not practice
in particular fields of law. A |lawer may
not, however, state or inply that the
| awyer specializes or has been recogni zed
or certified as a specialist in a
particular field of |aw except as provided
i n paragraphs (b) and (c) of this Rule.

(b) A lawer nmay communicate that the
lawyer is a specialist, practices a
specialty, or specializes in a particular
field of practice only when the
comuni cation is not false or m sl eading
and clearly states that the | awer has not
been certified as a specialist by the
Suprene Court of New Jersey or by a
certifying organization in each such
comuni cation by the | awer.

(c) A lawer may conmuni cate that the
| awyer has been certified as a speciali st
or certified in a field of practice only
when the communi cation is not fal se or
m sl eadi ng, states the nanme of the
certifying organi zation, and states that
the certification has been granted by the
Suprene Court of New Jersey or by an
organi zation that has been approved by the
Ameri can Bar Association. If the
certification has been granted by an
organi zation that has not been approved, or
has been deni ed approval, by the Suprene
Court of New Jersey or the Anmerican Bar
Associ ation, the absence or denial of such
approval shall be clearly identified in
each such communi cation by the | awer.

The Committee believes that such a revision of RPC 7.4 will
bal ance | awyers’ First Amendnent Rights and the State’'s
interest in protecting the public fromfalse or m sl eading

adverti sing.
* * %



