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8.63 PUNITIVE DAMAGES — NEW JERSEY CONSCIENTIOUS
EMPLOYEE PROTECTION ACT (CEPA) CLAIMS :(04/2014)
NOTE TO JUDGE
Please review the comprehensive Note to Judg®ladel Charge
8.60. Note also that the trial judge may reducelianinate the award if

the judge considers such action necessary toys#isfrequirements of
the PDA. N.J.S.A2A:15-5.14(a).

You will now consider the issue of punitive damag8pecifically, you must
first decide whether to award punitive damagesrafjighe[employer defendant]

and, if you decide to do so, what amount must beréed.

1. INTENT OF PUNITIVE DAMAGES

You may award punitive damages to (plaintitiply if you find that
(plaintiff) has proved certain additional matters.

The purposes of punitive damages are differeninfrihe purposes of
compensatory damages. Compensatory damages @mdddt to compensate

(plaintiff) for the actual injury or loss he/sheguffered as a result of (defendant’s)

! This charge covers claims for punitive damagesy @d against employers. The law is
currently unsettled as to whether a co-worker gresuisor can be held personally liable under
CEPA.

2 Placing the words “plaintiff’ and “defendant” in qg@theses is intended to suggest that the trial
judge may use the names of the parties, in lighaif status in the lawsuit, if he or she wishes.
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retaliatory conduct In contrast, punitive damages are intended taispua
wrongdoer and to deter the wrongdoer from similewngful conduct in the future.
Punitive damages are designed to require the womrgd pay an amount of money
that is sufficient to punish (defendant) for par# conduct and to deter that party
from futureretaliatory conduct Punitive damages are not to be awarded as ia@out
matter in every case; they are to be awarded ongxceptional cases, to punish a
party who/which has acted in an especially egregmuoutrageous matter and to
discourage that party from engaging in simiataliatory conductin the future.
Therefore, (plaintiff) is not entitled to punitivdlamages simply because you have
found that (defendant) engaged in specific condudbecause you have awarded
damages to compensate (plaintiff) for his/herfisiry. You may award punitive
damages to (plaintiff) only if you find that (pl#&if) has proved certain additional
matters.

2. STANDARD OF PROOF FOR PUNITIVE DAMAGES
To support an award of punitive damages here,nyost find that (plaintiff)

has proved, by clear and convincing evidence,tti@ainjury, loss, or harm suffered

3 The Appellate Division imarr v. Ciasulli 390N.J. Super557 (App. Div. 2007), affd, 194
N.J.212, 224 (2008) found that tiNew Jersey Punitive Damages A¢tJ.S.A2A:15-15-5.9 et

al. does not permit counsel to urge the jury to in@eapunitive damage award to enhance the
general deterrence of others. Accordingly priorglzage in earlier Model Charges allowing
punitive damages to be awarded as a “deterrencthéns” was deleted.
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by (plaintiff) resulted from (defendant’s) acts omissions and that either (1)
(defendant’s) conduct was malicious or (2) (defatdacted in wanton and willful
disregard of (plaintiff's) rights. Malicious concluis intentional wrongdoing in the
sense of an evil-minded act. Willful or wanton coaids a deliberate act or omission
with knowledge of a high degree of probability @fim to another who foreseeably
might be harmed by that act or omission and reskietifference to the consequence
of the act or omission.

The standard of “clear and convincing evidencdijcv | mentioned above,
means evidence which leaves no serious or sulatdotibt about the correctness of
the conclusions drawn from the evidence. Thisfferént — and less — than proof
beyond a reasonable doubt. This is also differeartdd more — than a preponderance
of evidence to support an award of punitive damages

In determining whether to award punitive damagms)sider all relevant
evidence, including but not limited to the followin(1) the likelihood, at the relevant
time, that serious harm would arise from (defendamonduct; (2) (defendant’s)
awareness or reckless disregard of the likelihbatl such serious harm would arise
from (defendant’s) conduct; (3) consider the condiqdefendant) upon learning

that his/her/its initial conduct would likely caulsarm; and (4) consider the duration

4 N.J.S.A2A:15-5.12(a).
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of the conduct or any concealment of that condy¢tibfendant).
3. PUNITIVE DAMAGES AGAINST [Employer Defendant]

You must first decide whether an award of punitdemages is justified
against [employer defendant] To award punitive damages agairfetmployer
defendant] you must find that both of the following fact@ie present:

First, that theretaliatory action by [defendant] against [plairflifbased on
plaintiff's protected activityjvas "especially egregious."

Second, if you do find that tHeetaliatory action] was especially egregious;
you must then also find that at least one [employer defendant's]'upper
management" employees actually participated inyas willfully indifferent to, the
wrongful conduct.

You cannot award punitive damages agdersiployer defendant]inless there
was some involvement by a member of its upper nemagt

"Especially Egregious" Conduct

"Especially egregious” conduct is conduct that wadivated either by actual

malice or that was done with a willful and wantasregard of the rights of the

plaintiff. "Actual malice" means thdindividual engaged in retaliatory action]

> See N.J.S.2A:15-5.12(b), providing that the trier of fact sticonsider these four factors in
determining whether punitive damages should be @sdarOther factors may be considered as
well; the four statutory factors are not intendedb¢ exclusive.

6 Cavuoti v. New Jersey Transit Cqrp61N.J. 107, 113 (1999).
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engaged in intentional wrongdoing in the sense rofedl-minded act designed,
intended and done specifically to injure the pl#int'Willful and wanton disregard
of the rights of the plaintiff' means thfhat individual] deliberately acted with
knowledge of a high degree of probability of hamnthe plaintiff, and reckless
indifference to the consequences of that act.

In making your determination as to whether tfrataliatory] conduct of
[individual engaged in retaliatory actionjvas especially egregious or outrageous,
you must consider all of the evidence surroundiegwrongful conduct, including:

1. the likelihood that serious harm would ariserfrthe[retaliatory
actiony;

2. the awareness or reckless disregard byJitltevidual engaged in
retaliatory action]of the likelihood that serious harm would arise;

3. whether th@individual engaged in retaliatory conducgfter learning
that[his/her] initial conduct would likely cause harm; and

4. the duration of the wrongful conduct and anyocealment of that
conduct byfindividual engaged in retaliatory action]

You may not award punitive damages based solely fimding of negligence

or even gross negligence fmame of individual engaged in retaliatory actionyou

’ See N.J.S.2A:15-5.12(b). Section 5.12(b) provides that tiier tof fact must consider these
four factors in determining whether punitive danmgéould be awarded. Additional factors
may also be considered, because the four stattdotgrs are not exclusive. The four statutory
factors were derived from existing New Jersey dage under which the jury was allowed, but
not mandated, to consider them. In cases commeurcadto the effective date of the PDA, the
jury should be instructed that it may consider ¢hieair factors. In cases subject to the PDA, the
jury should be instructed that it must consideséhf®ur factors.
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may not award punitive damages solely because yae hdetermined that
[retaliation] occurred. Rather, as | have said, punitive damagego be awarded
only in those exceptional cases where fhetaliatory action] was especially
egregious or outrageous.

"Upper Management"

The second factor you must find is that at least af[employer defendant's]
"upper management” employees was involved with[liatory action]: In a
moment | will define the kind of involvement thabwy must find occurred. As an
initial matter, though, you must decide whethertaierof [employer defendant's]
employees were part of its "upper management" cifigaly, plaintiff contends that
[names of alleged upper management employ@esk members ofemployer
defendant's]'upper management" who had some involvement wighvirongdoing
at issue.

To decide whether those employeegennployer defendantjvere part of its
upper management, you must consider this: theoparpf defining “upper
management” is to give employers the incentive nmwvide voluntary compliance
programs and to insist on the effective enforcemeinttheir programs. The

employees who acted wrongfully must have had sefficauthority to make the

8 In CEPA claims, the failure to charge the juryhwiite necessity of finding upper
management’s involvement to justify a punitive aviarreversible errorLongo v. Pleasure
Prod. Inc, 215N.J.48, 60 (2013).
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imposition of punitive damages fair and reasonable.

Clearly, upper management includes a corporatimyesd of directors and its
highest-level executive officers. Upper management will also include those
employees responsible to formulate the corporati@miti-discrimination policies,
provide compliance programs and insist on perfogmari such programs, and those
employees to whom a corporation has delegated mefity to execute its policies
in the workplace, who set the atmosphere or cothliebay-to-day operations of the
unit.  This group may include heads of departmentgional managers, or
compliance officers.

Not all managerial employees, however, constlupper-level" management.
To decide which employees below the highest lesklsanagement are included in
"upper management”, you must analyze, weigh, andider all of the surrounding
facts and circumstances.

For an employee on the second tier of managerdr@ tonsidered a member
of "upper management," the employee should haveereitl) broad supervisory
powers over the involved employees, including tbegr to hire, fire, promote and

discipline, or (2) the delegated responsibilityeteecute the employer's policies to

® Cavuotj supraat 128.
10 Cavuotj supraat 122.
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ensure a safe, productive and discrimination-fregkplacey

If you decide that none of the employees idemtifey (plaintiff) as acting
wrongfully were part of upper management of [emplédefendant], you cannot
award punitive damages.If you decide that the employees identified bhaifyiff)
were part of the upper managemenjeohployer defendantlyou must then consider
whether any of those upper management employeesllsigbarticipated in, or were
willfully indifferent to, the[retaliatory action] that occurred.

"Actual Participation”

To find that upper management "actually particidate wrongful conduct,
you must find that upper management employeesmgtkmew about the wrongful
conduct but also engaged in affirmative acts teaish that wrongful conduct.
This factor would be satisfied, for example, if yimd that[individual engaged in
retaliatory action]is a member ofemployer defendant'slipper management, or if
you find that a member of upper management affik@igt assisted or otherwise
participated directly ifindividual engaged in retaliatory action'syrongdoing.

"Willful Indifference”
To find "willful indifference” to wrongful conducbn the part of upper

management, you must find that upper managementogegs knew about the

11 Cavuotj supraat 129.
2 Longo v. Pleasure Prod. IN215N.J.48, 58-59 (2013).



CHARGE 8.63— Page 9 of 12
wrongful conduct, but chose to disregard or ignomather than stop it. In other
words, you cannot award punitive damages agdemployer defendantsimply
because upper management employees may have lghgemtan failing to learn of
or reasonably respond to the allegationgretaliatory action}=; you must instead
find that upper management employees actually kaeaut those allegations and

consciously chose to ignore them.

In summary, to award punitive damages agdmsiployer defendant]you
must find by clear and convincing evidence both finame of individual engaged in
retaliatory action] engaged in especially egregious conduct, and ttietupper
management ofemployer defendantkither actively participated in the wrongful
conduct or was willfully indifferent to it.

In summary, to award punitive damages agdmsiployer defendant]you
must find by clear and convincing evidence both finame of individual engaged in
retaliatory action] engaged in especially egregious conduct, and tk&tupper
management ofemployer defendantkither actively participated in the wrongful
conduct, or was willfully indifferent to it.

4. AMOUNT OF PUNITIVE DAMAGES

13 Lehmann v. Toys 'R U$32N.J. 587, 624 (1993) ("a greater threshold than megtigence
should be applied").
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If you find that (plaintiff) has proved thpgmployer defendanthas engaged in
the type of wrongdoing that justifies awarding panel damages, you must then
decide the amount of punitive damages to awardat @mount must be based on
your sound judgment as to what is fair and readenatder all the circumstances.
As | earlier stated, punitive damages are not tavbaded to compensate a plaintiff
for injuries but to punish (defendant) and to d¢tefendant) from similar future
wrongful conduct.

There is no schedule or formula to calculate thewat of punitive damages.
The amount of your award of punitive damages muesdr bsome reasonable
relationship to the actual injury inflicted and tteuse of the injury. You must use
your sound discretion in deciding this issue.

In exercising your discretion, you must considdlr ralevant evidence
surrounding the wrongful conduct, including:

1. the likelihood, at the relevant time, that @esi harm would arise from
the conduct;

2. [employer defendant'swareness or reckless disregard of the likelihood
that such serious harm would arise from the conduct

3. the conduct ofemployer defendantjupon learning that its initial
conduct would likely cause harm;

4. the duration of the conduct or any concealnwnit by [employer
defendant]

14 Fischer v. Johns-Manville Corpl03N.J.643, 675 (1987).



CHARGE 8.63— Page 11 of 12
the profitability, if any, of theretaliatory conductto [employer
defendant]
when theetaliatory conductvas terminated; and

[employer defendant'sfinancial condition and ability to pay the
punitive damages award.

In addition, you may also consider:

1.

2.

the nature of the wrongful conduct;
the extent of harm inflicted;
the intent ofemployer defendant]

whether [employer defendant]lhad adequate policies, procedures,
training or monitoring measures designed to prexegatiation;

whethefemployer defendantjook sufficient steps after learning of the
wrongful conduct to investigate and address thatlgot; and

any other mitigating or aggravating circumsémnd¢hat you believe
should reduce or increase the amount of the danzagmsied.

After considering all these factors, you must deditl) whether punitive damages

should be awarded in this case; and (2) if youd#etd award punitive damages,

what the proper amount should:be.

15 See N.J.S.A2A:15-5.12(c) and note 4 above. With regard to“tlrancial condition” factor,
seeHerman v. Sunshine Chemical Specialties,, [h83N.J. 329, 341 (1993), which states that
consideration of the defendant’s financial conditis relevant to ensure that the amount of
punitive damages is sufficient to punish and ddtetnot so great as to cause financial ruin.

16 Occasionally, as iRusak v. Ryan Automotive, L.L.C., at,a#8N.J. 107 (A. D. 2011), one



CHARGE 8.63— Page 12 of 12

jury may award compensatory damages and a secopndrust address a punitive damages
claim. In that event, the second jury must be tblt it was determined in a different forum that
defendant(s) engaged in unlawful or improper condand that plaintiff was awarded
compensatory damages resulting from that conduspetific categories (e.g., back pay) and
amounts. InRusak suprg the first jury declined to award damages for eomatl distress; the

Appellate Division ruled that the second jury mibsttold that no award was made for emotional
distress.
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